TO:

BATS EXCHANGE, INC.
LETTER OF ACCEPTANCE, WATVER AND CONSENT
NO. _P00 022 J0fLs =02

BATS Exchange, Inc,
ofo Department of Market Regulation
Financial Industry Regulatory Anthority (“TINRA™)

Citigroup Global Markets Inc., Respondent
Broker-Dealer
CRD Ne. 7059

Pursuant fo Rule 8.3 of the Rules of BATS Exchange, Inc. (“BATS™), Citigronp Global Markets
Ine. (the *“firm” or "SBSH”) submits this Letter of Acteptance, Waiver and Consent (*AWC™)
for the puepose of proposing a settlement of the alleged rule violations deseribed below. This
AWC is submitted on the condlition that, if accepted, BATS will not bring any fisture actions
against the firm alleging violations based on the same factual findings described herein,

1,
ACCEPTANCE AND CONSENT

The finm hexeby accepts and consents, without admitling or denying the findings, and
solely for the purposes of this procecding and any other proceeding brought by or on
hehalf of BATS, or to which BATS is a party, prior to 2 hearing and without an
adjudication of any issue of law or fact, to the eniry of the following findings by BATS:

BACKGROUND

The firm has been a member of BATS since Sepfember 24, 2008, and a member of
BATS Y-Exchange, Inc. sinte December 15, 2010, and its registrations with both remain
in effect. '

RELEVANT PRIOR DISCIPTINARY HISTORY

On September 22, 2009, FINRA. accepted an AWC in which SBSH consented toa
censure, fing of $175,000, and oxder to pay vestitution toup to approximately 284
customers (to be determined based on customer cerification information) for failing, as
an underwriter, to implement a supervisory system/procedures conceming its outsourcing
of communications with customers about theix initial public offering (*IPO”) allocations
in May 2006, in violation of NASD Rules 3010 and 2110. SBSH also entered into an
undertaking to adopt policies and procedures pertaining to its outsourcing arangements
in connection with public offerings.
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On July 30, 2009, FINRA accepted an AWC in which SBSH was censured and {ined
$600,000 for (1) supervisory failures over two separate trading strategies designed to
generate tax advantages for customers, and (2) failing to report certain securities
transactions that were pact of the above strategies between 2002 and 2005, in violation of
NASD Rules 2110, 3010, 6420, and 6620. The supervisory failures included (2) failing
to establish supervisory procedures designed to detect and prevent improper coordination
of trades between the firm and its counterparties, and Letween Citigroup entities in U.S.
and forelgn equities, (2) falling to adequately supervise the relevant desk’s trading
activities, and (3) falling to enswre compliance with related trade reporting requirements.

SUMMARY

In Review No. 20100227065, FINRA s Offerings Surveillance Group of the Depariment
of Market Regulation, on behalf of FINRA and BATS, conducted a review of the firm’s
compliance with Rule 105 of Regulation M of the Secwrities Exchange Act of 1934 (the
“Bxchange Act™) and related supetvision during the period of May 26, 2009 through
September 21, 2010 (the “review period™.

FACTS AND VIOLATIVE CONDUCT.
Yiolations of Rule 105 of Regulation M
Summprary

i During the review pariod, ag set forth below, SBSH’s Equity Principal Strategies
Desk (“EPSD™) sold certain sceurities short during the five business days leading
up to the pricing of five public offerings, and then pwehased securities in those
offerings in violation of Rule 105 of Regulation M of the Exchange Act.' The
securities involved inclnded Assured Guaranty, Lid. (*AGO™); JP Morgan Chase
& Co. ("IPM™), Marshall & Iisley Corporation (“MI™), Cal Dive international,
Inc. (“DVRY) and Health Care REI'T, Inc. (“HCN™). The specific incidents are
detailed below and identified in Exhibit A accompanying this AWC.,

2. EPSD’s profits and/or improper financial benefits from these violative
transactions totaled approximately $538,626.

! During the review period, Rule 105 of Regulation M of the Bxchange Act mede it unlawful, subjéet to cextaln
exceptions not applicable here, “for any person to sell short ... the security that is the subject of fan offering of
equity securitfes for cash pursuant to a registration sivtement . . . filed under the Securlties Act of 1933) and
purchase the offered securitics from an inderwriter or broker or dealer partisipating in the offering if such shost sale
wes effected during the period ... that is the shorter of the perfod; {1) Beginning five buslness days before the
pricing of the offered sccurities and ending witly such pricing; or (2) Beginning with the Initial filing of such
registration statoment ... and cnding with the pricing [(the "restricted period™L"” 17 CF.R. § 242,105 (2011},
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Transactions That Violated Rule 1058
JP Morgan Ciase & Co, (“JPM”) Offering

3. Duing the restricted period of the JPM offering from May 26, 2009 thwough June
1, 2009, BPSD sold short 100,000 shares of JPM at 2 weighted average price of
$36.6185 per share. The firm’s short selling of JPM during the restricted period
did not qualify for any exception from the trading restrictions of Rule 105 of
Regulation M of the Exchange Act. On June {, 2009, IPM announeced the pricing
of a follow-on offering of its common stock at $35.25 per share. Priorto ifs
participation in the offering, EPSD purchased shares of JPM so that its position
wag flat, BEPSD received an allocation of 700,000 shares in the offering. The
difference between EPSD’s proceeds from the vestricted period short sales of JPM
shares and the price paid for the 100,000 shares received in the offering was
$136,850. Thus, EPSD’s participation in the JPM offering nelted total profits
and/or improper financial benefits of $136,850,

Muarshall & Yisley Corporation (“MI”) Offering

4, During the restricted period of the MI offering from June 5, 2009 through June
11, 2009, EPSD sold short 100,000 sharss of M3 at a price of $6.16904 per share,
The firm’s short selling of M1 did not qualify for any exception from the trading
restrictions of Rule 105 of Regulation M of the Exchange Act. On June 11, 20609,
Vi announced the pricing of a follow-on offering of its common stock at $5.75
per share, Prior to its participation in the offering, EPSD purchased shares of M1
so that its position was flat, EPSD received an allocation of 400,000 shaces in the
offering. The difference between EPSD's procaeds from the restricted period
short sales of MI shaces and the price paid for the 100,000 shaxes received in the
offering was $41,904, Respondent also improperly obtained a benefit of
$103,920 by purchasing the remaining 300,000 shares at a discount frorm MP’s
price. Thus, EPSD’s participation in the MI offering netted total profits and/or
improper financial benefits of $145,824.

Assured Guaranty, Lid, (“AG0*) Offering

5. During the restricted period of the AGO offering from June 12, 2009 through June
18, 2000, EPSD sold short 30,000 shares of AGO at a price o $12.9122 per share.
The {itm’s shost selling of AGQ did not qualify for any exception from the
trading restrictions of Rule 105 of Regulation M of the Bxchange Act. On June
18,2009, AGO aunounced the pricing of a follow-on offering of its common
stack at $11,00 per share. Priorto its participation in the offering, BPSD
purchased shares of AGO so that its position was flat. BPSD received an
allocation of 250,000 shayes in the offering. The difference between EPSD’s
proceeds from the restricted period short sales of AGO shates and the price paid
for the 30,000 shaves roceived Ju the offering was $57,366, Respondent also
imaproperly obtained a benefit of $84,150 by purchasing the remaining 220,000
shares at a discomnt from AGO’s price. Thus, BPSD's participation in the AGO
offoring netled total profils and/or improper financial benefits of $141.516,
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Cal Dive Internationnl, Ine, (“DVR™) offering

6. During the restricted pexiod of the DVR offering from September 11, 2009
through September 17, 2009, EPSD sold short 60,890 shates of DVR ata
weighted average price of $10.9871 per share, The firm's short selling of DVR
did not qualify for any exception from the trading restrictions of Rule 105 of -
Regulation M of the Exchange Act. On September 17, 2009, DVR announced the
pricing of a follow-on offering of its common stock at $10,00 per share, Priorto
its partivipation in the offering, EPSD purchased shares of DVR so that its
position was ftat, EPSD received an allocation of 151,000 shares in the offering.
The difference between EPSD’s proceeds from the restricted period shoxt sales of
DVR shares and the price paid Tor the 60,890 shares recéived in the offering was
$60,104.52, Respondent also impropeily obtained a benefit of $1,243.52 by
purchasing the remaining 90,110 shares at a discount from DVR’s price. Thus,
EPSD’s participation in the DVR offering netted total profits and/or improper
financial benefits of $61,348.04.

Health Care REIT, Inc. (“HCN”) Offering

7. During the restricted period from Septernber 14, 2010 through September 20,
2010, EPSD sold short 23,000 shaves of HCN during the restricted period ata
price of $48.4044 per share.  The firm’s short selling of HCN did not qualify for
any exception from the trading restrictions of Rule 105 of Regulation M of the
Exchange Act, On September 20, 2010, HCN announced the pricing of a follow-
on offering of its common stock at $45.75 per share. EPSD received an aliocation
of 20,000 shares In that offering, The difference between EPSD’s proceeds from
the restricted period short sales of ICN shares and the price paid for the 20,000
shares received in the offering was $53,088. Thus BPSD's participation in the
HCIN offering netted total profits of $53,088,

8. 'The conduet described In paragraphs 3-7 above constitutes separate and distinet
violations of Rule 105 of Reguolation M of the Exchangs Act.

Supervisory Findings

9, During the review period, SBSIT's supervisory system did not provide for
supervision reasonably designed to achieve SBSH’s compliance with vespect to
the applicable seeurities laws and regulations concerning Rute 105 of Regulation
M of the Exchange Act. Specifically, the firm®s supervisory system did not
include written supervisory procedires providing for: (1) the identification of the
person(s) responsible for supervision with respect to the applicable rules; (2) a
stateynent ofthe supervisory step(s) to be taken by the identified person(s); (3) a
statement a5 to how often’ such person(s) should take such step(s); and (4) a
staternent as to how the completion of the step(s) inchuded in the viritten
supervisory procedues should be documented, The conduct described in this
paragraph constitutes a violation of BATS Exchange Rule 5.1,
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OTHER FACTORS
The firm also consents to the imposition of the following sanctions:

A censure, A total fine of $1,097,939.06 (consisting of disgorgement of
$538,626.04 nprofits aud/oy inmproper fiuancial benefits from the violatlve
frading, $269,313,02 for the underlying violations of Rule 105, and
$290,000 for the supervisory findings), plus pre-judgracat interest on the
above-mentioned disgorgement amount at the xate set forth In Section
6621(a) of the Inferhal Revenue Code, 26 U.8.C. 6621(a)(2), calenlated
based on each porfion of the disgorgement associated with each of the
above offerings st forth in Exhibit A fo this AWC from the pricing date of
each offering wntil the date this AWC is accepted by BATS, all to be paid
joinfly to FINRA and BATS,

Tn addition, SBSH consents to an undertaking to revise the firm’s written
supervisory procedures with xespect fo the areas deseribed in paragraph 8,
Within 30 business days of acceptance of this AWC by BATS, a registered
principal of the Respondent shall submit fo the COMPLIANCE
ASSISTANT, LEGAL SECTION, MARKET REGULATION
DEPARTMENT, 9509 REY WEST AVENUE, ROCKVILLE, MD 20850, a
signed, dated Istter, or an e-mail from a work-related account of the
registered principal to MarkeiRegulation Comp@finya.org, providing the
following information: (1) 2 reference to this matter; (2) n representation
that the firm has revised its written supervisory procedures to address the
deficiexcies desexibed in paragraph 9 above; (3) the date the rovised
procedures were implemented; and (4) a representation specifying the
amount of the pre-judgment interest the fivm paid in connection with this
matter and the dafe sueh pre-judgment interest was paid.

The fitm agrees to pay the inonetary sanction(s) upon notice that this AWC has been
accepted and that such payment(s) arc due and payable. It has submitted an Election of
Payment form showing the method by which it proposes to pay the fine imposed,

The firm specifically and voluntarily waives any right to claim that it is unable to pay,
now or at aty time hereafter, the monetary sanction(s) imposed in this matter,

The sanctions imposed herein shall be effective on a date set by BATS.

1L

WAIVER OF PROCEDURAL RIGHTS

The firm specificaily and voluntarily waives the following rights granted wnder BATS Rules:

Al

To have a Staterent of Charges issued specifving the allegations against the firm;
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B Tao be notified of the Statement of Charges and have the opportuniiy to answer the
allegations i writing;

C, To defond against the allegations in a disciplinary hearing before a Hearing Panel, to
have a wrilten record of the hearing made and to have a written decision issued; and

D.  To appeal any such decision to the Appeals Comwittee of BATS's Board of
Directors and then to the 1.8, Scewdties and Exchiange Commission and a 11,8,
Court of Appeals,

TFurther, the fim specifically and voluntarily waives any right to claim bias or prejudgment of the
Chief Regulatory Officer ("CRO™), in conmection with her participation in discussions regarding

the terms and conditions of this AWC, or other consideration of this AWC, including acceptance

or rejection. of this AWC,

The firm forther specificatly and vohuntarily waives any right 16 claim that 4 person violated the
ex parfe prohibitions of BATS Rule 8,16, in connection with such person’s or bedy’s
participation in discussions regarding the terms and conditions of this AWC, or other
consideration of this AWC, including its acceptance or rejection.

i
OTHER MATTERS
The fiym understands that:

A.  Submission of this AWC is voluntary and will not resolve this matter unless and
until it has beén reviewed and accepted by the CRO, pursvant to BATS Rule 8.3;

B. If this AWC Is not accepted, its submission will not be uged as evidence to prove
any of the allegations against the firm; and

C. If accepted;

1. this AWC will become part of the firm’s permanent disciplinary vecoxd
and may be considered in any foture actions brought by BATS or any
other regulator against the firm;

2. this AWC will be published on a website maintained by BATS in
accordance with BATS Rule 8.11, Inferpretations and Policies .01, Tn
addition, this AWC will be made available through FINRA’s public
disclosure program in response to public inquiries about the firm’s
disciplinary record; and
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3. The firm may not take any action or make or permit to be made any public
statement, including in regulatory filings or otherwise, denying, directly or
indireetly, any finding in this AWC or create the impression that the AWC
is without factual basis. The finn may not take any position in any
proceeding brought by or on behalf of BATS, or to which BATS isa
party, that is inconsistent with any part of this AWC. Nothing in this
provision affects the firm’s: (i) testimonial obligations; or (if) right to take
legal or factual positions in litigation or other legal proceedings in which
BATS is not a party.

D. The {irm may attach & Corrective Action Statement to this AWC thatisa
stafement of demonstrable corrective steps taken to prevent future misconduet.
The firm understands that it may not deny the eharges or make any statement that
is inconsistent with the AWC in this Statement, This Statement does not
constitute factual or legal findings by BATS, nor does it reflect the views of
BATS or its staff.
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The undersigned, on behalf of the fiom, certifies that a person duly anthorized to act on its behalf
has read and understands all of the provisions of this AWC and has been given a full opportunity
to ask questions about it; that it has agreed to the AWCs provisions voluntaxily; and that no
offer, threat, inducement, or promise of any kind, other than the terms set forth herein and the
prospeot of avoiding the fssuance of a Complaint, has been made to induge the firm to submit il

)~ 9. 2wy

Date

Reviewed by:

(DDAt

Michael D, Wolk, Esq.
Counsel for Respondent
Sidiey Austin LLP

1501 K Street N.W,
‘Washington, D.C. 20005
(202) 736-8807

o-| v\ oot

Date
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Ciligroup Global Markels Tue,
Respondenj/
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Title: /ﬂ “"““5‘ 3 1, e et

Oy Sthadenanms
Tamara Schademé(r)m I)
Chief Regulatory Officer
BATS Exchangs, Inc.




20100227065 SBSH Trading Activity and fHlicht Profit/Benfits from SEC Rule 105 Viclations Exhiblt A
Sumantirgll PG i Agtis LS HilERi Uity DuringiestrlotediPertod otz Blic
eteip | oen I o Frado Date, | ExecuttonTfes) Pitfszss | sharas v musge " [bosttion [fi

§/20/2c00 - e - CLOSE  f {100,000}
5/27/2009 | 10:40:08-12:38:39 B | 50,000 | 36.2706 | {50,000)
5/27/2008 - - . CLOSE | (50,300}
5/78/2000 | 12:46:20 - 1215528 | 85 | 25,000 | 35.79984 | {75,000
5/28/2000 | 13:02:40 -13:02:43] B 75,000 | 35.8556 ) {50,000
5/26/2008 5/28/2008 | 1418125 - 1448226 | 55 | 25000 | 36.4089 | {75,000)
5/28/2009 . . . CLOSE | {75,000
o ofafaocs Gt;::;;c?:s S 67112009 9:38:16 [ 25,000 36.08 | (50,000 ¥136,850.00
67172000 | 100705 - 13107:33] 55 | 25,000 | 57.67301 | (75,000)
6/1/2000 | 14:59:93 - 14:59:50] B 25,000 | 36.72784 | (50,000)
6/1/2008 | 16:00:47 - 16:00:55| S5 | 25,000 | 36.59225 | (75,000)
6/1/2005 | 162934 - 17221141 B 75,000 | 35867211 O
6/1/2009 A . N CLOSE 0
£/2/7008 N B | 700,000 | 35.25 -
571172008 . . - OPEN b
§/5/2008 6/11/2009 | 1155:04 - 22:49:30} 8§ 100,000 | 6.16904 | [100,000)
M |e/tyj2000) throvn | SESH2 |L6/11/2009 | Fa38iEe - 1408:08) B | 200000 | 64080 | 07 | ¢icr o
6/11/2008 67117200 X - - CLOSE 0
6/12/2008 - B 200,000 575 .
SBSH 1% | 6/12/2009 . B 700,000 | 5.75 ;
5/16/2003 N : T oeEN B
6/16/2009 | 9:38:41-9:40:33 | 55 | 30,000 | 12.8122 | {30,000
'6/12/2009 | (oo 176/16/2009 N ; . CLOSE | {30,000)
AGO  |6/18/2009] though 6/18/2000 | 1111824 - 124923 ] B 30,000 | 12.2652 | 0 $141,516.00
6/18/2009 6/18/2009 - . - CLOSE 0
6/19/2005 . B | 125,000 | 1100 .
SBSH 19 | 6/19/2008 - B | 125,000 | 1100 X
971472009 T . g OPEN 0
9/14/2009 | 15:50:52 - 15:52:25 |  §§ 1,600 11,01 {1,600)
9/14/2000 | 15:54:50 - 1554156 $5 9,200 | 11.0001 | [10,890]
9/14/2009 ; ; . CLOSE | (10,890}
9/11/2009 !
. . 9/17/2009 | 9:50:05 - 10:12:38 | 58 | 50,600 | 10.0839 | (60,890)
s6s :
DVR  {9/17/2009 ;2?}23& BSH3 1=o/3 7008 | 14:50:06- 14:50:2| 850 | 1070 | {6o0d0y| Sov4804
- 9/17/2009 | 14:50:52 - 15:20:42 8 60,000 | 107154 0
9/17/2009 ; - CLOSE 0
8/17/2009 X . 87,500 | 10.00 .
5/18/2009 N N 63,500 | 1000 | -
o/14/2010 571379010 . X = ] Closk | [339,547)
9/20/2010 | 15:52:16- 15:53:19] 55 | 23,000 | #8.A0% | (362,547)
3,088,
HEN  }9/20/2010 9;2;(;:520 SBSH4 =500 : - - close | Gersar] $53,088.00
9/21/2010 " B 20,000 | a5.75 .
$538,626.04

*Account Is refated to SBSH 2 through a commaon Individual,






