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Opinion

John Fiero ("Fiero") and Fiero Brothers, Inc. ("Fiero Brothers" or "the Firm")
(collectively, the "Fiero Respondents") appeal a December 6, 2000 decision of an NASD
Hearing Panel. The Hearing Panel held that the Fiero Respondents, in cooperation with others
and through the use of collusive trading activity, manipulated the market for certain securities, in
violation of Section 10(b) of the Securities Exchange Act of 1934 ("Exchange Act"), Exchange
Act Rule 10b-5, and Conduct Rules 2110 and 2120 and effected short sales of securities without
making the affirmative determinations required by Conduct Rule 3370, in violation of Rules
2110 and 3370.

In summary, the Hearing Panel found that the manipulation violation involved the Fiero
Respondents' colluding with other short sellers to drive down the prices of several small-cap
securities. Together, the Fiero Respondents and other short sellers amassed sizeable short
positions with the aim of demonstrating a large demand to sell the manipulated securities and
depress the prices for those securities. Once the Fiero Respondents and the other short sellers
had established significant short positions, one member of the short-selling group negotiated a
deal with the firm that had underwritten the manipulated securities and that held large proprietary
positions in the manipulated securities. In exchange for an agreement that the short selling
would stop, the underwriter, under the immense pressure of the declining stock prices, agreed to
sell the short sellers large blocks of the manipulated securities at deeply discounted prices. The
short sellers, including the Fiero Respondents, covered their short positions and generated
significant profits for themselves. After covering their short positions, the Fiero Respondents
colluded with other short sellers in a second wave of short selling, which eventually led to the
demise of the underwriter and its clearing firm.

We affirm the Hearing Panel's findings and bar Fiero from associating with any member
firm in any capacity. We expel Fiero Brothers from membership in NASD, jointly and severally
fine Fiero and Fiero Brothers $1,000,000, and impose costs.

L FACTS
A. Background

1. The Complaint

On February 6, 1998, NASD's Department of Enforcement ("Enforcement") filed a
complaint, naming as respondents Fiero, Fiero Brothers, Stephen Carlson ("Carlson"), former
NASD member firm Falcon Trading Group, Inc. ("Falcon"), Mark Iacono ("lacono"), Robert
Sherman ("Sherman"), former NASD member firm Sovereign Equity Management Corp.
("Sovereign"), Glen Vittor, and Greg Vittor.

The complaint alleged that in January and February 1995, the Fiero Respondents, along
with Carlson, Falcon, Sovereign, Glen Vittor and others not named as respondents, carried out a
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"bear raid"' in order to manipulate the price of 10 securities underwritten by then-NASD
member firm Hanover Sterling & Co., Inc. ("Hanover"). The complaint alleged that, in carrying
out this bear raid, the Fiero Respondents engaged in collusive trading activity and manipulated
the market for securities underwritten by Hanover, in violation of Section 10(b) of the Exchange
Act, Exchange Act Rule 10b-5, and NASD Conduct Rules 2110 and 2120. The complaint also
alleged that the Fiero Respondents violated Rule 3370, which required the Firm to make an
affirmative determination as to the availability of the security being sold when Fiero Brothers
effected short sales of the securities underwritten by Hanover.”

2. The Fiero Respondents' Accomplices In The Manipulative Scheme

In 1995, Carlson owned and operated former NASD member firm Aspen Capital Group,
Inc. ("Aspen"). In 1997, our predecessor, the National Business Conduct Committee ("NBCC"),
barred Carlson from associating with any member firm in any capacity for attempting to obtain
stock at below-market prices through the use of threats and coercion in June 1994, approximately
six months before the events in this proceeding. District Bus. Conduct Comm. for District No. 3
v. Aspen Capital Group, Inc., Complaint No. C3A940064, 1997 NASD Discip. LEXIS 53
(NBCC Sept. 19, 1997), aff'd, Stephen Carlson, 53 S.E.C. 1017 (1998). During the same period,
Sherman was head trader and compliance officer at Aspen.

In 1995, Iacono was associated as trader with former NASD member firm A.T. Brod &
Co., Inc. ("Brod"). Tacono was Fiero's friend and former colleague.

In 1995, Glen Vittor was the president of Falcon and Sovereign. At that time, the two
firms were located in adjacent offices at the same address. Glen Vittor was the sole owner of
Sovereign and a part owner of and the head trader at Falcon. A small group of limited partners —

! In a "bear raid," a manipulator uses short selling as a tool for manipulation. A "short

sale" involves a seller agreeing to sell stock it does not own or owns and does not deliver.
Generally, in order to deliver the security, the short seller will borrow the security from a broker
and pay a fee while it borrows the stock. Eventually, the short seller must "cover" the short sale
by returning an equivalent amount of stock to the lender. U.S. v. Russo, 74 F.3d 1383, 1388 (2d
Cir. 1996); Short Sales, Exchange Act Rel. No. 42037, 1999 SEC LEXIS 2232 (Oct. 20, 1999).
Although short selling may serve useful market purposes, in a bear raid, it is used to manipulate
the market for a security. In a bear raid, short sellers attempt to drive down the price of the
security by artificially creating an imbalance of sell-side interest. 1d.

2 Enforcement dismissed the complaint as to Carlson after determining that he was no
longer subject to NASD's jurisdiction. lacono, Sherman and Greg Vittor entered into settlement
agreements. The Hearing Officer issued an order holding respondents Sovereign, Falcon and
Glen Vittor in default for failing to participate in a pre-hearing conference. Thereafter, the
Hearing Panel conducted a nine-day hearing and issued a decision as to the Fiero Respondents
only.
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Tally Group, Ltd. ("Tally"), Rocena, Ltd. ("Rocena") (two Bahamian entities that shared the
same Bahamian post office box), JBF and JG — were the other owners of Falcon. All of Falcon's
owners were associated with or related in some way to Philip Gurian ("Gurian"), a key
participant in the manipulative scheme who is not a respondent in this matter.

Previously, Gurian had been a registered representative, and he was, at one time,
associated with Falcon. In 1991, NASD revoked Gurian's registration for failure to pay a fine
imposed in a prior disciplinary proceeding. On March 1, 1995, the NBCC issued a decision
holding that Gurian, Glen Vittor, and Falcon had violated NASD Rules by failing to honor trade
commitments and by allowing Gurian, a person whose registration had been revoked, to act in a
registered capacity at Falcon. The NBCC barred Gurian from associating with any member firm
in any capacity. The NBCC also censured, suspended and fined Falcon, and it censured and
fined Glen Vittor, suspended him in all capacities for one year, and barred him in all principal
capacities. Market Surveillance Comm. v. Falcon Trading Group, L.td., Complaint No.
CMS940010, 1995 NASD Discip. LEXIS 238 (NBCC Mar. 1, 1995), aff'd, Falcon Trading
Group, 52 S.E.C. 554 (1995), aff'd, 102 F.3d 579 (D.C. Cir. 1996).

Although not a respondent, as discussed more fully below, Gurian occupies a central role
in this proceeding. Several securities accounts in the names of entities or individuals allegedly
involved with Gurian were employed in the bear raid. These include an account at Brod in the
name of Roddy DiPrimo, Ltd. ("DiPrimo"), a Bahamian entity, that Fiero's friend lacono opened
and serviced. According to Brod's records, DiPrimo's address was the Bahamian post office box
used by Falcon limited partners Tally and Rocena.

3. The Manipulated Securities

In January 1995, Hanover was an NASD member firm. Hanover had underwritten the 10
securities involved in this proceeding (hereinafter "the Hanover securities"):

All-Pro Products, Inc. units ("APROU");

American Toys, Inc. common stock ("ATOY") and warrants ("ATOYZ");
Envirometrics, Inc. common stock ("EVRM");

Mr. Jay's Fashions International, Inc. common stock ("MRIJY");

Panax Pharmaceutical Co., Ltd. units ("PANXU");

Play Co. Toys units ("PLCOU"), common stock ("PLCO"), and warrants
("PLCOW"); and

e Porter McLeod National Retail, Inc. common stock ("PMNR").?

3 The initial public offerings ("IPOs") for these issues were small, ranging from 400,000

units for MRJY to more than one million for PANXU. The IPOs for MRJY and APROU
occurred in 1993; the IPOs for ATOY, EVRM, PMNR, PLCOU, PLCO, and PLCOW occurred
in 1994.



4. The Parties' Arguments

Enforcement contended that in January and February 1995, the Fiero Respondents and
others manipulated the market for the Hanover securities by engaging in a two-stage "bear raid"
against the Hanover securities. The first stage ended when the Fiero Respondents and others
coerced Hanover to sell to Fiero Brothers large blocks of Hanover securities at deeply discounted
prices (to cover Fiero Brothers' own short sales and to sell to other short sellers to cover their
short sales), and the second stage involved additional short selling that caused the failure of
Hanover and its clearing firm, Adler Coleman Clearing Corp. ("Adler Coleman"). Enforcement
contended that during both stages of the bear raid, the Fiero Respondents had established large
short positions in the Hanover securities through short sales that violated Rule 3370.

The Fiero Respondents denied these charges and contended that Hanover was, itself,
engaged in a fraudulent scheme to manipulate the market for the Hanover securities, with the
intention of "pumping" the price of the Hanover securities to unjustifiable heights before
"dumping" them on gullible purchasers. The Hearing Panel accepted the Fiero Respondents'
contention that Hanover fraudulently manipulated the Hanover securities, but ruled that
Hanover's manipulation of the securities was not a defense to the allegations of the complaint.
The Hearing Panel found violations as alleged in the complaint.

B. The Fiero Respondents

During the relevant period, Fiero was president, sole owner and the only registered
employee of Fiero Brothers. Fiero does not dispute his responsibility for Fiero Brothers' trading
activity during the period at issue. Fiero entered the securities industry in the early 1980s, and he
worked at a number of member firms before opening his own firm in the early 1990s, which
began under the name Fiero Securities and ultimately became Fiero Brothers. Fiero opened the
Firm in 1991 with $250,000 in capital from his own savings; by 1995, when the events giving
rise to this proceeding occurred, the Firm's capital had increased to approximately $9 million, all
of which had come from Fiero himself rather than any outside investors.

Fiero Brothers has never had retail customers. Fiero explained that he "always made
markets in small cap penny stocks," which he described as "the underbelly to the over-the-
counter market." As of the first quarter of 1995, Fiero Brothers made markets in 50 to 60 small
cap stocks. Fiero thought "the penny stock market [was] very treacherous" and that "the short
side [offered] more rewards," because most penny stock offerings were schemes in which the
motive was to increase the price of the stock artificially. Fiero viewed "buy-ins"* as part of the
ordinary course of business and simply a bookkeeping function.

4 A "buy-in" occurs when a seller has not performed its part of a contract for the sale of

securities by the date delivery is due, and the buyer, after giving due notice, purchases (or "buys-
[Footnote continued on the next page]
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Fiero described the over-the-counter market as a "very vague market," in which "[t]he
only way to operate . . . is through networking and knowing where to step and where not to step."
In Fiero's view, "[1]n small cap penny stock markets, information is key and intelligence is key."
Fiero relied heavily on information that he gathered through networking and gained much of his
"intelligence" from two of his friends, Gurian® and John Moran ("Moran").

C. Gurian And Moran

In 1995, Moran operated a consulting business. Moran transacted business with and
brought underwriting clients to Hanover. Fiero met Moran through their mutual friend, Gurian.
Fiero considered Moran, like Gurian, to be a good source of information regarding the penny
stock market because Moran had operated an NASD member firm until early 1990.
Subsequently, the Securities and Exchange Commission barred Moran from the securities
industry.

During the relevant period, Gurian functioned on behalf of Falcon and Sovereign. Moran
testified that he had visited Gurian in the offices of Sovereign and Falcon in 1995. Moran
observed Gurian sitting at the trading desks, talking on the firms' telephones, and executing
orders. Moran regularly contacted Gurian during trading hours at the offices of Falcon or
Sovereign. Moran testified that Glen Vittor, Sovereign's and Falcon's president, was merely a
"rubber stamp" for Gurian; that Gurian told Moran that he (Gurian) controlled Falcon; that
Gurian negotiated an underwriting commitment on behalf of Sovereign; and that Gurian
negotiated to sell Sovereign in late 1994. Fiero too testified that Gurian was at the offices of
Falcon and Sovereign "a lot" during the relevant period and that Gurian would "sometimes"
answer the trading phones when Fiero called.

Several securities accounts in the names of individuals or entities associated with Gurian
were involved in the bear raid. For instance, the DiPrimo account at Brod was associated with

[cont'd]
in") in the open market and for the account and risk of the seller, the securities which were to
have been delivered. Nassau Securities Service, 42 S.E.C. 445 (1964).

> Fiero considered Gurian to be a good source of information in the penny stock market. In

deposition and NASD investigative testimony that Fiero provided years before the Hearing Panel
hearing, Fiero described Gurian as a close friend. He stated that he had known Gurian for many
years and talked with Gurian frequently, sometimes as often as every day. Fiero also testified
during investigative testimony that he visited Gurian socially in Florida (where Gurian resided).
After the complaint in this matter was filed, however, Fiero's testimony regarding Gurian
changed substantially. At the Hearing Panel hearing, Fiero testified that he would characterize
Gurian as a "friend" only if using the term "very loosely."
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Gurian and was involved in a significant number of short sales of Hanover securities.’
Furthermore, accounts at Sovereign in the names of Tally and Rocena, the Bahamian limited
partners in Falcon; RA, a Bahamian individual who had the same post office box address as
DiPrimo; and VM and AK, two friends of Gurian, also acted as short-selling vehicles in the bear
raid.

D. The Manipulation

1. Short Selling Begins

The DiPrimo account and Falcon began short selling the Hanover securities in early
January 1995, before the commencement of the Fiero Respondents' involvement in the bear raid.

On January 11, DiPrimo opened its account at Brod. Iacono, Brod's trader, previously
had not handled retail customer accounts (except for accounts belonging to family members).
Iacono testified that he had no idea why the DiPrimo representative had contacted him to handle
the account. At the time, lacono and Fiero were friends, and the new account form for the
DiPrimo account indicated that the account had been referred.” On January 11, the DiPrimo
account began trading. Its first trade was a short sale to NASD member firm Mitchum, Jones &
Templeton, Inc. ("Mitchum Jones") of three Hanover securities worth approximately $250,000.®

On January 17, 1995, the DiPrimo account sold short to Mitchum Jones six different
Hanover securities (a total of 24,000 shares or units). On the same day, Falcon sold short the
same six Hanover securities (approximately 35,500 shares or units for an approximate sales price
of $519,000). Several of Falcon's short sales also were to Mitchum Jones.’

6 Gurian was connected to DiPrimo in many ways. Gurian was in contact and often met

with OP, a Bahamian lawyer who represented DiPrimo. BG, an American attorney who
represented DiPrimo, talked with Gurian regarding BG's representation of DiPrimo.
Furthermore, Gurian could be contacted at an address that was the same address as that to which
BG was instructed to send correspondence relating to DiPrimo.

7 Iacono stated that the account form was incorrect.

8 Iacono charged the DiPrimo account commissions of just $50 per trade — of which Iacono
received only half. During the period from January 11 through February 28, 1995, lacono
executed 54 trades in Hanover securities for the DiPrimo account. The trades totaled
approximately $11 million. Iacono charged the account commissions of just $2,700.

’ In a September 11, 1996 deposition, Glen Vittor (Falcon's president and trader) could not
recall any specifics about these securities and claimed that he had no memory of why he began
selling Hanover securities short in January 1995.
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On January 18, 1995, the DiPrimo account sold short to Mitchum Jones 7,000 shares
each of two Hanover securities. On the same day, Falcon sold short the same securities plus four
additional Hanover securities. In total, Falcon sold short approximately 117,000 shares or units
of Hanover securities on January 18, increasing its short positions in these securities to more than
$2 million. Falcon made the majority of these short sales to Mitchum Jones. '

2. The Bear Raid — Stage One Begins

Between January 19 and 26, 1995, the first stage of the bear raid, Fiero Brothers
established substantial short positions in seven Hanover securities. During the same period,
other participants in the bear raid also established substantial short positions in the same Hanover
securities. Because Hanover held substantial long positions in all 10 of the Hanover securities,
Hanover's financial interest was to prevent a decline in the price of the Hanover securities.

In an effort to help Hanover work out an arrangement to halt the short-selling pressure on
the Hanover securities, Moran contacted Fiero during the week of January 16 and asked him to
become a market maker in the Hanover securities.'' Moran believed that if Fiero, who was a
well-known short seller, supported the Hanover securities, other short sellers would be
discouraged or intimidated."?

10 During this period, Fiero made several late-night telephone calls to Robbie Hoffman

("Hoffman"), Mitchum Jones' trader with whom Fiero had a business relationship, at Hoffman's
home in Colorado. On January 12, Fiero called Hoffman at home at 10:47 p.m. On January 17,
Fiero called Hoffman at home at 10:11 p.m. and spoke for more than 30 minutes. On January
18, Fiero called Hoffman at home at 10:40 p.m. and spoke for 19 minutes. Between January 11
(when DiPrimo opened its account) and January 19, Fiero also had many late-night contacts with
Gurian and Falcon. On January 11, Falcon called Fiero 16 times. On January 12, Gurian called
Fiero six times. On January 13, Gurian called Fiero twice, Fiero called Gurian once, and Falcon
called Fiero 28 times. Over the weekend of January 14 and 15, Fiero and Gurian had telephone
contact four times. On January 16, Falcon called Fiero 12 times. On January 17, Falcon called
Fiero 13 times. On January 18, Falcon called Fiero 10 times.
H According to Moran, he became interested in helping Hanover after he proposed that
Hanover underwrite an IPO for one of his consulting clients, Sea Bright Foods ("Sea Bright").
Moran testified that Hanover had agreed to take Sea Bright public, but went out of business
before that occurred. Moran testified that the Sea Bright IPO was supposed to follow Hanover's
IPO of PANXU in January 1995. In January 1995, Hanover asked Moran for help to protect its
capital position -- capital that Hanover would need for the Sea Bright [PO. Moran agreed to help
in order to protect Hanover's ability to complete the Sea Bright IPO.
12 During NASD investigative testimony in May 1995 and September 1996, Fiero claimed
that he had no recollection as to why Fiero Brothers registered as a market maker in the Hanover
securities. At the Hearing Panel hearing many years later in 1999, however, Fiero testified that
[Footnote continued on the next page]
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Fiero attempted to register as a market maker in PANXU on January 18 (the day that the
stock went public), but was unable to register. During a five-minute period on January 19, 1995,
Fiero Brothers registered as a market maker in all of the Hanover securities except PANXU.
Fiero Brothers became a market maker in PANXU on January 23, 1995.

In a further effort to help Hanover, sometime around January 20, Moran also placed a call
to Carlson (owner of Aspen), a well-known short seller. Moran was familiar with Carlson and
knew that he often held short positions. Moran did not speak to Carlson, but he left a message
and received a return call from Gurian, not Carlson, almost immediately. Moran testified that,
when Gurian called him, Gurian said "he had heard about [the short-selling, but] wasn't
personally involved. ... He said the way to handle this was not ... for [Moran] to call Carlson
[but, instead, Gurian] as a favor to [Moran] ... would call Carlson." According to Moran, this
was consistent with an historical pattern in which "stock would get shorted and then there would
be a mediator to come in and negotiate ... so the shorts would go away." Gurian proposed that
Hanover sell blocks of the Hanover securities at discounted prices so the short sellers could fill
their short positions at a substantial profit and that, in return, the short selling would cease.

Moran spoke to Hanover about Gurian's offer, but Hanover initially was not interested.
During the following week, however, Moran continued to talk to Gurian and Hanover separately,
and eventually Gurian and Hanover discussed the matter directly. Between January 21 and 25,
as the short selling intensified, Gurian and Hanover negotiated a deal to end the short selling by
Hanover's selling discounted stock to Carlson. Moran heard from both sides that "the deal was
consummated."" During negotiations between Gurian and Hanover, Gurian, Falcon, Carlson,
and Fiero remained in constant contact with each other. On Saturday, January 21, 1995, Gurian
called Fiero at home, and Carlson called Gurian twice. On Sunday, January 22, Gurian and Fiero
exchanged six phone calls before midnight and two phone calls after midnight. On Monday,
January 23, Falcon and Fiero exchanged 39 phone calls, Carlson and Falcon exchanged 12 phone
calls, and Carlson and Fiero exchanged six phone calls.'* In the evening on January 23, Fiero

[cont'd]

Moran had requested that Fiero Brothers become a market maker and that he (Fiero) had agreed
because he believed that the Hanover securities were overpriced.

13 Moran testified that the deal would involve Hanover's selling blocks of the Hanover
securities at discounted prices to Carlson, who would break up the blocks and allocate shares to
the group of short sellers.

14 Fiero purportedly did not like Carlson, but had many telephone communications with him
in January 1995. The two had telephone contact many times in January, including on January
26, the day that Fiero purchased a large block of Hanover securities from Hanover, when Carlson
called Fiero 15 times. Fiero also admitted that he had visited Carlson's mountain cabin in
Colorado.
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exchanged six calls with Gurian and called Hoffman at his home three times. On January 24,
Falcon and Fiero exchanged 31 telephone calls. Carlson had nine calls with Falcon, nine with
Fiero, and four with Gurian. On January 25, Falcon and Fiero called each other 29 times.
Carlson called Falcon 12 times, Fiero five times, and Gurian once.

On Friday, January 20, 1995, at approximately 12:36 p.m. (eastern time), cable television
channel CNBC broadcasted a negative report by Dan Dorfman ("Dorfman"), discussing the
Hanover securities. In the report, Dorfman talked about PANXU, noting that it had gone public
on January 18 at $5 per unit and immediately shot up to $23 per unit. Dorfman noted that the
company's business was to develop pharmaceutical products from plants with a history of
medicinal use. Dorfman ridiculed the stock, stating:

It's losing, get this now, it's losing money, has no revenues, its
research team was just put together. The prospectus shows it needs
substantial additional financing to develop commercially feasible
products; that's above the recent money raised in the offering. . . .
The company also says, get this now, there is substantial doubt
about its ability to continue as a going concern. The underwriter is
[Hanover], a brokerage firm that's under an SEC investigation.
Now [Carlson], a money manager who shorted the stock, alleges
that he was at one time threatened by an official of the brokerage
firm. That official, by the way, through an attorney, denies it.
Carlson in any case rates this stock a joke, as well as two other
[Hanover] offerings - [MRJY] and [EVRM]. Panax, by the way,
declined comment. "

13 Telephone records reflect a significant number of calls between Carlson, the individual

who talked to Dorfman about Hanover securities, Fiero, Falcon, and Gurian before, during, and
immediately after the Dorfman telecast. Just after midnight on January 19 (early in the morning
of January 20, the day of the Dorman telecast), Falcon called Carlson's home. At 9:16 a.m. (in
Idaho, where Carlson resided — 11:16 a.m. eastern time) on January 20, Carlson called Falcon.
At 9:24 a.m. (11:24 eastern time), Carlson called Dorfman and immediately thereafter (11:27
eastern time) called Falcon. At 11:35 (eastern time), Carlson called Fiero. Carlson called
Dorfman again at 9:39 a.m. and 9:40 a.m. (11:39 and 11:40 eastern time) and called Falcon six
times between 9:47 a.m. (11:47 eastern time) and 10:09 a.m. (12:09 eastern time). Carlson
called Dorfman at 10:11 a.m. (12:11 eastern time), Falcon at 10:19 a.m. (12:19 eastern time), and
Fiero at 10:23 a.m. (12:23 eastern time — just 13 minutes before the Dorfman report aired at
12:36 eastern time). At 10:30 a.m. (12:30 eastern time) Carlson called Dorfman, and at 10:31
a.m. (12:31 eastern time), he called Falcon again. On January 20, Falcon called Fiero 10 times
between 9:29 a.m. and 12:29 p.m. Carlson, Falcon, and Fiero maintained frequent telephone
contact for the remainder of the day after the Dorfman telecast on January 20. In total, on
January 20, Carlson and Falcon exchanged 31 telephone calls, Falcon and Fiero exchanged 29
telephone calls, and Carlson called Fiero eight times.
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After Dorfman's January 20 report, short-selling pressure on the Hanover securities
increased dramatically (specifically, Fiero Brothers, Falcon, and the DiPrimo account established
large short positions) and the prices of several of the securities, including PANXU, dropped
precipitously. On January 19, when Fiero Brothers first registered as a market maker in the
Hanover securities, the Firm had a short position in only one Hanover security of 7,000 shares,
warrants, or units valued at approximately $80,000. Six days later, on January 25, Fiero Brothers
had built an aggregate short position in seven Hanover securities of approximately 105,000
shares, warrants, or units with a value of approximately $1.2 million.

As of January 16, several days before the Dorfman broadcast, Falcon had established a
short position of 11,475 shares, warrants, or units, valued at approximately $218,000, in one
Hanover security. By January 25, Falcon had established short positions in the same seven
Hanover securities that Fiero Brothers had sold short, totaling approximately 232,000 shares,
warrants, or units, with a value of approximately $2.9 million.

As of January 16, the DiPrimo account held short positions in three Hanover securities
totaling 15,000 shares, warrants, or units worth approximately $251,000. By January 25, the
DiPrimo account held short positions in the same seven Hanover securities that Fiero Brothers
and Falcon had sold short, totaling 143,000 shares, warrants, or units with a value of
approximately $1.8 million."°

3. The Fiero Respondents Purchase A Block Of Hanover Securities At A
Discount

Fiero contended that he learned through his "networking" that Hanover planned to sell a
block of the Hanover securities at a discounted price. Fiero stated that his "intelligence" told him
that Carlson intended to broker the block purchase. Fiero contacted Moran in the evening on
January 25, 1995. Fiero proposed to Moran that he (Fiero) broker the block purchase instead of
Carlson. Moran agreed.17 Fiero also identified an individual, "BJ," to Moran as the person who,
acting through Mitchum Jones, was the largest short seller in Hanover securities.'® Fiero said he

16 Other participants in the bear raid established smaller short positions in the Hanover

securities during the same period. Tally had established a short position of 25,000 warrants in
ATOYZ, Rocena had established a short position of 30,000 shares in MRIJY, and VM (Gurian's
friend) had established short positions in three Hanover securities valued at $844,686.

17 Moran testified that Fiero wanted to "beat Carlson out of it, leave [Carlson] short,

hanging him out and everybody else will be gone."
18 In January 1995, Falcon and the DiPrimo account sold Hanover securities short to
Mitchum Jones. At the same time, Fiero engaged in lengthy, late-night conversations with
Hoffman, a trader at Mitchum Jones who previously had worked for Carlson.
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had talked to BJ, who represented "blue chip guys," and that Mitchum Jones (a market maker in
Hanover securities) would "go off the box after they were filled."" Moran understood from this
that, once the deal was completed, the short selling would stop and those market makers in the
Hanover securities who were involved in short selling would withdraw as market makers.”’

Fiero denied having knowledge of Gurian's deal with Hanover. He testified that on the
morning of January 26, he began making calls to and receiving calls from people who might be
interested in buying the Hanover securities that he planned to purchase from Hanover. Before
making the trades with Hanover that afternoon, he identified as prospective purchasers Falcon,
which was not registered as a market maker, the DiPrimo account at Brod, which was not
registered as a market maker, Midland Walwyn ("Midland Walwyn"), a Canadian firm that was
not a market maker in the Hanover securities, but at which Gurian's friend AK had an account
that was short 22,500 Hanover securities, as well as other accounts with substantial short

1 "Off the box" is a term of art that suggests that the firm at issue will cease its market

maker registration.
20 Robert Catoggio ("Catoggio"), Hanover's trader, testified similarly to Moran. The record
included portions of a May 1995 NASD investigative interview of Catoggio. He was not
available to testify in person at the Hearing Panel hearing because he was serving a sentence in
federal prison. Catoggio testified that in January 1995, Hanover's capital position had been
seriously threatened as a result of short-selling pressure on the Hanover securities. He testified
that Moran brought the Sea Bright deal to Hanover, and that Hanover planned to make Sea
Bright its next IPO, but the pressure on Hanover's capital from short selling threatened this plan.
Catoggio testified that Moran believed that Gurian was involved in the short selling and referred
Gurian to Catoggio. Catoggio testified that Gurian called him, told Catoggio he knew who was
shorting the Hanover securities, and offered to "play the middle and work out a deal where [the
short sellers] would stop shorting" the Hanover securities.

Catoggio testified that Gurian wanted approximately $13 million worth of Hanover
securities at below-market prices. Catoggio testified that he and Gurian did not negotiate precise
amounts of the Hanover securities that Hanover would sell because Catoggio understood the
amounts would be whatever the short sellers needed to cover their positions. He also testified
that they did negotiate specific below-market prices for the Hanover securities and discussed
how the trades would be executed. According to Catoggio, Gurian proposed that the trades be
executed through Fiero, and there was no discussion between Catoggio and Gurian about
effecting the trades through some other broker-dealer such as Carlson.

Catoggio testified that Hanover agreed to Gurian's demands in order to halt the short
selling. Catoggio understood that, if Hanover agreed, the short selling would stop and the firms
involved in the short selling that were registered as market makers in the Hanover securities
(which Catoggio understood included Mitchum Jones and Fiero Brothers) would withdraw as
market makers.
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positions in the Hanover securities.”’ Fiero testified that he obtained expressions of interest from
these potential purchasers and "a general feeling" about how much of the Hanover securities he
should buy, but that he had no firm commitments from them to purchase specific amounts of the
Hanover securities at specific prices.

In accordance with the terms negotiated between Gurian and Hanover, on January 26 and
27, 1995, Fiero Brothers purchased from Hanover 974,000 shares, units or warrants in eight
Hanover securities at a total price of almost $12.1 million,22 a discount of $866,500 below the
inside bid. These were the same securities in which Fiero Brothers, Falcon, and the DiPrimo
account held substantial short positions. The amount of the discount that Hanover gave Fiero
corresponded precisely with the amount that Catoggio testified that Hanover had negotiated with
Gurian. Fiero denied that he had any knowledge of the terms negotiated between Gurian and
Hanover. He contended that he "just picked the prices" that he would pay for the Hanover
securities and that Hanover went along with the discounted prices that Fiero picked.

Fiero Brothers used some of the stock to cover its own short positions and sold the rest to
other participants in the bear raid, primarily Falcon and the DiPrimo account, to cover their short
positions. Fiero Brothers sold 372,200 shares, warrants, or units in eight Hanover securities to
Falcon for $4,849,059, which was a discount of $137,991 from the inside bid. Fiero Brothers
sold 245,000 shares, warrants, or units in seven Hanover securities to the DiPrimo account for
$3,263,811, which was a discount of $106,689 from the inside bid. Fiero Brothers also
distributed 24,300 shares, warrants, or units in Hanover securities to Mitchum Jones, 25,000
shares, warrants, or units to Sovereign (which covered Falcon limited partner Tally's short
position), and 54,000 shares, warrants, or units to Midland Walwyn (22,500 of which went to
Gurian's friend AK, who maintained an account at Midland).

At the end of the day on January 27, 1995, Fiero Brothers' position in the Hanover
securities was almost flat,” after having had a short position of 162,440 securities one day
earlier. Falcon's position in the Hanover securities was flat, after having had a short position the
day before of 272,250 shares, warrants, or units in eight Hanover securities. The DiPrimo

21 At the Hearing Panel hearing, Fiero testified that Moran identified firms that were short

Hanover securities. During an NASD investigative interview in May 1995, however, Fiero
testified that he located short sellers by contacting market makers in the Hanover securities and
other firms that he described as "just people that I know."

2 At the time that Fiero committed $12.1 million to purchase the Hanover securities, for
which he purportedly had no firm commitments for subsequent sales, Fiero Brothers' capital was
between $8 million and $9 million.

= At the end of the day on January 27, Fiero Brothers was short 3,700 PLCOU and long

1,000 PANXU and 75 ATOYZ.
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account's position in Hanover securities was nearly flat,”* after having held a short position of
183,500 shares, warrants, or units in seven Hanover securities the day before. Tally also had
covered its 25,000-warrant short position in ATOYZ with warrants that Fiero Brothers sold to
Sovereign, and its position was flat on January 27. Rocena also covered its 30,000-share short
position in MRJY with shares that Fiero Brothers sold to Falcon, and it too was flat on January
27.

The Fiero Respondents made a profit of approximately $567,981 from covering their own
short positions in the Hanover securities and selling the excess of their block purchase to other
short sellers. Falcon made a profit of approximately $694,028 from covering its short positions
in the Hanover securities with securities purchased from Fiero Brothers. The DiPrimo account
made approximately $491,457 in profit from covering its short positions in the Hanover
securities with securities purchased from Fiero Brothers.

4. The Short Sellers Withdraw As Market Makers

The Fiero Respondents completed the block purchases and the resales of ATOY, EVRM,
MRJY, PANXU, PLCOU and PMNR on January 26, and Fiero Brothers withdrew as a market
maker in those Hanover securities the following morning. The Fiero Respondents completed the
purchases and resales of APROU on the morning of January 27, and Fiero Brothers withdrew as
a market maker in that Hanover security immediately thereafter. Mitchum Jones also withdrew
as a market maker in the Hanover securities on January 26 and 27.

5. The Bear Raid — Stage Two Begins

Almost immediately after the Fiero Respondents executed the block purchase of Hanover
securities from Hanover and subsequent sales of the Hanover securities to the short sellers, the
Fiero Respondents and other participants in the bear raid began short selling the Hanover
securities again. Between January 27 and February 24, 1995, the day when Hanover went out of
business, Fiero Brothers and others established large short positions in the Hanover securities.

Fiero Brothers resumed short selling on January 30, the first trading day after it had
executed the block purchase from Hanover.”” By February 23, the day before Hanover closed its
doors, Fiero had amassed a short position of 272,500 shares, warrants, or units in eight Hanover

24
27.

The DiPrimo account was long 3,500 shares of PMNR at the end of the day on January

23 Fiero Brothers steadily increased its short position in Hanover securities from a position

valued at $54,356 on January 27 to a position valued at $119,756 as of January 30, $486,400 as
of February 3, $1,027,041 as of February 8, $2,002,103 as of February 15, and $3,233,945 as of
February 23.
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securities, valued at approximately $3.23 million. Fiero professed that he could not recall why
he had increased his short positions in Hanover securities so dramatically during this period.

On February 2, Falcon began selling short again. As of February 23, 1995, Falcon had
established a short position of 733,007 shares, warrants, or units in nine Hanover securities
valued at $7,634,643. On February 24, Falcon had increased its short position by more than
439,000 additional securities.

The DiPrimo account also began selling Hanover securities short again on the first
trading day after Fiero Brothers' block purchase from Hanover. By February 23, the DiPrimo
account's short position had grown to 96,325 Hanover securities, valued at $1,603,481. On
February 24, the DiPrimo account sold an additional 75,000 Hanover securities (valued at
approximately $1 million) short.

Aspen (Carlson's firm) increased its short position as of February 23 to 76,900 shares,
warrants, or units in six Hanover securities, valued at over $1.2 million. Sovereign, which had
not held any position in the Hanover securities until February 16, had a short position of
$226,438 in Hanover securities as of February 23.”

On Friday, February 24, 1995, Hanover went out of business. On the following Monday,
February 27, Adler Coleman, Hanover's clearing firm, also closed its doors. Both subsequently
filed for bankruptcy protection. On February 24 and 27, Fiero Brothers registered again as a
market maker in the Hanover securities. After Fiero Brothers re-emerged as a market maker in
the Hanover securities, the Fiero Respondents continued their short sales of the Hanover
securities.

The prices of the Hanover securities dropped after Hanover failed, and the securities have
retained little or no value since then. The Securities Investor Protection Corporation ("SIPC")
appointed a trustee for Adler Coleman, and the trustee bought in many of the short positions,
including Fiero Brothers' positions. The buy-ins have resulted in a series of lawsuits.

26 Fiero testified that on or about February 13, 1995, Roy Ageloff ("Ageloff"), an executive

at Hanover, and another individual visited Fiero at his office for the purposes of threatening and
intimidating him and attempting to stop the short selling of the Hanover securities. Fiero also
testified that he received threatening phone calls during this period and a box of dead fish. Fiero
nonetheless continued selling Hanover securities short. Moran testified that, around this time,
Gurian told Moran that Fiero had been threatened and that, in response, Gurian was "declaring"
himself by shorting Hanover securities.

27 Other related entities also continued their short selling of Hanover securities. Falcon
limited partner Rocena sold 45,000 PANXU short for $770,625 through Sovereign on February
13. Rocena also sold another 55,000 PANXU short on February 24. Tally, another Bahamian
limited partner of Falcon, sold 75,000 PANXU short on February 24. Gurian's friend, VM, also
sold short 48,000 PANXU (for $820,000) on February 17 and 21.
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II. DISCUSSION

We find that the Fiero Respondents, in collusion with others, participated in a bear raid
and coercive activity that resulted in a manipulation of the market for Hanover securities and
violated NASD's affirmative determination requirements.

As more fully discussed below, we also have considered and rejected the Fiero
Respondents' procedural arguments. We find that the Hearing Panel afforded the Fiero

Respondents procedural fairness in its consideration of this matter.

A. Market Manipulation

We find that in January and February 1995, the Fiero Respondents, in conjunction with
others, manipulated the market for the Hanover securities by engaging in a manipulative short-
selling scheme, short selling securities that they knew could not be borrowed for delivery, acting
collusively with others to drive down the prices of Hanover securities, and coercing Hanover to
sell the Hanover securities to Fiero at below-market prices, in violation of Section 10(b) of the
Exchange Act, Rule 10b-5, and Conduct Rules 2110 and 2120.

Section 10(b) provides that it is unlawful for any person, directly or indirectly, "to use or
employ, in connection with the purchase or sale of any security . . ., any manipulative or
deceptive device or contrivance in contravention of such rules and regulations as the [SEC] may
prescribe." SEC Rule 10b-5 implements Section 10(b) and states:

It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce, or of the mails, or of any
facility of any national securities exchange:

(1) To employ any device, scheme, or artifice to defraud,

....lor]

3) To engage in any act, practice, or course of business which
operates or would operate as a fraud or deceit upon any person,

In connection with the purchase or sale of any security.
Rule 2120, NASD's anti-fraud rule, parallels SEC Rule 10b-5 and states that no member shall

effect any transaction in, or induce the purchase or sale of, any security by means of any
manipulative, deceptive or other fraudulent device or contrivance.
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Rule 2110 provides a broad ethical standard for the conduct of members. Under Rule
2110, members and their associated persons® must observe high standards of commercial honor
and just and equitable principles of trade.

1. The Fiero Respondents Injected Inaccurate Information Into The
Marketplace And Interfered With The Free Forces Of Supply And
Demand

The evidence shows that the Fiero Respondents, along with others, engaged in
manipulation and deception relating to the Hanover securities. The evidence demonstrates that,
in connection with Fiero Brothers' purchases and sales of the Hanover securities and for the
purpose of reducing the prices of those securities, the Fiero Respondents acted in concert with
others to execute short sales without knowing that they could borrow or deliver the securities.
The Fiero Respondents' repeated execution of short sales when they had not located the stock for
borrowing created the false impression in the marketplace that the true holders of the Hanover
securities were selling the stock. As a result, the Fiero Respondents intentionally injected
1naccurate information into the market for Hanover securities, because it was the concerted
efforts of the short-selling group, not true market forces of supply and demand, that created the
massive sales effort. Based on this deception, the Fiero Respondents manipulated downward the
market price of the Hanover securities. In addition, rather than borrowing or delivering
securities through legitimate means, the Fiero Respondents and the short-selling group covered
their initial short sales through coerced purchases and discounted resales as part of their
manipulation.

The Fiero Respondents' participation in a manipulation and use of deception violated the
SEC's anti-fraud provisions. "Manipulation is the deceptive movement of a security's price,
accomplished by an intentional interference with the forces of supply and demand." Patten
Securities Corp., 51 S.E.C. 568, 572 (1993). A manipulation occurs when inaccurate
information is disseminated into the marketplace. In re Olympia Brewing Company, 613 F.
Supp. 1286, 1290-1291 (N. D. I11. 1985).

It is well settled that the anti-fraud provisions of the Exchange Act are designed to
prevent not only the defrauding of investors, but apply "with equal force [to] the impediments to
a free and open market created by artificial stimulants or restraints." Cohen Goren Equities, Inc.,
SEC Admin. Proc. File No. 3-4330, 1975 SEC LEXIS 2545 (Initial Decision) (Feb. 28, 1975),
citing Masland, Fernon & Anderson, 9 S.E.C. 338, 344 (1941). Thus, the anti-fraud rules
proscribe fraud on market professionals as well as the defrauding of individual customers. The
manipulation of a market results from activities, like those involved in this case, that "[create] the
false impression that certain market activity is occurring when in fact such activity is unrelated to

28 Rule 2110 proscribes members from acting unethically. NASD Rule 115(a) states that all

rules applicable to members apply with equal force to associated persons.
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the actual supply and demand." Hundahl v. United Benefit Life Insurance Co., 465 F. Supp.
1349, 1360 (N.D. Tex. 1979).

Here, the Fiero Respondents participated in a manipulative short-selling scheme, colluded
to drive down the prices of Hanover securities, and coerced Hanover into selling Hanover
securities to them at below-market prices. The Fiero Respondents disseminated inaccurate
information regarding the Hanover securities into the marketplace and misled the market as to
the true price for and level of interest in the Hanover securities for the purpose of driving down
the prices of the Hanover securities.”” See GFL Advantage Fund, Ltd. v. Colkitt, 272 F.3d 189
(3d Cir. 2001) (the injection of inaccurate information into the marketplace or the creation of a
false impression of supply and demand for a security for the purpose of artificially depressing or
inflating the price of the security is deceptive and manipulative conduct).*

o The Fiero Respondents' misconduct — short selling securities that were not borrowable or

deliverable, participating in a bear raid, and engaging in coercive activity — all occurred in
connection with purchases and sales of the Hanover securities, thus establishing a required
element of proof for a Section 10(b) and Rule 10b-5 violation. Ernst & Ernst v. Hochfelder, 425
U.S. 185 (1976).

30 The Fiero Respondents contend that Hanover was, itself, engaged in a fraudulent scheme

to manipulate the price of Hanover securities upward and that their conduct was designed to
bring the prices of the Hanover securities back to where they should be. The Fiero Respondents
cite no legal support for their position that Hanover's purported manipulation of the Hanover
securities should serve as a defense to them. Furthermore, even if true, Hanover's actions do not
excuse the Fiero Respondents' misconduct. A fraudulent scheme is manipulative even if "the
goal is to get the stock to a price more reflective of its 'true worth." U.S. v. Hall, 48 F. Supp. 2d
386, 387 (S.D. N.Y. 1999). Here, the Fiero Respondents acted in concert with others to
supersede the free forces of supply and demand and create the impression of massive selling in
the Hanover securities markets when, in fact, the securities were not borrowable and the sellers
could not deliver.

Our finding of market manipulation in this case is not based on our conclusion that the
Fiero Respondents sold short because they believed that the market for Hanover securities was
artificially overpriced. Rather, we find manipulation because the Fiero Respondents knew that
neither they nor the other short sellers could borrow the Hanover securities for delivery, but they
nonetheless sold the Hanover securities short for the purpose of artificially deflating the prices of
those securities. The Fiero Respondents' short sales were not specifically intended to correct a
market artificially inflated by Hanover's manipulation. They were part of a concerted effort to
manipulate the market downward through a short-selling scheme. In any event, a manipulation
by Hanover does not excuse the Fiero Respondents' misconduct.
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a. The Fiero Respondents Manipulated The Hanover Securities
Market During The First Stage Of The Bear Raid (January 19
through 26, 1995)

The Fiero Respondents do not dispute that on January 25 and 26, 1995, Fiero Brothers
executed a block purchase of Hanover securities from Hanover at deeply discounted prices. The
Fiero Respondents contend that, at the time, Fiero was unaware of the short-selling pressure on
Hanover and of the negotiations between Gurian and Hanover to end the short selling. We find
that the evidence belies Fiero's contention and in fact demonstrates that the Fiero Respondents
were intimately involved in every stage of the misconduct, which included a manipulative short-
selling campaign designed to drive down the prices of the Hanover securities and exert pressure
on Hanover.

Even before the bear raid began, the Fiero Respondents were aware of the activities of the
other participants in the bear raid. Starting on January 11, the DiPrimo account and Falcon
began exerting pressure on Hanover with short sales of the Hanover securities. The DiPrimo
account sold short primarily to Mitchum Jones. Although the Fiero Respondents did not
commence Fiero Brothers' short-selling campaign at that time, Fiero was in constant contact with
his friend Hoffman, the trader at Mitchum Jones, Falcon, and Gurian. Soon thereafter, Fiero
Brothers registered as a market maker in the Hanover securities, and the Fiero Respondents
commenced their own wave of short selling. Between January 19 and 26, 1995, the first stage of
the bear raid, Fiero Brothers, Falcon, and the DiPrimo account established sizeable short
positions in the Hanover securities.”'

Fiero's testimony about his supposedly serendipitous short selling and discounted
purchasing of Hanover securities supports our finding that the Fiero Respondents were involved
in a market manipulation. At the Hearing Panel hearing, Fiero testified that he was not aware of
or acting in concert with the other short sellers. He claimed that he became a market maker in
the Hanover securities after receiving a call from Moran and that he began selling Hanover
securities short because he believed that the Hanover securities were overpriced. Fiero's
contentions are contradicted by significant evidence, including his own prior testimony.

At NASD investigative interviews held soon after the events at issue, Fiero could offer no
explanation as to why he became a market maker in the Hanover securities or why he began
selling the securities short. Indeed, at interviews in May 1995 and later in 1996, Fiero

31 By January 25, 1995, Fiero Brothers had amassed a short position in the Hanover

securities of 105,000 shares, warrants, or units valued at approximately $1.2 million. By January
25, Falcon and the DiPrimo account both had established large short positions in the same
Hanover securities that Fiero Brothers had sold short. Falcon held a short position valued at
approximately $2.9 million, and the DiPrimo account held a short position valued at
approximately $1.8 million. At the same time, other friends and associates of Gurian also had
established short positions in many of the Hanover securities.
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maintained that he was able to recall little about any one of the Hanover securities, although
before the Hearing Panel he claimed to have maintained due diligence files on each of the
securities. Furthermore, Fiero claimed in post-hearing submissions that he favored long
positions in Hanover securities and, between January 19 and 26, Fiero Brothers held or shared
the high bid in many Hanover securities. Yet, Fiero testified before the Hearing Panel that when
Fiero Brothers first started making markets in the Hanover securities, he believed they were
overpriced. Fiero's two purported views are inconsistent, since it would be contradictory for
Fiero to favor long positions or for Fiero Brothers to hold the high bid in a security that Fiero
believed to be overpriced.*

Also telling of the Fiero Respondents' knowledge of and involvement in the pattern of
short selling are the communications that occurred between Falcon, Fiero, and Gurian during the
first stage of the bear raid. For example, Falcon and Fiero exchanged 25 telephone calls on
January 20. Gurian and Fiero exchanged seven telephone calls over the weekend of January 21
through 22. Falcon and Fiero exchanged 39 telephone calls on Monday, January 23, 31
telephone calls on Tuesday, January 24, and 25 telephone calls on January 25. Gurian and Fiero
also exchanged six telephone calls during the evening of January 23.** Given the volume and
pattern of telephone calls between the Fiero Respondents and other short sellers during the first
stage of the bear raid, we conclude that Fiero's testimony that he was wholly unaware of the
other short sellers' trading activity is false.

32 Other contradictions plague the Fiero Respondents' assertions. The Fiero Respondents

contended below that, at times, Fiero Brothers held intra-day long positions in the Hanover
securities. The few intra-day long positions that Fiero Brothers did hold, however, were held for
very short periods of time. For example, Fiero Brothers held a 17,000-unit long position in
PANXU on January 18 for one minute before selling the units to Mitchum Jones. Fiero Brothers
also held a 7,500-unit long position in PANXU on January 19 for one minute before again
selling the units to Mitchum Jones. Fiero Brothers never held a long position in any of the
Hanover securities at the end of the day, and it, in fact, steadily increased its end-of-day short
positions in Hanover securities throughout the period from January 19 through 26, 1995.

33 Indeed, as intense short selling occurred on the days immediately prior to January 26,
Gurian, Falcon, Fiero, and Carlson communicated often. On Saturday, January 21, 1995, Gurian
called Fiero at home, and Carlson called Gurian twice. On Sunday, January 22, Gurian and Fiero
exchanged six phone calls before midnight and two phone calls after midnight. On Monday,
January 23, Falcon and Fiero exchanged 39 phone calls, Carlson and Falcon exchanged 12 phone
calls, and Carlson and Fiero exchanged six phone calls. In the evening on January 23, Fiero
exchanged six calls with Gurian, and called Hoffman at his home three times. On January 24,
Falcon and Fiero exchanged 31 telephone calls. Carlson had nine calls with Falcon, nine with
Fiero, and four with Gurian. On January 25, Falcon and Fiero called each other 29 times.
Carlson called Falcon 12 times, Fiero five times, and Gurian once.
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We also find indicative of the Fiero Respondents' involvement in a manipulation of the
Hanover securities the Fiero Respondents' January 26 and 27, 1995 block purchase of 974,000
Hanover securities from Hanover. Fiero claims to have had no knowledge of the deal that
Gurian negotiated with Hanover. Significant evidence proves the contrary.

Numerous telephone calls from Fiero to Gurian and Glen Vittor and a late-night call to
Moran contradict Fiero's claim of ignorance. On the evening of January 25, the night that Gurian
and Hanover reached an agreement to stop the short selling, Fiero called Glen Vittor (president
of Sovereign and Falcon and a close associate of Gurian) at home at 9:13 p.m. and called Gurian
at 9:15 p.m. Falcon called Fiero at 9:23 p.m.; Fiero called Gurian at 9:25 p.m.; Fiero called Glen
Vittor at 9:44 p.m.; and Fiero called Gurian at 9:51 p.m. After all of these calls, Fiero called
Moran at 11:10 p.m., and, according to Fiero, attempted to persuade Moran and Hanover to
execute the block sale of Hanover securities through Fiero Brothers rather than through Carlson
(Aspen), a man with whom Fiero also communicated on January 25 and 26. We find incredible
Fiero's argument that he did not know (before he spoke with Moran at 11:10 p.m.) of Hanover's
agreement to sell a block of Hanover securities at a deep discount, in light of the numerous calls
between Fiero, Glen Vittor, Gurian, and Falcon on the very day that Gurian and Hanover had

reached their agreement and the fact that Fiero knew to contact Moran regarding the impending
block sale.

Our finding that the Fiero Respondents manipulated the Hanover securities market is
further supported by Fiero Brothers' ability to execute a block purchase from Hanover without
negotiating prices or amounts and its ability easily and quickly to find fellow short sellers and
subsequent purchasers of the Hanover securities block. Fiero contended that, the day after
talking with Moran (January 26), he began calling around for indications of interest and that he
was able to find Falcon, the DiPrimo account, Falcon limited partner Tally, Mitchum Jones, and
Gurian's friend AK to purchase portions of the block of Hanover securities.*® Fiero would have
us believe that he decided to contact these potential purchasers, without knowing about their
short positions, even though none of them (except Mitchum Jones) was registered as a market
maker in the Hanover securities. We do not find Fiero's claims credible, and we reject them. In
addition, Fiero's claim to have had no knowledge about the short sellers or the negotiated deal is
further contradicted by the fact that, when Fiero contacted Hanover to broker the block purchase,
he sought to purchase the exact amounts at the exact prices that Gurian had negotiated with

3 Falcon purchased 372,000 securities for $4.85 million; the Roddy DiPrimo account (that

Fiero's friend Iacono traded) purchased 245,000 securities for $3.26 million; Falcon limited
partner Tally purchased 25,000 securities for $125,780; Mitchum Jones purchased 24,300
securities for $293,150; and Gurian's friend AK purchased 32,500 securities for $532,500. After
Fiero Brothers covered its own $2 million short positions and sold the remainder of the block
purchase, Fiero Brothers, Falcon, and the DiPrimo account were essentially flat.
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Hanover.*® Fiero and Hanover did not even discuss prices or amounts. Fiero Brothers' block
purchase of Hanover securities from Hanover occurred at a discount of approximately $866,500
below the inside bid. Fiero's testimony that he "just picked the prices" that he would pay and
that Hanover simply agreed to Fiero's proposed prices and to a discount of this magnitude is not
credible.

The Fiero Respondents' willingness to commit more than the Firm's capital to the block
purchase is another persuasive factor that supports our finding that the Fiero Respondents were
aware of and involved in the manipulative scheme. The Fiero Respondents committed $12.1
million dollars to purchasing Hanover securities, supposedly without knowing who would be
willing to purchase the remainder of the block from Fiero Brothers. At the time that Fiero
Brothers committed $12.1 million to the purchase, the Firm was worth between $8 million and
$9 million, and Fiero Brothers' short position was only $2 million. We cannot believe that Fiero
would have been willing to commit more than the Firm's capital to such a purchase if he was not
participating in the manipulation.

Fiero's involvement also is supported by the fact that, immediately after consummating
the block purchase from Hanover, Fiero Brothers and Mitchum Jones withdrew as market
makers, as Gurian and Hanover had agreed would occur.”® Fiero testified that he withdrew Fiero
Brothers from market making in the Hanover securities because he was afraid and felt that his

3 Moran testified that, when Fiero contacted him on January 25 to discuss the block

purchase of Hanover securities from Hanover, Fiero knew all of the details of the planned
purchase. The Hearing Panel credited Moran's testimony in this regard, and we affirm the
Hearing Panel's determination. The SEC consistently has held that the credibility determinations
of the initial fact-finder are entitled to considerable weight and deference particularly where, as
here, the Hearing Panel has had the opportunity to observe the individual's demeanor. See Jon R.
Butzen, 52 S.E.C. 512, 514 (1995); Jonathan Garrett Ornstein, 51 S.E.C. 135, 137 (1992).
Moreover, Moran's testimony is consistent with Catoggio's testimony (which the Hearing Panel
also credited on this point) and the telephone records.

36 Moran testified that Fiero told him during their telephone conversation on the evening of

January 25 that once Fiero consummated the block purchase, the short selling would cease and
Fiero Brothers and Mitchum Jones would withdraw their market maker registrations. After
Fiero's January 25 telephone conversation with Moran, Fiero called Hoffman, Mitchum Jones'
trader. The Hearing Panel noted that, like Catoggio, Moran was not entirely credible, given his
past misconduct. The Hearing Panel, however, did credit portions of Moran's testimony. "The
credibility determinations of an initial fact-finder are entitled to considerable weight and
deference, since they are based on hearing the witnesses' testimony and observing their
demeanor." Ashvin R. Shah, 52 S.E.C. 1100, 1103, n. 12 (1996). Only where the record
contains "substantial evidence" to the contrary, which this record does not, should we reject such
determinations. Helene R. Schwartz, 51 S.E.C. 1207, 1208, n.5 (1994).
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life could be in danger if Fiero Brothers continued as a market maker.”” When Fiero Brothers
withdrew from making markets in the Hanover securities at approximately 8:00 a.m. on January
27, however, he withdrew only from the six securities that Fiero Brothers already had purchased
from Hanover at a deep discount the day before. He continued as a market maker in APROU. In
fact, nearly two hours after Fiero Brothers withdrew as a market maker in six Hanover securities,
although Fiero purportedly feared Ageloff, Fiero Brothers purchased 90,000 APROU from
Hanover at a price well below the inside bid. Fiero Brothers then sold approximately 60,000
APROU to Falcon, the DiPrimo account, and Mitchum Jones at a sizeable profit. Only then did
Fiero Brothers withdraw from market making in APROU. Notwithstanding Fiero's alleged
"fear," he also purchased 34,000 ATOYZ from Hanover at approximately 10:00 a.m. on January
27 and later sold the warrants to Falcon to cover Tally's short position. If indeed Fiero Brothers
withdrew from market making because Fiero feared Ageloft, it stands to reason that the Firm
would have withdrawn from making markets in all of the Hanover securities, not just six, and
that Fiero Brothers would not have executed yet another purchase from Hanover at a significant
discount and resold it at a sizeable profit. We conclude that the only explanation for this conduct
is that the Fiero Respondents were involved in a market manipulation.

Fiero's inconsistent statements regarding the Dorfman broadcast also suggest that his
descriptions of the Fiero Respondents' conduct are false. During the first stage of the bear raid,
the Dorfman broadcast dramatically affected the market for the Hanover securities. During
investigative testimony in May 1995, just four months after the events at issue, Fiero asserted
that he could not recall any specifics about the Dorfman broadcast. At the Hearing Panel
hearing, however, his recollection regarding this issue, like many other issues, had improved
dramatically. He recalled more specifics about the broadcast and remembered that it had
resulted in "chaos" for the market for Hanover securities. Fiero also states that he had no
advance knowledge of the broadcast (other than rumors that he may have heard). Fiero's
credibility is again undermined by our evaluation of the telephone records. Immediately before,
during, and after the Dorfman broadcast, Fiero was in constant contact with other short sellers,
such as Gurian, Falcon, and Carlson,”® the person responsible for providing Dorfman with

37 Fiero testified that on the morning of January 26, he had a conversation with Ageloff, an

executive at Hanover, in which Ageloff became verbally abusive. Fiero stated that, after his
interchange with Ageloff, he had decided not to execute the block purchase out of fear, but that
Moran later convinced him to do it. Fiero testified that, after the January 26 block purchase,
Moran told him that Ageloff was angry that the Fiero Respondents had profited so well on the
deal. Fiero stated that he knew Ageloff to be volatile, and on January 27, Fiero began receiving
anonymous, threatening calls. Fiero stated that, as a result, he decided to withdraw as a market
maker on January 27.
3% Just after midnight on January 19 (early in the morning of January 20, the day of the
Dorman telecast), Falcon called Carlson's home. At 9:16 a.m. (in Idaho, where Carlson resided —
11:16 a.m. eastern time) on January 20, Carlson called Falcon. At 9:24 a.m. (11:24 eastern
time), Carlson called Dorfman and immediately thereafter (11:27 eastern time) called Falcon. At
[Footnote continued on the next page]
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negative information regarding the Hanover securities.”> The timing and frequency of these calls
cast doubt on Fiero's credibility.

Finally, central to the Fiero Respondents' participation in the manipulation of the market
for Hanover securities was the Fiero Respondents' violation of NASD's affirmative determination
requirements, which we discuss in greater detail later in this decision. By violating the
affirmative determination requirements, the Fiero Respondents sold short securities that they
knew could not be borrowed for delivery. As a result, the Fiero Respondents misled other
market participants as to the true volume of Hanover securities being sold and the actual level of
market interest in the securities.

In sum, the Fiero Respondents' concerted actions during the first stage of the bear raid,
January 19 through 26, 1995, resulted in the dissemination of inaccurate information into the
marketplace for Hanover securities regarding the actual volume of securities sold, the true
amount of market activity, and the current market price for the securities.

[cont'd]

11:35 (eastern time), Carlson called Fiero. Carlson called Dorfman again at 9:39 a.m. and 9:40
a.m. (11:39 and 11:40 eastern time) and called Falcon six times between 9:47 a.m. (11:47 eastern
time) and 10:09 a.m. (12:09 eastern time). Carlson called Dorfman at 10:11 a.m. (12:11 eastern
time), Falcon at 10:19 a.m. (12:19 eastern time), and Fiero at 10:23 a.m. (12:23 eastern time —
just 13 minutes before the Dorfman report aired at 12:36 p.m. eastern time). At 10:30 a.m.
(12:30 eastern time) Carlson called Dorfman, and at 10:31 a.m. (12:31 eastern time), he called
Falcon again. On January 20, Falcon called Fiero 10 times between 9:29 a.m. and 12:29 p.m.
Carlson, Falcon, and Fiero maintained frequent telephone contact for the remainder of the day
after the Dorfman telecast on January 20. In total, on January 20, Carlson and Falcon exchanged
31 telephone calls, Falcon and Fiero exchanged 29 telephone calls, and Carlson called Fiero
eight times.

39 Fiero professed not to have liked Carlson and that there was animosity between them.
Fiero, however, had significant contact with Carlson, whose firm (Aspen) held a sizeable short
position in Hanover securities, in January 1995. In addition to the calls listed above, in early
1995 Fiero called Carlson's home in Idaho eight times on January 5 and also called on January 9,
11, 13, 16, and 17. There were six calls between the two on January 23, nine on January 24, five
on January 25, and 15 on January 26, the day of Fiero Brothers' block purchase from Hanover,
the block purchase that, according to Fiero, he took away from Carlson. Fiero also visited
Carlson and spent time at his mountain cabin.



225

b. The Fiero Respondents Manipulated The Hanover Securities
Market During The Second Stage Of The Bear Raid (January 27
through February 24, 1995)

The Fiero Respondents and other bear raid participants resumed their aggressive,
manipulative short-selling campaign with even greater intensity after Fiero Brothers executed the
block purchase and subsequent sales that left the short sellers nearly flat. The Fiero Respondents
and the other participants re-established significant short positions in the Hanover securities
(which they knew that they could not borrow for delivery) during the second phase of the bear
raid, from January 27 through February 24, in an effort further to drive down the price of the
Hanover securities. The result of part two of the bear raid was that Hanover closed its doors for
good.

The Fiero Respondents increased Fiero Brothers' short position value in the Hanover
securities from ($54,356) on January 27 to ($119,756) as of January 30, ($486,400) as of
February 3, ($1,027,041) as of February 8, and ($2,002,103) as of February 15. As of February
23, Fiero Brothers held a short position of 272,500 units, warrants, or shares in eight Hanover
securities, valued at $3,233,945.

During the same period, Falcon built an extensive short position in the Hanover
securities. By February 23, Falcon had amassed a short position of 733,007 units, warrants, or
shares in nine Hanover securities, valued at $7,634,643.40 Glen Vittor's other firm, Sovereign,
also held a short position of 23,000 Hanover securities valued at $226,000 as of late February.

Like the Fiero Respondents, the DiPrimo account also resumed its aggressive short
selling campaign on January 30, the first trading day after Fiero Brothers' block purchase. By
February 23, the DiPrimo account had amassed a short position of 96,325 Hanover securities
valued at $1,603,481."!

Similarly, Carlson's firm (Aspen) increased its short position in Hanover securities by
February 23 to 76,900 units, warrants, or shares in six Hanover securities valued at
approximately $1,246,000. Other entities in the circle of Gurian's friends and business associates
also continued the war on Hanover securities by executing more short sales. Rocena, a
Bahamian limited partner of Falcon (which shared a post office box with the DiPrimo account)
sold 45,000 PANXU short through Sovereign on February 13 for $770,625. Rocena sold another
55,000 PANXU short on February 24. Gurian's friend, AK, who previously had sold Hanover
securities short through the Canadian firm Midland Walwyn, opened a new account at another

40 On February 24, Falcon again increased its short position in Hanover securities by more

than 439,000 units, warrants, or shares.
4l On February 24, the DiPrimo account also increased its short position in Hanover
securities by more than 75,000 units, warrants, or shares.
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broker-dealer on February 14, 1995 and immediately began heavy short selling of Hanover
securities throughout the month of February. Falcon limited partner Tally, another Bahamian
limited partner of Falcon (which also shared the same post office box), also sold 75,000 PANXU
short on February 24. Gurian's friend, VM, sold short 48,000 PANXU for $820,000 in late
February. Other individuals and entities with a connection to Gurian or the Bahamian entities
also followed a similar short-selling pattern during part two of the bear raid.

As with the first stage of the bear raid, Fiero professed no knowledge of the identity or
existence of the other short sellers. Yet, during the second stage of the bear raid, Fiero
maintained constant telephone contact with Gurian, Falcon and, to a lesser extent, Carlson,
Hoffman, and Glen Vittor. For instance, on January 31, the Fiero Respondents and Falcon or
Gurian had 10 telephone calls. On February 7, the Fiero Respondents and Falcon or Gurian had
15 telephone calls. They had 22 telephone calls on February 8, 16 telephone calls on February
10, and 24 telephone calls on February 13. They had seven telephone calls on February 7, the
day that Hanover closed its doors. We find Fiero, Falcon, and Gurian's patterns of
communication, taken in consideration with the other facts in this case, to be evidence of the
Fiero Respondents' involvement in a manipulation of the market for Hanover securities.

We are also persuaded of the Fiero Respondents' involvement by the inconsistencies in
Fiero's memory. During deposition testimony just one year after Fiero Brothers' massive short-
selling effort, in March 1996, Fiero contended that he had no idea why he had established such
extensive short positions in the Hanover securities, and he claimed to recall little or nothing
about any of the issuers. Fiero recalled the Dorfman broadcast, but could recall no other
negative information about PANXU during the last half of January, February, and March 1995.
Similarly, he could recall no negative developments regarding the other Hanover securities that
he sold short during the second half of the bear raid. For the majority of the Hanover securities,
Fiero could not recall the issuers' businesses, what products they sold, new developments for the
issuers, plant or headquarter locations, or the identity of their chief executive officers, presidents,
or board members. Before the Hearing Panel, however, Fiero's recollection regarding the
specifics of the Hanover securities had improved dramatically.

We also find telling other inconsistent statements from Fiero. At the Hearing Panel
hearing, Fiero recalled that, after Fiero Brothers withdrew on January 26 and 27 as a market
maker in the Hanover securities, purportedly because Fiero feared Ageloff and Hanover, the
Firm started selling short again because Fiero did not think that Hanover could identify the short
sellers. Fiero also testified that on February 13, he received threatening visits from Ageloff and
other men who represented Hanover. Fiero testified that Ageloff sought to stop the short selling
and that Fiero was so intimidated by the visit that he contacted the police and the Justice
Department. Yet, after the threatening visit on February 13, Fiero Brothers continued its short
selling attack on Hanover. In a four-minute period on February 13 alone, Fiero Brothers sold
short a total of 66,000 shares, warrants, or units of Hanover securities for $746,500. During the
days after the February 13 visit, Fiero Brothers continued at a fast pace to sell Hanover securities
short. Between February 13 and 23 (the days between Ageloff's threatening visit and Hanover's
going out of business), Fiero Brothers executed 24 additional short sales valued at approximately
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$1,800,000.** Fiero's testimony that he felt threatened and intimidated by Hanover is less
credible when considered in light of Fiero Brothers' significant short-selling efforts.

Furthermore, notwithstanding Fiero's professed fear of Hanover, Fiero Brothers re-registered as a
market maker in Hanover securities on February 24.

Finally, as with the first stage of the bear raid, central to the Fiero Respondents'
participation in the manipulation of the market for Hanover securities was the Fiero Respondents'
violation of NASD's affirmative determination requirements, which we discuss in greater detail
later in this decision. By violating the affirmative determination requirements, the Fiero
Respondents sold Hanover securities short without knowing whether they would be able to
deliver those securities, thereby misleading other market participants as to the true volume of
Hanover securities being transferred or sold and the actual market interest in the securities.

In sum, the Fiero Respondents' activities during the second stage of the bear raid, January
27 through February 24, 1995, resulted in the dissemination of inaccurate information into the
marketplace for Hanover securities. The Fiero Respondents' concerted manipulative conduct
misled the market into believing that holders of the Hanover securities or entities with access to
the securities were selling when, in fact, the short sellers had created artificial market activity.

* * * * *

"[T]nvestors and prospective investors ... are ... entitled to assume that the prices that
they pay and receive are determined by the unimpeded interaction of real supply and real
demand so that those prices are the collective marketplace judgments that they purport to be."
Edward J. Mawod & Co., 46 S.E.C. 865, 871-72 (1977), aff'd, 591 F.2d 588 (10th Cir. 1979).
Frauds, like the fraud perpetrated by the Fiero Respondents, that mislead the general public as to
the market value for a security affect the integrity of the securities markets as a whole and violate
Rule 10b-5. See U.S. v. Russo, 74 F.3d 1383, 1390 (2d Cir. 1996) (the purpose of Section 10(b)
and Rule 10b-5 is to prevent fraud, whether it is a standard type of fraud or a novel type that
presents a "unique form of deception"). In sum, the Fiero Respondents participated in a market

42 In PANXU, between February 15 and 23, Fiero Brothers executed 13 short sales totaling

59,275 units for $1,016,063. In EVRM, between February 16 and 23, Fiero Brothers executed
four short sales totaling 34,000 shares for $340,000. In PLCO, between February 16 and 23,
Fiero Brothers executed four short sales totaling 22,800 shares for $302,124. In PMNR, on
February 21 and 23, Fiero Brothers executed two short sales totaling 9,500 shares for $98,562.
In ATOY, Fiero Brothers executed one short sale on February 21 of 6,500 shares for $55,250.
43 Fiero Brothers' status as a market maker in Hanover securities did not affect the Fiero
Respondents' short-selling scheme. Between January 27, when Fiero Brothers completed its
withdrawal as a market maker from all of the Hanover securities, and February 24, when Fiero
Brothers re-entered as a market maker in Hanover securities, Fiero Brothers executed 55 short
sales of 309,775 shares, warrants, or units in Hanover securities.
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manipulation that resulted in the insertion into the market of inaccurate information regarding the
Hanover securities and a deflation in the value and price of those securities.

2. The Fiero Respondents Acted With Scienter

Proof of scienter is required to establish a violation of Section 10(b), Rule 10b-5, and
Rule 2120. Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976); Kevin Eric Shaughnessy, 53
S.E.C. 692 (1998). Proof of scienter is not required to find a violation of Rule 2110. Wall Street
West Inc., 47 S.E.C. 677 (1981); Philip S. Sirianni, 47 S.E.C. 355 (1980).

We find that the Fiero Respondents intended to manipulate the market for Hanover
securities. Scienter is "a mental state embracing intent to deceive, manipulate, or defraud."
Ernst & Ernst, at 193, n.12. "A knowledge of what one is doing and the consequences of his
actions suffices [to prove scienter]" SEC v. Falstaff Brewing Corporation, 629 F.2d 62, 77 (D.C.
Cir. 1980). Furthermore, evidence that the respondent acted with recklessness is sufficient to
establish scienter. Meyer Blinder, 50 S.E.C. 1215, 1229-30 (1992).** Recklessness has been
defined as "an extreme departure from the standards of ordinary care . . . which presents a danger
of misleading buyers or sellers that is either known to the defendant or is so obvious that the
actor must have been aware of it."*> Hollinger v. Titan Capital Corp., 914 F.2d 1564, 1569 (9th
Cir. 1990), cert. denied, 499 U.S. 976 (1991) [quoting Sunstrand Corp. v. Sun Chemical Corp.,
553 F.2d 1033, 1045 (7th Cir.), cert. denied, 434 U.S. 875 (1977)]. Thus, scienter is established
in this case if the evidence shows that the Fiero Respondents knew of the manipulation or the
market manipulation was so obvious to Fiero that he must have been aware of it.*°

4 The Supreme Court has expressly reserved the issue of whether "recklessness" is

sufficient to prove scienter under Rule 10b-5. See Ernst & Ernst, at 193 n.12; see also Aaron v.
SEC, 446 U.S. 680, 686 n. 5 (1980). Most Circuit Courts of Appeal, however, have held that
"recklessness" satisfies the Rule 10b-5 scienter requirements. See, e.g., Dirks v. SEC, 681 F.2d
824, 844-45 (D.C. Cir. 1982); see also Louis Loss & Joel Seligman, Securities Regulation, Vol.
VIII, ch.9, §B(6), at 3665-67 n.521 (3d ed. 1991) (11 circuits have held that a showing of
recklessness is sufficient to prove scienter).

3 The scienter requirement under Rule 2120 also may be satisfied by a showing of

intentional or reckless conduct. Kevin Eric Shaughnessy, at 696.

46 Scienter is often established by circumstantial evidence; direct evidence is not necessary.

Meyer Blinder, 50 S.E.C. 1215, 1229-30 (1992); see also Blech Sec. Lit., 961 F. Supp. 569, 582
(S.D.N.Y. 1997) (scienter can be inferred from circumstantial evidence). "Intent, like the other
elements of a manipulation charge, may be inferred from the facts and circumstances of a given
case because 'manipulators seldom publicize their intentions."' Jay Michael Fertman, 51 S.E.C.
943,949 (1994). Furthermore, even if Fiero was motivated in this case by a desire to make a
profit rather than by a specific desire to drive down the price of Hanover securities, Fiero's
knowing or reckless involvement in the manipulation results in the Fiero Respondents' liability
[Footnote continued on the next page]
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The evidence supports a finding of scienter. The Fiero Respondents maintained constant
telephone contact with the other short sellers both before and during both phases of the bear raid.
Although we do not know the substance of the telephone conversations, the timing, pattern, and
number of the Fiero Respondents' contacts with the other short sellers, many of which occurred
outside normal business hours, suggest that the Fiero Respondents knowingly participated in the
bear raid.

Fiero's inconsistent statements and, at times, his convenient inability to recall information
seemingly critical to Fiero Brothers' business interests also support our finding of scienter. The
Fiero Respondents made a market and executed numerous short sales in the Hanover securities.
Yet during testimony soon after the review period, Fiero asserted that he could recall nothing
about the specific securities in which the Firm made a market or why he had chosen to engage in
a massive short-selling effort. He also could not recall what, if any, strategy the Firm had
followed in choosing to make markets in these particular securities. Indeed, during NASD
investigative testimony that occurred during the year following the events at issue, Fiero could
not recall even the most basic information about the Hanover securities and Fiero Brothers'
strategy in these securities. Yet, years later at the Hearing Panel hearing, Fiero recalled specific
facts and details about which he previously had claimed ignorance. Fiero's selective memory
supports our scienter finding. See Jay Michael Fertman, 51 S.E.C. 943 (1994) (respondent's lack
of candor and asserted inability to recall even the most basic information about events at issue
lends support to finding of scienter).

We find Fiero's contention that he knew nothing about the details that Gurian negotiated
with Hanover to be false, and we conclude that Fiero knew significant details about Gurian's
negotiated deal with Hanover. Fiero contacted Moran the night before the deal, after extensive
telephone contact with Gurian and Falcon, and told Moran that he knew of the impending block
purchase from Hanover. When Fiero approached Hanover, his level of knowledge was
astonishing. He knew which securities to purchase, how much to purchase, and, most
impressively, the level of discount that Hanover was willing to give. Although Fiero claimed not
to know who the short sellers were or what amounts they had sold short, he managed to purchase
the number of Hanover securities from Hanover to cover his own short positions and most of the
short positions of the other short sellers, leaving Fiero Brothers and the other short sellers
essentially flat in the Hanover securities. Fiero also knew exactly which firms to approach to
solicit purchases of the Hanover securities from Fiero Brothers. Fiero committed millions of
dollars more than Fiero Brothers had in capital to a block purchase of Hanover securities
(securities that Fiero claims to have believed overpriced and possibly manipulated by Hanover),
yet Fiero claims that the Firm's subsequent resales were not planned and that he had no prior

[cont'd]

under Rule 10b-5. See SEC v. U.S. Environmental, Inc., 155 F.3d 107, 112 (2d Cir. 1998) (if the
respondent knowingly effected manipulative buy and sell orders, his personal motivation for
manipulating the market is irrelevant to a finding of scienter).
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knowledge of the identity of the short sellers. We find Fiero's explanations to be totally lacking
in credibility. We conclude that the Fiero Respondents knew about Gurian's negotiated deal and
that the Fiero Respondents therefore acted knowingly.

Our finding that the Fiero Respondents acted with scienter is also buttressed by Fiero
Brothers' and Mitchum Jones' withdrawal as market makers immediately after Hanover's block
sale to Fiero Brothers. Fiero claims that Fiero Brothers withdrew as a market maker because he
feared Hanover, yet he did not withdraw the Firm immediately from acting as a market maker in
all Hanover securities, and Fiero Brothers continued to execute short sales and make discount
purchases from Hanover even though Fiero supposedly feared the firm. Furthermore, Fiero
Brothers re-entered as a market maker in Hanover securities in February 1995. We conclude that
Fiero would not have executed an additional discounted purchase from Hanover, executed more
short sales, and re-registered as a market maker in Hanover securities one month later if he
indeed feared Hanover. Instead, we find that Fiero Brothers' withdrawal as a market maker
supports our finding that Fiero acted knowingly and intentionally because the withdrawal was
consistent with the agreement between Gurian and Hanover.

Our finding that the Fiero Respondents acted with scienter also is supported by the Fiero
Respondents' failure to close out the Firm's short positions in the Hanover securities when the
Firm was unable to deliver the securities. Even if, as Fiero contends, he had relied on Hard-to-
Borrow lists to determine the availability of the Hanover securities, an assertion that is not
supported by the record (as discussed more fully below), Fiero did not try to close out Fiero
Brothers' short positions in the Hanover securities when he determined that the Firm could not
borrow the securities. His failure in this regard is evidence that the Fiero Respondents sold the
Hanover securities short without ever intending to ensure that they could borrow the securities.
We find this to be further evidence that the Fiero Respondents acted with scienter.

In conclusion, we find that the evidence, including Fiero's own contradictory statements,
overwhelmingly supports a finding that the Fiero Respondents acted with intent or, at a
minimum, recklessly. Fiero's contentions to the contrary are belied by significant evidence that
shows the Fiero Respondents' knowledge of and participation in the manipulation of Hanover
securities.

B. Affirmative Determination Violations

The Fiero Respondents violated the affirmative determination requirements contained in
NASD's Rule 3370. Rule 3370(b)(2)(B) provides:

No member shall effect a "short" sale for its own account in any
security unless the member ... makes an affirmative determination
that the member can borrow the securities or otherwise provide for
delivery of the securities by the settlement date.
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The affirmative determination requirements prevent short selling by those who do not have, and
have no intention of delivering, the stock they are selling. The Fiero Respondents contend that
they were exempt from this requirement during the first stage of the alleged bear raid, from
January 20 through 26, 1995, when Fiero Brothers was a market maker in the Hanover securities,
and that they complied with it during the second stage of the alleged bear raid, from January 27
through February 24, 1995, when Fiero Brothers was not a market maker. For the reasons that
follow, we reject these contentions.

1. The Fiero Respondents Violated NASD's Affirmative Determination
Requirements When Fiero Brothers Was Registered As A Market Maker

Fiero admitted that he did not make any affirmative determinations in connection with
Fiero Brothers' short sales of the Hanover securities during the period from January 20 through
January 26 (the first stage of the bear raid). The Fiero Respondents contend, however, that
because Fiero Brothers was registered as a market maker in the Hanover securities during this
period, they were exempt from the affirmative determination requirements, based on Rule
3370(b)(2)(B), which provides that the affirmative determination requirements will not apply to
bona fide market-making transactions by a member in securities in which it is registered as a
Nasdaq market maker. Enforcement contends that the market maker exemption was inapplicable
because Fiero Brothers' short sales were not bona fide market-making transactions. We agree
with Enforcement and affirm the Hearing Panel's finding of violation.

A review of the history of the market maker exemption demonstrates that NASD did not
intend the exemption to give market makers carte blanche to engage in speculative short selling
of securities that could not be borrowed for delivery. Rather, NASD intended the exemption to
provide market makers with freedom to effect short sales when required to provide market
liquidity. See Notice of Proposed Rule Change Relating to Prompt Receipt and Delivery of
Securities, Exchange Act Rel. No. 26746, 1989 SEC LEXIS 713 (April 20, 1989).

In response to recommendations contained in an NASD-issued report regarding short-
selling practices, NASD undertook several initiatives, one of which was to amend the Board of
Governors' Interpretation on Prompt Receipt and Delivery of Securities ("the Interpretation")
(predecessor to Rule 3370). See Order Approving Rule Change Relating to Close-Out
Requirements for Short Sales and an Interpretation on Prompt Receipt and Delivery of
Securities, Exchange Act Rel. No. 32632, 1993 SEC LEXIS 1775 (July 14, 1993). In 1989,
NASD proposed amending the Interpretation to impose an "affirmative determination"
requirement on member firms in order "to address unnecessary speculation in connection with
the short selling of broker-dealers' proprietary positions caused by the members' ability to go
short without securities to cover the short position." Exchange Act Rel. No. 26746, supra.

NASD included a market maker exemption in the proposed amendment. When the SEC
approved the amendment, the SEC advised that it "expect[ed] the NASD to monitor closely the
use of the exemption for bona fide market-making transactions ...." Order Approving Proposed
Rule Change Relating to the Prompt Receipt and Delivery of Securities, Exchange Act Rel. No.
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28186, 1990 SEC LEXIS 2713 (July 5, 1990). In 1993, the SEC revisited the market maker
exemption and explained that a bona fide short sale must be related to a firm's market making:

The Commission believes that for the qualifier "bona fide" to have
any substance, it must mean more than the fact that the transactions
in question are effected in a market-making account. At a bare
minimum, to qualify for the exception, a market maker's short
selling activity must be reasonably related to its market-making
activities. In addition, the Commission believes that a bona fide
market maker is a broker-dealer that deals on a [regular] basis with
other broker-dealers, actively buying and selling the subject
security as well as regularly and continuously placing quotations in
a quotation medium on both the bid and ask side of the market.

Exchange Act Rel. No. 32632, supra, at 15 (July 14, 1993).

In August 1994, NASD issued Notice to Members ("NTM") 94-68, SEC Approves Short
Sale Rule for the Nasdag Stock Market (Aug. 24, 1994), in which it advised the membership of
the adoption of a related rule, the Short Sale Rule for Nasdaq National Market Securities (now
Conduct Rule 3350).*” NTM 94-68 explained that, during the first year that the Short Sale Rule
was in effect, market makers that had maintained quotations for 20 consecutive business days
without interruption were exempt from the rule for short sales in that security, provided that all
exempted short sales were made in connection with bona fide market-making activity. In NTM
94-68, NASD also advised member firms that NASD's Board of Governors had issued an
interpretation to clarify the factors to consider when reviewing market-making activity that may
not be deemed to be bona fide market-making activity and therefore not exempt from the Short
Sale Rule. Although this interpretation applies expressly to the bona fide market maker
exemption provision in the Short Sale Rule, it also is instructive in connection with the bona fide
market maker exemption in Rule 3370, another rule designed to regulate short sales. Consistent
with the SEC's 1993 release, the interpretation (currently set forth as IM-3350) explains that:

bona fide market-making activity does not include activity that is
unrelated to market-making functions ... bona fide market making
would exclude activity that is related to speculative selling
strategies of the member or investment decisions of the firm and is
disproportionate to the usual market-making patterns or practices
of the member in that security. [NASD] does not anticipate that a
firm could properly take advantage of its market maker exemption
to effectuate such speculative or investment short selling decisions.

i As adopted in 1994, the Short Sale Rule prohibited member firms from effecting short

sales at or below the current inside bid whenever the bid was lower than the previous inside bid.
This requirement is also known as the "bid test."
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Disproportionate short selling in a market-making account to
effectuate such strategies will be viewed by [NASD] as
inappropriate activity that does not represent bona fide market
making.

Applying these standards, we find that the Fiero Respondents were not entitled to the
market maker exemption for Fiero Brothers' short sales of Hanover securities during the period
from January 20 through 26, 1995, even though Fiero Brothers was registered as a market maker.
Fiero Brothers' short sales during this period did not represent bona fide market-making
transactions, but rather, were designed to carry out Fiero's speculative trading strategies.

Our findings are based on several factors. First, Fiero Brothers had no history as a
market maker in the Hanover securities. Fiero Brothers did not register as a market maker in the
Hanover securities until January 19 and then maintained its market maker registration only until
January 26 or 27. Because Fiero Brothers made markets for just one week, the Firm had not
established any usual market-making patterns or practices as of January 20,*® the day of the
Dorfman broadcast, when Fiero Brothers began short selling significant amounts of Hanover
securities. Thus, Fiero Brothers had no history of market making in the Hanover securities on
which to establish its usual market-making practices in the Hanover securities.

Furthermore, our review of Fiero Brothers' trading indicates that the Fiero Respondents
were engaged in speculative trades, both while the Firm was a market maker and after. The
Fiero Respondents' apparent trading strategy of ending the day holding significant short positions
in Hanover securities was not confined to the period when Fiero Brothers was registered as a
market maker in Hanover securities. By the end of the day on January 20 (the first trading day
after Fiero Brothers had registered as a market maker), Fiero Brothers had established a short
position in the Hanover securities valued at nearly $577,000. By the end of the day on January
25, Fiero Brothers' last day as a market maker, it had increased the value of its aggregate short
position to approximately $1.2 million.* This "strategy" continued well after Fiero Brothers
withdrew as a market maker on January 26. Fiero Brothers withdrew as a market maker in the
Hanover securities on January 26 and 27, yet continued to establish significant day-end short
positions in the Hanover securities. Fiero Brothers' strategy of selling Hanover securities short
was demonstrably unrelated to its registration as a market maker.

* The Fiero Respondents argue that the Hearing Panel wrongly rejected evidence of the

Firm's market-making patterns in other securities in which it made markets. We do not agree.
NTM 94-68, supra, provides that bona fide market-making activity may include trading activity
that is not disproportionate to the market maker's usual market-making patterns or practices in
the security at issue.

49 The Fiero Respondents assert that the Firm sometimes ended days holding long positions

in the Hanover securities. The record indicates otherwise, particularly with respect to the days
during which the Firm was registered as a market maker in the Hanover securities.
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Additionally, Fiero initially denied that, in establishing such significant short positions as
a market maker, he was following a particular market-making strategy. During NASD
investigative testimony in May 1995, just four months after the events at issue, Fiero testified
that he did not have a strategy with respect to making a market in the Hanover securities and
selling them short. Indeed, Fiero could not even recall what had made him decide to become a
market maker in the first instance and subsequently sell the Hanover securities short.”’

In sum, we find that the Fiero Respondents, in effecting short sales in the Hanover
securities during the period when Fiero Brothers was registered as a market maker, were engaged
in speculation, not bona fide market-making transactions, and were not entitled to the market
maker exemption to Rule 3370.

2. The Fiero Respondents Violated NASD's Affirmative Determination
Requirements When Fiero Brothers Was Not Registered As A Market
Maker

The Fiero Respondents violated the affirmative determination requirements during the
second stage of the bear raid, from January 27 through February 24, 1995, when Hanover went
out of business and Fiero Brothers re-registered as a market maker in the Hanover securities.
During this period, Fiero Brothers was not registered as a market maker in the Hanover
securities, yet it engaged in an aggressive short-selling strategy that resulted in a short position in
the Hanover securities of more than $3.2 million as of February 23. The Fiero Respondents
contend that they met NASD's affirmative determination requirements by relying on "Hard-to-
Borrow" lists issued weekly by Fiero Brothers' clearing firm, Spear, Leeds & Kellogg ("Spear
Leeds"), that Fiero believed that Joseph Roberts & Co., Inc. ("Joseph Roberts"), a member firm

20 At the Hearing Panel hearing, which occurred in October 1999, more than four years after

the events at issue, Fiero claimed that Fiero Brothers sold short after January 20 because he was
"anticipating a second wave of selling" in the Hanover securities. In light of Fiero's inability to
recall his prediction of a wave of selling just months after the events at issue occurred, the
Hearing Panel found that the Firm's short sales were speculative in nature, that Fiero Brothers'
short sales were not bona fide market-making transactions, and that Fiero Brothers did not
qualify for the bona fide market maker exemption. Furthermore, after having had an opportunity
to observe Fiero as he testified at the hearing, the Hearing Panel concluded that Fiero's hearing
testimony was not credible. We affirm the Hearing Panel's determination to discredit Fiero's
testimony in this regard. As stated earlier, the SEC consistently has held that the credibility
determinations of the initial fact-finder are entitled to considerable weight and deference. See
Jon R. Butzen, 52 S.E.C. 512 (1995); Jonathan Garrett Ornstein, 51 S.E.C. 135 (1992).
Moreover, as discussed above, Fiero's testimony is inconsistent with other evidence in the
record, including his own prior testimony immediately following the events at issue and the
trading pattern that Fiero Brothers followed even when it was not registered as a market maker in
the Hanover securities.
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that had hired many of Hanover's registered representatives (and whose customers owned many
of the Hanover securities), would be able to lend the Hanover securities to Fiero Brothers, and
that the reliability of blanket assurances as a means of satisfying the affirmative determination
requirements was unclear at the time. We reject the Fiero Respondents' arguments.

We begin with an overview of the applicable standards at the time. In September 1994,
the SEC approved an amendment to the Interpretation (precursor to Rule 3370) requiring, for the
first time, that firms annotate affirmative determinations on trade tickets or other firm records.
Order Approving Proposed Rule Change Amending the Prompt Receipt and Delivery of
Securities Interpretation Relating to Short Sales, Exchange Act Rel. No. 34653, 1994 SEC
LEXIS 2859 (Sept. 12, 1994). In the release, the SEC noted that the affirmative determination
requirements apply to every transaction and a "blanket" or standing assurance that securities are
available for borrowing was not acceptable to satisfy the requirement. Id.

In November 1994, NASD announced approval of the amended interpretation in NTM
94-80, SEC Approves NASD Proposal Requiring Members to Annotate Their Affirmative
Determinations as to Stock Availability Made in Connection With Short Sales (Oct. 1994). In
NTM 94-80, NASD explained that it had adopted the annotation requirement in order "to
enhance member firm compliance with the affirmative determination requirements" and to
improve the effectiveness of NASD's ability to monitor member firms for compliance. NTM 94-
80 states that, through this rule change, NASD "made clear its longstanding policy that firms
cannot rely on daily fax sheets of 'borrowable stocks' to satisfy their affirmative determination
requirements [under Rule 3370]."

NASD originally scheduled the effective date for the annotation requirement for
November 30, 1994, but later postponed it to January 9, 1995. On January 6, 1995, however,
NASD issued a Special NTM, in which it authorized member firms to rely on "daily fax sheets
from their clearing firms as a basis for making their affirmative determinations made in
connection with short sales" until August 1, 1995 (emphasis added). On January 10, 1995, the
SEC confirmed the NASD's postponement of the effectiveness of the rule change. Effective
Date of an Amendment to the Prompt Receipt and Delivery of Securities Interpretation
Concerning Affirmative Determinations Made in Connection with Short Sales, Exchange Act
Rel. No. 35207, 1995 SEC LEXIS 46 (Jan. 10, 1995). In February 1995, NASD published a
"For Your Information" bulletin stating, "members may rely on daily fax sheets and other
'blanket' or standing assurances to satisfy the new annotation requirement until August 1, 1995"
(emphasis added). In our view, as of January 1995, the Fiero Respondents were entitled to rely
on daily sheets from the Firm's clearing firm or other assurances of availability, and they had to
document their compliance with NASD's affirmative determination requirements.

The Fiero Respondents did not comply with these requirements. First, we reject Fiero's
testimony that he relied on Spear Leeds' weekly Hard-to-Borrow lists. The record contains no
evidence of Fiero Brothers' contemporaneous records documenting such reliance and the Hearing
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Panel found Fiero's testimony on this point not credible.”’ Again, we defer to the Hearing
Panel's credibility determinations because "credibility determinations of the initial fact-finder are
entitled to considerable weight and deference, since they are based on hearing the witnesses'
testimony and observing their demeanor." Ashvin R. Shah, 52 S.E.C. 1100, 1103 (1996).
Furthermore, other persuasive evidence supports the Hearing Panel's credibility findings. Fiero
testified in NASD investigative testimony in September 1996, more than three years before his
hearing testimony, that he believed that he "might have reviewed [Spear Leeds' weekly Hard-to-
Borrow lists]," but that he did not know specifically what he had done. He further testified in
September 1996 that, given the time that had elapsed between the January 1995 trades and his
September 1996 testimony, he could not possibly recall what he did exactly, particularly since he
did not recall recording or documenting his affirmative determinations in any manner and since
he did not recall considering himself or the Firm to be under any obligation at the time to
document affirmative determination requirements.

Fiero's credibility is further undermined by the content of the very lists on which he
claims to have relied. Spear Leeds' weekly list for January 23, 1995 included MRJY among
securities that were generally unavailable for borrowing, yet the Fiero Respondents sold MRJY
short on January 27, after the Firm had withdrawn as a market maker. If, as Fiero contended, he
had consulted and relied upon Spear Leeds' list before every short sale, he would have seen
MRIJY listed, and he should not have sold the security short. Similarly, Spear Leeds' February 6,
1995 weekly list included APROU as a security that was generally unavailable for borrowing,
but Fiero made short sales of APROU on February 7 and 8. Spear Leeds also listed "warrants"
generally as unavailable for borrowing during the entire relevant period, yet the Fiero
Respondents sold warrants short. The Fiero Respondents sold ATOYZ short on February 8 and
13 and PLCOW short on February 24. Either Fiero did not consult the lists before making these
sales or he did consult the lists, but sold these securities short anyway. In either case, the
evidence lessens Fiero's credibility and contradicts his contention that he relied on Spear Leeds'
Hard-to-Borrow Lists.

In any event, even if the evidence had demonstrated that the Fiero Respondents did, in
fact, rely on Spear Leeds' Hard-to-Borrow lists (which we find it did not do), such reliance
would not have been reasonable and would not have been sufficient to comply with NASD's
affirmative determination requirements. Although NASD's interpretation of member firms'
affirmative determination requirements was evolving during the relevant period, the record
demonstrates that in January and February 1995, member firms were entitled to rely, at most, on
"daily fax sheets" or other forms of "'blanket' or other standing assurances." In our view, the
Fiero Respondents were entitled to rely only on daily positive assurances from Spear Leeds that
the Hanover securities would be available for borrowing by settlement date, not on implied
assurances of availability gleaned from a security's absence from Spear Leeds' weekly Hard-to-

! At the Hearing Panel hearing, Fiero testified that he recalled relying on lists that Spear

Leeds issued weekly or periodically in connection with every short sale of the Hanover securities
during the relevant period.
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Borrow list, which purported merely to list specific securities or, as in the case of warrants, types
of securities that were "generally 'unavailable' for loan." We do not find that it was reasonable
for the Fiero Respondents to have concluded from this list that Spear Leeds was giving an
"assurance" that any of the thousands of other Nasdaq, exchange, and over-the-counter securities
not on the list would be available for borrowing to cover short sales. Furthermore, the very first
page of each Spear Leeds list stated: "Please check with stock loan department about availability
of a security prior to making a commitment." Fiero did not check with Spear Leeds' stock loan
department prior to effecting short sales in the Hanover securities, and he did not comply with
NASD's affirmative determination requirements.

Fiero also claimed to have relied for the Firm's affirmative determinations on assurances
from the president of Joseph Roberts "that a lot of [the Hanover securities] were coming over" to
Joseph Roberts and would be available to fill Fiero Brothers' short sales. According to Fiero,
Roberts expected these Hanover securities to appear as long positions in the accounts of
customers of former Hanover representatives who Joseph Roberts subsequently hired.”> We do
not find that the Fiero Respondents' alleged reliance on assurances from Joseph Roberts satisfied
their affirmative determination obligations. First, like the Hearing Panel, we do not find credible
Fiero's hearing testimony that he relied on assurances from Joseph Roberts. Fiero admitted that
he had never mentioned Joseph Roberts' alleged assurances during his investigative testimony,
which occurred much closer in time to the events at issue, and the letter from Joseph Roberts that
Fiero offered to support his contention is dated months after the short sales in question.
Furthermore, if the Fiero Respondents had received and intended to rely on Joseph Roberts'
assurances, they were required at the time of the short sales to annotate, on the trade ticket or on
some other Firm record, the identity of the individual and firm who offered assurance. See
Exchange Act Rel. No. 34653, supra; Exchange Act Rel. No. 35207, supra; NASD Special NTM
(Jan. 6, 1995). Fiero admitted that he did not make any such annotations. Finally,
notwithstanding Fiero's failure to observe the annotation requirements, Joseph Roberts' vague
representation that "in January and February" it expected to receive the accounts of former
Hanover customers who it expected held long positions in the Hanover securities would not have
satisfied the requirement that, for each short sale, the Fiero Respondents affirmatively determine
that Fiero Brothers could borrow or otherwise provide for delivery of the securities by settlement
date.

In sum, the Fiero Respondents did not comply with NASD's affirmative determination
requirements during the period when the Firm was not registered as a market maker.

32 To support Fiero's testimony, the Fiero Respondents offered as evidence a May 11, 1995

letter from Joseph Roberts to Fiero, which confirmed that "in January and February of [1995],"
Joseph Roberts had represented to Fiero that it expected to have enough Hanover securities to fill
Fiero Brothers' short positions once customers of former Hanover representatives transferred
their accounts to Joseph Roberts. According to the letter, Joseph Roberts was unable to cover
Fiero Brothers' short positions because Adler Coleman's failure prevented the transfer of
customer accounts.
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We find that the Fiero Respondents violated Rules 2110 and 3370 in connection with
short sales of the Hanover securities during both the periods between January 20 and 26, 1995,
when Fiero Brothers was registered as a market maker, and between January 27 and February 23,
1995, when Fiero Brothers was not registered as a market maker.’

C. Procedural Arguments

The Fiero Respondents raise myriad procedural arguments and contend that NASD
treated them unfairly. Section 15A(h)(1) of the Exchange Act requires that NASD proceedings
be fair. Sundra Escott-Russell, Exchange Act Rel. No. 43363, 2000 SEC LEXIS 2053 (Sept. 27,
2000). We find that NASD afforded the Fiero Respondents procedural fairness, and we reject
the Fiero Respondents' arguments in this regard. In any event, our de novo review of the record
would correct any procedural unfairness by affording the Fiero Respondents a full and fair
opportunity on appeal to defend themselves. See Randolph K. Pace, 51 S.E.C. 361, 372 (1993).

1. Motion To Adduce Expert Testimony

The Fiero Respondents argue that the Hearing Panel erred in disallowing their request to
adduce expert testimony regarding the requirements of NASD's affirmative determination rule
and the elements of market manipulation. We disagree.

Procedural Rule 9263 states that a Hearing Officer shall receive relevant evidence and
may exclude all evidence that is irrelevant, immaterial, unduly repetitious, or unduly prejudicial.
The Rule grants the Hearing Officer broad discretion to accept or reject evidence. Since NASD
is a self-regulatory organization, Hearing Panel members often have industry experience, and the
Hearing Officer's discretion to accept or reject expert testimony is particularly broad. See Meyer
Blinder 50 S.E.C. 1215, 1222 (1992) (NASD hearing panels have sufficient knowledge and
expertise to render a businessman's judgment without the aid of expert testimony); Hamilton
Bohner, Inc., 50 S.E.C. 125 (1989) (NASD is an expert body whose businessman's judgment
may be brought to bear in reaching a decision). Adjudicators have "broad discretion in
determining whether to admit or exclude evidence, and 'this is particularly true in the case of
expert testimony.'"" Pagel, Inc. 48 S.E.C. 223, 230 (1985), aff'd sub nom. Pagel, Inc. v. SEC, 803
F.2d 942 (8th Cir. 1986). The Hearing Panel did not abuse its discretion or otherwise prejudice
the Fiero Respondents when it rejected the Fiero Respondents' proffer of expert testimony.

>3 In light of the Hearing Panel's other findings of violation, the Hearing Panel found it

unnecessary to reach any conclusion regarding the Fiero Respondents' short sales outside of the
period from January 20 through February 23. Given the Hearing Panel's determination not to
address short sales outside of this period, we too have confined our findings regarding the Fiero
Respondents' affirmative determination violations to January 20 through February 23, 1995.
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The expert testimony that the Fiero Respondents sought to admit involved legal
conclusions, which are not properly the subject of expert testimony. The Fiero Respondents
sought to offer expert testimony regarding the requirements during the period at issue for
compliance with NASD's affirmative determination rule. Specifically, their experts sought to
address the issues: (1) what is bona fide market-making activity, and (2) whether the Fiero
Respondents could rely on hard-to-borrow lists to satisfy affirmative determination requirements.
The Fiero Respondents also sought to offer expert testimony regarding the elements of proof
necessary to establish market manipulation.™ While, in certain instances, expert testimony
regarding accepted industry practice may be helpful to evaluate a respondent's conduct,
testimony like that offered here -- testimony that encompasses an ultimate legal conclusion based
upon the facts of a case -- is not admissible. See Marion Bass Securities Corp., 1998 SEC
LEXIS 2690 (Nov. 13, 1998) (Order Ruling on Motion to Exclude Expert Testimony). The
expert testimony that the Fiero Respondents sought to offer addressed the legal requirements of
NASD's affirmative determination rule and the legal elements of market manipulation, both of
which are legal standards and are not appropriate topics for expert testimony. See U.S. v.
Bilzerian, 926 F.2d 1285, 1294 (2d Cir. 1991), cert. denied, 502 U.S. 813 (1991) (although an
expert may opine on an issue of fact, he may not give testimony stating ultimate legal
conclusions). On these issues, the lawyers for the parties, not expert witnesses, had the task of
arguing to the Hearing Panel what the applicable legal standards were.

Furthermore, the NASD Hearing Panel, which included industry members, issued a
detailed decision that demonstrates that the Hearing Panel understood the issues and the state of
the law with respect to those issues.”

Thus, the Hearing Panel appropriately rejected the Fiero Respondents' request to adduce
expert testimony, and the Hearing Panel's ruling in this regard did not prejudice the Fiero
Respondents.

> The Fiero Respondents also listed in their motion to adduce expert testimony several

general topics on which they sought to offer expert testimony, such as short selling, market
making, small-cap securities, clearing firms, net capital, and block trading. We have considered
the Hearing Panel's exclusion of expert testimony with respect to these general areas and, given
that NASD is a self-regulatory organization with experienced Hearing Panel members, we do not
find that the Fiero Respondents were prejudiced by their inability to present expert testimony on
these general subjects.

>3 A careful review of the Hearing Panel decision demonstrates that the Hearing Panel
rejected the Fiero Respondents' defenses not because it did not understand the issues before it or
the applicable law, but because it did not believe that the evidence supported the Fiero
Respondents' defenses.
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2. Motions To Disqualify Hearing Panel Member And NAC Subcommittee
Member

The Fiero Respondents contend that they were prejudiced by the Hearing Officer's failure
to disqualify one member of the Hearing Panel and by the inclusion on the NAC Subcommittee
of an individual whose firm had executed trades in the Hanover securities during the period at
issue. We do not find that disqualification was necessary in either instance.

Both Procedural Rule 9234, which applies to Hearing Panels, and Procedural Rule 9332,
which applies to NAC Subcommittees, provide that a member of a Hearing Panel or a NAC
Subcommittee may be disqualified if a conflict of interest or bias exists or circumstances
otherwise exist where the fairness of the Hearing Panel or Subcommittee member may
reasonably be questioned.”® In developing this standard, NASD relied heavily on the conflict of
interest standard that is applicable to federal judges. Proposed Changes in the By-Laws of the
NASD, NASD Regulation, Inc., the Nasdag Stock Market, Inc., the Plan of Allocation and
Delegation of Functions by the NASD to Subsidiaries, Membership Application Procedures,
Disciplinary Proceedings, Other Proceedings, and Other Conforming Changes, Exchange Act
Rel. No. 38545, 1997 SEC LEXIS 959 (May 8, 1997). Thus, the correct test for a recusal motion
is "whether an objective, disinterested observer fully informed of the facts underlying the
grounds on which recusal [is] sought would entertain a significant doubt that justice would be
done in the case." Pepsico, Inc. v. McMillan, 764 F.2d 458, 460 (7th Cir. 1985).”’

26 Both Rules require that requests to disqualify be based upon reasonable, good faith

beliefs that a conflict of interest exists and must be accompanied by an affidavit setting forth in
detail the facts alleged to constitute grounds for disqualification. The Fiero Respondents' motion
to disqualify a member of the Hearing Panel did not conform to the requirements of the rule.
Our decision on this issue, however, is based on the substantive merits of the Fiero Respondents'
arguments and not on the procedural deficiencies in their motion.
> SEC decisions in appeals of NASD disciplinary matters also provide significant guidance
in this area. For instance, the SEC consistently has rejected motions to disqualify based on the
following arguments: that a respondent's competitor sits as an adjudicator; that one member of
the adjudicatory panel previously considered respondent's settlement offer in the same case; that
one member of the adjudicatory panel previously had served on a panel in an earlier disciplinary
proceeding against the respondent; and that members of the adjudicatory panel were not
associated with firms of the same size and business mix as respondent's firm. Keith DeSanto, 52
S.E.C. 316, 322 (1995); R. B. Webster Investment, Inc., 52 S.E.C. 288 (May 23, 1995); Rita H.
Malm, 52 S.E.C. 64, 75 (1994); Conrad Lysiak, 51 S.E.C. 841 (1993). By contrast, in Datek
Securities Corporation, 51 S.E.C. 542 (1993), the SEC stated that individuals with a substantial
pecuniary interest in legal proceedings should not adjudicate those proceedings and that "a
person cannot be permitted to participate on an adjudicatory hearing panel in any proceeding in
which that person, or the firm at which that person is employed, may be perceived to be a victim
[Footnote continued on the next page]
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a. Motion To Disqualify Hearing Panel Member

The Fiero Respondents argue that the Hearing Officer erred in refusing to disqualify a
Hearing Panel member who previously had served on the hearing panel for a prior NASD
enforcement action against Falcon, Glen Vittor, and Gurian. The Fiero Respondents also argue
that the Hearing Panel member should have been disqualified because of his prior service on the
Market Surveillance Committee ("MSC") (now the Market Regulation Committee), during
which the MSC issued an unrelated complaint against Fiero, and the Panel Member may have
been exposed to prejudicial information regarding Hanover, Adler Coleman, or Fiero. We do not
find that the Hearing Officer's refusal to disqualify the Hearing Panel member prejudiced the
Fiero Respondents.

The record is devoid of any evidence that the Hearing Panel member had any
preconceived ideas regarding Fiero, either from service on the hearing panel in the Falcon case
or by virtue of the prior service on the MSC. First, with respect to knowledge that the Hearing
Panel member gleaned from the Falcon case, we note that evidence appropriately considered in
this case included Central Registration Depository ("CRD") information regarding Falcon and
Glen Vittor, which contained a recitation of NASD's findings in the Falcon case. Indeed, the
record is replete with evidence of Gurian's involvement with Falcon, including Fiero's own
testimony that Gurian answered Falcon's trading desk phone. Furthermore, with respect to
information gleaned from MSC service, we note that the Hearing Panel member left the MSC
before the MSC's issuance of a prior disciplinary action against Fiero, and there is no evidence
that the Hearing Panel member was otherwise exposed to potentially prejudicial information
regarding other entities involved in this case while serving on the MSC. Thus, we find that the
Hearing Officer appropriately rejected the Fiero Respondents' motion to disqualify a member of
the Hearing Panel.

b. Motion To Disqualify NAC Subcommittee Member

The Fiero Respondents also sought on appeal to disqualify a member of the NAC
Subcommittee. They argued that the firm with which the Subcommittee member is associated
executed trades in the Hanover securities during the period corresponding with the alleged bear
raid. The Fiero Respondents contended that, since they are alleged to have manipulated the
market for the Hanover securities, if the allegations are correct, the Subcommittee member's firm
or its customers were victims of respondents' alleged misconduct and, under Datek, prejudiced

[cont'd]
of, or participant in, conduct that is the basis for the respondent's alleged wrongdoing." 51
S.E.C. at 544-45.
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against the Fiero Respondents. We do not find that the Subcommittee member should be
disqualified.”®

We do not find that the Subcommittee member's firm was a victim of the Fiero
Respondents' alleged misconduct. First, holders of the Hanover securities may have suffered
when Hanover and its clearing firm ceased operations in late February, but the evidence does not
demonstrate that the Subcommittee member's firm suffered losses of this nature. The evidence
indicates that many of the Subcommittee member's firm's purchases and sales occurred in March,
after Hanover filed bankruptcy. Second, the Subcommittee member's firm executed all of the
Hanover securities trades on an agency basis, suggesting that the firm did not maintain a position
in the Hanover securities. Finally, the record indicates that, during January, February, and
March 1995, the Subcommittee member's firm was one of approximately 438 firms that executed
trades in the Hanover securities, and the firm executed approximately 53 purchase and 26 sales
transactions on an agency basis. The size and number of trades at issue were relatively minor for
the Subcommittee member's firm, which is a relatively large firm. In total, the evidence suggests
that the Subcommittee member's firm had an insubstantial pecuniary interest in the Fiero
Respondents' alleged misconduct and correspondingly the outcome of this disciplinary action.
Thus, we reject the Fiero Respondents' motion to disqualify a member of the NAC
Subcommittee.

& sk sk sk ok

We therefore reject the Fiero Respondents' arguments regarding procedural irregularities
involving the make-up of the Hearing Panel and NAC Subcommittee.

3. Motion To Exclude Catoggio's Investigative Testimony

The record includes transcripts of a February 1995 SEC staff interview and a May 1995
NASD interview of Catoggio (Hanover's trader). The Fiero Respondents contend that the
Hearing Panel erred in accepting these transcripts into the record, since they had no opportunity
to cross-examine Catoggio, thereby violating the Confrontation Clause of the U.S. Constitution.
(Catoggio was imprisoned at the time of the Hearing Panel hearing and therefore did not appear.)
We do not find that the Fiero Respondents were prejudiced.

Procedural Rule 9263 states that a Hearing Officer shall receive relevant evidence and
may exclude all evidence that is irrelevant, immaterial, unduly repetitious, or unduly prejudicial.
The Hearing Panel did not abuse its discretion in accepting the Catoggio transcripts into evidence
because the transcripts are relevant to the proceeding, and the Hearing Panel carefully assessed
their reliability.

¥ Before the NAC Subcommittee hearing in this case, the NAC Vice Chair considered and

rejected the Fiero Respondents' Motion for Disqualification. We have reviewed the Vice Chair's
ruling and adopt it as our own.
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At the outset, we note that NASD is not a state actor and constitutional and common law
due process requirements therefore do not apply to NASD proceedings. First Jersey Securities,
Inc. v. Bergen, 605 F.2d 690, 698-99 (3d Cir. 1979), cert. denied, 444 U.S. 1074 (1980);
Desiderio v. NASD, 2 F. Supp. 2d 516, 519 (S.D.N.Y. 1998), aff'd 191 F.3d 198 (2d Cir. 1999),
cert. denied 531 U.S. 1069 (2001). The SEC has held that hearsay statements, like those
contained in the Catoggio transcripts, may be admitted as evidence and, in the appropriate case,
may even form the sole basis for findings of fact. Charles E. French, 52 S.E.C. 858, 862 (1996);
Carlton Wade Fleming, 52 S.E.C. 409, 411 (1995). The Hearing Panel appropriately admitted
the Catoggio transcripts into the record, and before relying on them, properly assessed their
reliability and probative value. See Richard G. Strauss, 50 S.E.C. 1316, 1320 (1992) (the
reliability and probative value of hearsay evidence must be carefully assessed). In assessing the
reliability of the Catoggio transcripts, the Hearing Panel considered Catoggio's possible bias and
credited his testimony only when the Hearing Panel found it to be internally consistent and
consistent with other evidence, such as Moran's testimony, telephone records, trading records,
and Fiero's own testimony regarding Gurian's involvement with Falcon. The Hearing Panel also
correctly noted that Catoggio's testimony before SEC staff was sworn and that his testimony
before NASD staff, although unsworn, was transcribed by a court reporter and provided pursuant
to NASD Rules that specifically required Catoggio to provide truthful testimony. Thus, the
Hearing Panel properly assessed the amount of weight to give the transcripts.

We find that the Hearing Panel properly admitted the Catoggio transcripts into evidence.

4. Motion To Exclude Fiero's Prior Investigative Testimony

The Fiero Respondents sought to exclude from evidence Fiero's May 1995 and
September 1996 investigative testimony before NASD staff, which differed significantly from
Fiero's testimony before the Hearing Panel. The Fiero Respondents argue that NASD staff
exceeded its authority in deposing Fiero and that it was not proper for the Hearing Panel to enter
the transcripts of his testimony into evidence. We reject this argument.

By way of background, we first discuss the circumstances under which Fiero provided
NASD staff with testimony. In 1995 and 1996, NASD's Market Surveillance Department had
commenced an investigation into the facts currently before us. As part of the investigation,
NASD requested that Fiero submit to an interview in May 1995, which he did. At the conclusion
of the interview, NASD staff requested that Fiero return to complete the interview in January
1996. Fiero's counsel placed certain conditions on NASD with respect to Fiero's second day of
testimony. When NASD staff refused to comply with the conditions, Fiero refused to return to
testify in January 1996. In February 1996, the MSC issued a disciplinary complaint against
Fiero for his failure to testify in January 1996. The MSC censured, fined and barred Fiero for
refusing to testify, with the proviso that if he appeared to testify, the bar would be reduced to a
six-month suspension. Thereafter, Fiero appeared and testified in September 1996. Fiero
appealed the MSC's decision to us. In March 1997, we affirmed the MSC's findings and reduced
the bar to a suspension, since Fiero had testified in September. See John J. Fiero, Complaint No.
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CMS960012, 1997 NASD Discip. LEXIS 29 (NBCC Mar. 10, 1997). The SEC affirmed our
decision. See John J. Fiero, 53 S.E.C. 434 (1998). Fiero appealed to the Second Circuit Court of
Appeals. In January 1999, the Second Circuit issued a decision not for publication ruling that,
under the unique circumstances of the case, Fiero was justified in believing that his submission
to an investigative interview was voluntary and that he therefore could submit to it subject to

conditions. Fiero v. SEC, No. 98-4103 (2d Cir. Jan. 20, 1999).”°

We do not find that, based on the Second Circuit's decision, NASD staff improperly
obtained Fiero's testimony or that the Hearing Panel erred in admitting transcripts of the
testimony into the record. First, the Second Circuit decision concerned Fiero's refusal to testify
in January 1996, not his May 1995 or September 1996 testimonies, which according to Fiero, he
believed to have been provided voluntarily. Second, the Second Circuit's decision did not state
that NASD staff wrongfully compelled Fiero's testimony. Rather, it stated that Fiero was
justified in believing that his appearance had been voluntary. We therefore do not believe that
the Hearing Panel's acceptance into evidence of the transcripts of Fiero's investigative testimony
was inappropriate. See Joseph Barbera, Exchange Act Rel. No. 43528, 2000 SEC LEXIS 2396
(Nov. 7, 2000) (admission into evidence of respondent's prior admissions is not hearsay and is
proper in an NASD proceeding). In any event, our conclusions in this case are not based solely
on our reliance on Fiero's prior investigative testimony and, as discussed above, are supported by
other record evidence.

Thus, we find that the Hearing Panel appropriately admitted the transcripts of Fiero's
prior testimony into evidence and that the Fiero Respondents were not prejudiced in this regard.

5. The Proper Standard Of Proof

The Fiero Respondents assert that, since this case involves allegations of fraud and, if the
Hearing Panel decision is affirmed, Fiero will lose his livelihood, the Hearing Panel erred in
holding that the applicable standard of proof was preponderance of the evidence rather than clear
and convincing evidence. We find that the Hearing Panel applied the appropriate standard of
proof.

The Supreme Court has held that in SEC disciplinary proceedings, the correct standard of
proof to apply is the preponderance of the evidence. Steadman v. SEC, 450 U.S. 91, 92 (1981).
The same standard of proof is used in NASD disciplinary proceedings. Wall Street West, Inc. v.
SEC 718 F.2d 973, 974 (10th Cir. 1983). Furthermore, the SEC repeatedly has upheld NASD

> Fiero believed that the MSC had issued the request that he appear to testify in January

1996. Under NASD Rules, as they read at the time, the MSC did not have authority to compel
member testimony. In fact, staff of the Market Surveillance Department, which did possess the
authority to issue the request, had issued the request. Thus, Fiero's belief that his actions were
voluntary was mistaken.
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disciplinary cases in which NASD has imposed a bar. See Jay Michael Fertman, 51 S.E.C. 943
(1994) (bar upheld where NASD met preponderance of the evidence standard).

We therefore reject the Fiero Respondents' argument in this regard.

6. The Fiero Respondents' Argument That The Hearing Panel Constructively
Amended The Complaint

The Fiero Respondents argue that the Hearing Panel constructively amended the
complaint in two areas: (1) the Hearing Panel based its finding of manipulation on a theory of
fraud that was not alleged in the complaint — omission of a material fact; and (2) the Hearing
Panel found a violation of Rule 2110 for extortion separate from its finding of manipulation.
The Fiero Respondents argue that the complaint does not allege fraud based on the theory of a
failure to disclose, as the Hearing Panel found. The Fiero Respondents also argue that the
complaint does not contain an allegation of an ethical violation of extortion (the Hearing Panel's
Rule 2110 violation finding) and that the complaint does not allege a cause of action for
extortion separate from the manipulation charge. The Fiero Respondents argue that
Enforcement's failure to provide the respondents with notice and a reasonable opportunity to
defend these allegations constitutes an improper constructive amendment of the complaint and
that the Hearing Panel's findings therefore must be reversed. We disagree.

"Section 15A(h)(1) requires that specific charges be brought, that notice be given of such
charges, that an opportunity to defend against such charges be given, and that a record be kept."
Sundra Escott-Russell, Exchange Act Rel. No. 43363, 2000 SEC LEXIS 2053 (Sept. 27, 2000) at
7. The standard for adequate notice included in Procedural Rule 9212 requires that a complaint
specify in reasonable detail the alleged misconduct and the rule or regulation that the respondent
is alleged to have violated. We find that the Fiero Respondents had sufficient notice of all of the
allegations.

First, the Hearing Panel decision does not find fraud based solely on an omission. The
Hearing Panel's primary bases for finding fraudulent manipulation were extortion and
participation in a concerted effort to sell short securities that could not be borrowed for delivery
for the purpose of driving down the prices of those securities, both of which are alleged in the
complaint. Although the decision finds that the Fiero Respondents omitted a material fact when
they failed to disclose to the market that prices for the Hanover securities were artificially
depressed, the Hearing Panel decision also finds manipulation and fraud based on short selling
securities that could not be borrowed for delivery and collusive activity. Moreover, we see no
material difference between the Hearing Panel's finding that the Fiero Respondents violated Rule
10b-5 because their participation in a bear raid injected false information into the market and its
finding that they violated Rule 10b-5 because their failure to disclose their bear raid meant that
they misrepresented the truth. See SEC v. Zanford, 535 U.S. , 122 S. Ct. 1899, 2002 U.S.
LEXIS 4023 (2002) (finding that "any distinction between omissions and misrepresentations is
illusory" when categorizing a Rule 10b-5 violation where a fiduciary failed to disclose that he
was misappropriating funds as opposed to affirmatively misrepresented that he was not
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misappropriating funds). Like the Hearing Panel, we too find manipulation based on collusive
trading activity, short selling securities that could not be borrowed for delivery, and a "bear raid,"
as alleged in the complaint. Thus, the Fiero Respondents have not been prejudiced by the
Hearing Panel's reference in its decision to a material omission.

Similarly, with respect to the Rule 2110/extortion issue, the complaint adequately alleges
that the Fiero Respondents' manipulative conduct also violated Rule 2110. In any event, the
Hearing Panel's finding of a Rule 2110 "extortion" violation, which is not alleged in the
complaint, is cured at this level in that we have not found a separate "extortion" violation of Rule
2110. We find a violation of Rule 2110 based on the Fiero Respondents' participation in a
manipulation of the market for Hanover securities and their affirmative determination violations.
Additionally, based on the Fiero Respondents' pleadings and oral arguments in this matter, we
find that they were fully familiar with the allegations against them and that they had adequate
opportunity to defend themselves. See Orion Securities, Inc., 52 S.E.C. 46, 53 (1994) (a defect
in an administrative pleading can be remedied if the record demonstrates that the respondent
understood the issues and had an adequate opportunity to justify his conduct). Thus, the Fiero
Respondents have not been prejudiced by the Hearing Panel's extortion finding.

We reject the Fiero Respondents' arguments regarding constructive amendment of the
complaint.

We find that NASD afforded the Fiero Respondents procedural fairness in this
proceeding, in accordance with the Exchange Act and NASD Procedural Rules, and we reject
each of the Fiero Respondents' arguments regarding procedural irregularities.

II1. SANCTIONS

The Hearing Panel expelled Fiero Brothers, barred Fiero from associating with any
member firm in any capacity, fined the Fiero Respondents $1,000,000 (jointly and severally),
and assessed hearing costs. We affirm the sanctions and costs.”’

Turning first to NASD's Sanction Guidelines, we note that there is no Sanction Guideline
for the type of market manipulation involved in this case. The guideline applicable to the Fiero
Respondents' violation of NASD affirmative determination requirements is the short sale

60 The Hearing Panel expressly stated that it had imposed sanctions based on the violations

as a whole and that it had not imposed separate and distinct sanctions for each of the two causes
of action. Consistent with NAC precedent, we have determined to impose distinct sanctions for
the separate violations under causes one and two. Under cause one, market manipulation, we
impose a joint and several fine of $1,000,000, bar Fiero, and expel Fiero Brothers. Under cause
two, affirmative determination violations, we bar Fiero and expel the Firm.
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violation guideline, which recommends a range of monetary sanctions and indicates that, in
egregious cases, a bar or expulsion may be appropriate. See NASD Sanction Guidelines (2001
ed.) at 70 (Short Sale Violations).

We also have considered the principal considerations for determining sanctions listed in
the Sanction Guidelines and have concluded that the Fiero Respondents' violations are egregious
and deserving of significant sanctions. The Fiero Respondents engaged in numerous acts of
misconduct that continued for nearly two months. Over the course of January and February
1995, the Fiero Respondents colluded with others to execute numerous short sales of securities
that they knew could not be borrowed for delivery and ultimately manipulated the markets for
those securities. The Fiero Respondents attempted to conceal their misconduct and offered false
and inconsistent explanations of their actions. Their misconduct wreaked havoc on the market
for Hanover securities and ultimately caused or, at the least, greatly contributed to the demise of
Hanover and its clearing firm. Although the record does not provide exact figures with respect
to the Fiero Respondents' profit from their misconduct, the record indicates that the Fiero
Respondents' gains from the first stage of the bear raid alone exceeded $550,000.°" Additionally,
we know from the type of violations involved that their misconduct harmed other market
participants. Furthermore, the Fiero Respondents acted intentionally and in accordance with a
concerted course of conduct designed to drive down the price of Hanover securities. They sold
securities that they knew that they could not borrow, and they acted with others to manipulate the
market for numerous securities.

We conclude that the Fiero Respondents' misconduct violated the public trust and
jeopardized market integrity. In light of the egregiousness of the Fiero Respondents' misconduct,
Fiero's lack of remorse, and his failure to acknowledge the nature of his actions, we find that it is
in the public interest to bar Fiero from the securities industry and expel Fiero Brothers from
NASD membership, in order adequately to protect the public from recurrence of similar
misconduct.®?

ol The record contains somewhat unclear information regarding exactly how much the Fiero

Respondents made on the market manipulation of Hanover securities. For this reason, we were
not able to order the Fiero Respondents to disgorge their exact profits. We were able, however,
to determine that the Fiero Respondents generated a significant profit for themselves in stage one
alone. In our view, the magnitude of the Fiero Respondents' market manipulation justifies the
fine of $1,000,000 that we impose.

62 The sanctions are consistent with the NASD Sanction Guidelines.
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Accordingly, we fine the Fiero Respondents $1,000,000, jointly and severally; bar Fiero
from associating with any NASD member in any capacity; expel Fiero Brothers from NASD
membership; affirm the Hearing Panel's imposition of joint and several costs of $10,809.25; and
impose appeal costs of $1,441.05 per respondent. The bar and expulsion are effective upon
service of this decision.”

On Behalf of the National Adjudicatory Council,

Barbara Z. Sweeney
Senior Vice President and Corporate Secretary

63 We also have considered and reject without discussion all other arguments advanced by

the Fiero Respondents.

Pursuant to NASD Procedural Rule 8320, any member that fails to pay any fine, costs, or
other monetary sanction imposed in this decision, after seven days' notice in writing, will
summarily be suspended or expelled from membership for non-payment. Similarly, the
registration of any person associated with a member who fails to pay any fine, costs, or other
monetary sanction, after seven days' notice in writing, will summarily be revoked for non-
payment.



