BEFORE THE NATIONAL ADJUDICATORY COUNCIL

NASD REGULATION, INC.

In the Matter of

Department of Enforcement

DECISION
Complainant,
Complaint No. C10970141
VS.
Dated: April 20, 2000
Marlowe Robert Walker, 111

Hauppage, New Y ork

and

Hauppage, New Y ork,

Respondent.

Respondent was found, based on his default and on review of the record, to have:

associated with a member firm while a person subject to a datutory
disqualification; included false and mideading information about his employment
history in Forms M C-400 (M ember ship Continuance Application) and U-4 (Uniform
Application for SecuritiesIndustry Registration or Transfer) that were submitted to
the NASD; and made false statements during his on-the-record interview with
NASD Regulation, Inc. staff. Held, that respondent violated Conduct Rule 2110
and Procedural Rule 8210. The NAC held that the complaint did not properly
charge a violation with respect to cause three (payment of a commission to a
disqualified person).

Marlowe Robert Walker, 111 ("Waker") appealed an August 23, 1999 default decision issued by
a Hearing Officer pursuant to Procedurd Rule 9311. After areview of the entire record in this matter,
we hold that Waker engaged in the following misconduct: he was associated with a member firm,
Lexington Capital Corporation (“Lexington” or "the Firm"),* while subject to a statutory disquaification

! Lexington Capita Corporation formerly was known as Marlowe & Company. This decison
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(cause one); he submitted fase and mideading information to the NASD, through Lexington, on his
Forms MC-400 (Membership Continuance Application) and U-4 (Uniform Application for Securities
Industry Regigtration or Transfer) (cause two); and he made fa se satements during an investigatory on-
the-record interview (cause five).? We order that he be barred from associating with any member of the
NASD in any capacity for his misconduct with respect to each of these causes. We dso hold that the
complaint did not properly charge a violation with respect to cause three. Accordingly, we set asde the
Hearing Officer'sfinding of violation and dismiss the dlegation under cause three.

Background

Walker first became registered with the NASD as a genera securities representative in December
1984. Waker was associated with eight different member firms between December 1984 and March
1997. In 1991, the NASD barred Waker from associating with any member firm in any capacity,
based upon findings that he had faled to honor an arbitration avard and had failed to respond to
NASD gaff requests for information and documents.®  Despite the 1991 NASD bar and without going
through the mandatory satutory disqudification gpprova process, Waker became associated with

will refer to the Firm as Lexington, rather than Marlowe & Company.

2 Waker was not named as a respondent in the following causes of the complaint: four (Conduct

Rule 3070 violation); sx (penny stock rules violations and supervision); seven (redtriction agreement
violation); eight (saes of unregistered securities and supervison); nine (fraudulently excessve mark-ups,
confirmation of transactions violations, and supervison); ten (fraudfdsfying firm records); deven
(continuing education); and twelve (failure to establish written supervisory procedures).

3 The complaint in that action dleged that Waker had faled to pay an August 31, 1990
arbitration award in the amount of $8,750 (jointly and severdly with another person) to a customer of
the firm that he was associated with at the time. The second cause of the complaint aleged that by
letters dated April 10, 1991, April 30, 1991, and May 13, 1991, NASD daff had requested that
Waker provide the NASD with a written statement addressing the circumstances concerning his failure
to honor the arbitration award and that Waker had failed to respond to the daff's requests. On
November 25, 1991, NASD's Didrict Busness Conduct Committee for Digtrict No. 10 ("DBCC")
issued a default decison againgt Walker based on the fact that Waker had faled to file an answer to the
complaint. In accordance with Procedurd Rule 9269 (formerly Code of Procedure, Article I1, Section
3(c)), the DBCC concluded that Walker's failure to file an answer condituted an admission of the
complaint's dlegations and that the evidence submitted supported its findings. The DBCC imposed the
following sanctions on Waker: censure; bar from association with any member in any capacity;
$45,000 fine; and a requirement that Waker demonstrate that the $8,750 arbitration award had been
paid before applying to become registered with the NASD.
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Lexington in July 1995 He was associated with Lexington until his termination in March 1997.
Walker was not registered in any capacity during his association with Lexington.

Procedurd History

On October 17, 1997, the NASD Regulation, Inc. ("NASD Regulation”) Department of
Enforcement ("Enforcement™) filed the complaint in this matter following a Didrict gaff investigation of
Lexington. The complaint asserted various charges againg Lexington and four individuas associated
with Lexington, induding Waker. The other individuas named in the complaint were Alan Berkun
("Berkun") (Lexington's Chairman), Maurice Wise ("Wise'") (Lexington's President, Compliance Officer,
and Financid and Operations Principa), and Joseph Blumenthd ("Blumenthd™) (associated with
Lexington as an unregistered person from October to November, 1995, and as generd securities
representative from November 1995 to April 1996).

Waker, appearing pro se, entered an answer on December 1, 1997. The Hearing Officer
scheduled the hearing for dl of the respondents for July 1998. Pursuant to Enforcement's request for a
continuance of the hearing date, the hearing was rescheduled for September 1998. As a result of
Settlement negotiations that had been entered into by some of the respondents, the Hearing Officer
continued the hearing to September 15, 1998. On September 16, 1998, upon notification that NASD
Regulation'sNationa Adjudicatory Council had gpproved the settlements, the Hearing Officer issued an
order accepting the Offers of Settlement that had been submitted by Lexington, Berkun, and
Blumenthd.

Theregfter, the Hearing Officer held severd more pre-hearing conferences, essentidly to ascertain
whether the remaining respondents (Waker and Wise) would be entering into offers of settlement.
Upon determining that a settlement could not be reached, the Hearing Officer rescheduled the hearing
for September 28-29, 1998.° On September 25, 1998, Walker ordly notified Enforcement of his
intention not to appear for the September 28-29, 1998 hearing. At Enforcement's request, Walker
provided Enforcement with written notice of his intention not to appear for the hearing. He gave the

4 A member firm is required to file with the NASD Forms U-4 (Uniform Application for
Securities Industry Regigtration or Transfer) and MC-400 (Membership Continuance Application) as
part of the application process to seek gpprova to employ a person subject to statutory disqualification.

5

The Hearing Officer decided to schedule another pre-hearing conference for September 18,
1998 after Walker abruptly ended his participation in a September 10, 1998 pre-hearing conference
and Wise faled to gppear at the pre-hearing conference. Waker participated in the September 18,
1998 pre-hearing conference through counsd who purported to represent Waker in a very limited
capacity for purposes of the September 18 conference only. Wise did not appear at the pre-hearing
conference ether in person or through counsd.
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following two reasons for deciding not to gppear a the hearing: (1) that his attorney would not be
available on the scheduled dates; © and (2) that he was "no longer a member [of the NASD]."” In
accordance with Procedurd Rule 9269, a default decison was entered against Waker and Wise.
Walker was found to be in default based on his stated intent not to appear a the September 28-29,
1998 hearing. See Procedura Rule 9269(a). Wise was found to be in default for not appearing a a
pre-hearing conference that was held on September 18, 1998. See Procedurad Rules 9269(a) and
9241(f).

Facts

As noted above, during the relevant time, Waker was barred from association with a member
firm in any capacity in a previous NASD disciplinary action. Pursuant to Article 111, Section 4(a) of the
NASD By-Laws (formerly, Article 1l, Section 4(a) of the NASD By-Laws), Waker's NASD bar
condtituted a statutory disqudification, and he was therefore prohibited from associating with a member
firm.  See Article I1, Section 3(b) of the NASD By-Laws (formerly, Article 11, Section 3(b) of the
NASD By-Laws). Nonetheless, Walker became associated with Lexington in gpproximately May
1995.

Three former registered representatives of Lexington -- Michadl Norton ("Norton™), James Mayer
("Mayer"), and Alfred Napolitano ("Napolitano”) -- testified in on-the-record interviews as to Walker's
participation in the management of Lexington's sades operations. Mayer and Napolitano testified that
Berkun (Lexington's Chairman) and Waker interviewed them prior to their employment at Lexington.
Mayer testified that he started working at Lexington as a registered representative in June or July 1995.
Napolitano testified that he met with Waker and Berkun in December 1995 or January 1996, and that

6 Waker had been accompanied by an attorney for his October 30, 1996 on-the-record
interview, gpparently for the limited purpose of asssting Waker with that interview. Shortly after the
issuance of the complaint in this matter, the atorney filed a notice with NASD Regulation, dated
October 27, 1997, in which he stated that he was not representing Walker in this matter. Additiondly,
the record shows that Walker knew that the other attorney who represented him at the September 18,
1998 pre-hearing conference would be unavailable for hearing because the attorney had made that fact
clear at the September 18, 1998 pre-hearing conference.

! ArticleV, Section4(a) of the NASD By-Laws provides that a person whose association with a
member firm has been terminated shdl continue to be subject to the filing of a complaint based on
conduct which commenced prior to the termination. With respect to an unregistered person, a
complaint must be filed within two years after the date upon which such person ceased to be associated
with the member. See NASD By-Laws, Article V, Section 4(c). Waker was associated with
Lexington until March 26, 1997. The NASD retained jurisdiction over Waker by filing a complaint on
October 20, 1997, within the requisite two-year period.
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he began working at Lexington in March 1996 as a sdes manager. Mayer and Napolitano testified that
Waker referred to himsdlf as one of Lexington's owners during the course of their respective interviews
with him.

Norton, Mayer, and Napolitano dl tedtified that Waker hed sdes meetings in which he made
recommendations about which stocks the brokers should push in their dealings with customers. They
further tetified that Walker urged the brokers to sl the following stocks: U.S. Bridge, Fun Tyme,
Skoda Diesdl, Crown Laboratories, Alpha Solarco, and Cyber America. Norton testified that Walker
threatened brokers with dismissa if they falled to sl shares of Fun Tyme. According to Norton,
Waker sad: "Everyone puts away [9¢] a thousand shares of Fun Tyme or don't bother coming in
tomorrow, youre fired"  Norton aso tedtified about Walker's involvement in the day-to-day
operations of the Firm. He said that during Waker's sdes meetings, Walker would "strut up and down
with acigar in his hand [saying] 'Let's put this stock away, that stock away." Whatever stock it was that
[the brokers] were sdling a that time. 'Let's put this away." Additionaly, Napolitano testified that
Waker gave mativationa speeches during his sales meetings.

The record shows that Mayer and Norton went to Walker when they had problems with Wise
(the Firm's president) and Berkun. Mayer testified that he asked Walker to discuss with Wise the status
of his (Mayer's) regidration because he thought that Wise was moving too dowly on the issue. Mayer
aso tedtified that he had complained to Waker about a fine that Berkun had imposed on him for
smoking at the wrong time and that, presumably, Walker had taken care of it because he did not receive
afine. Mayer clamed tha "dl of the brokers would go to Walker about the fines that Berkun . . .
imposgd] on them." Napolitano confirmed that brokers would go to Walker to get fines reduced or
forgiven. Norton testified that on one occasion he entered Berkun's office to discuss a problem with his
paycheck while Waker was present, and that Waker "physicaly shoved him away, out of the office”
and told him that he had "made enough money [that particular] month.”

Norton testified that he thought that Walker was a co-owner of Lexington based on Walker's
active involvement in the Firm. Norton testified that Walker operated a different business (Woodbury
Capital Assets, Inc. ("Woodbury™)) out of an office that was Stuated directly outsde of Lexington's
front door.® Mayer testified that Walker's Woodbury telephone lines had been adapted to alow him to
listen in on the Lexington brokers conversations. Norton testified that Walker was in the Lexington
office approximately three days a week throughout 1995, and that his presence in the Lexington office

8 Walker and the other brokers testified that Woodbury and Lexington operated out of the same
office building. Waker testified that he held the leases on the office space occupied by Woodbury and
Lexington and that both companies occupied the third floor of the office building.  According to
Waker, dthough he held the leasehold on the space that Lexington occupied, Lexington paid the rent
directly to the landlord.
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increased to five days aweek thereafter. According to Napolitano, Waker waked through Lexington's
office about three or four times a day.

Mayer testified that brokers would go into Walker's Woodbury office frequently because Waker
would actudly stop them on their way into Lexington's office to discuss Lexington business matters.
According to Mayer, Waker would discuss stocks and client problems during those impromptu
mestings in his Woodbury office.  Napolitano tedtified that Walker routindy handled Lexington's
customer complaints.

The record dso contains documentary evidence that Waker was involved in Lexington's
operations. Waker was listed as the "operations contact” for Lexington in its clearing broker's
November 1995 and January 1996 clearing directories. In addition, the record includes the following
evidence tha Waker had direct contact with Lexington's clearing broker: a memorandum, dated
November 20, 1995, from an employee of Lexington's clearing broker to Waker that discusses margin
agreements.  Further, NASD examiners found checks drawn on Lexington's account that appear to
have been in payment for Woodbury expenses and a persona expense of Walker.

Lexington gpplied to have Waker associate with Lexington approximately one year after Waker
began associating with the Firm.  In connection with the application process, the Firm filed with the
NASD a Form U-4 dated May 24, 1996 and a Form MC-400 dated June 26, 1996.° Walker's Form
U-4 indicated that he had been unemployed from July 1995 through May 1996, and that he had been a
part owner and manager of an establishment by the name of "Club 454" from February 1992 to July
1995.

The Form MC-400 included an addendum ("First Addendum®), in which the Firm represented,
through Wise, that Waker had been unemployed since July 1995, and had been a co-owner and
manager of a restaurant/bar from early 1992 until July 1995 (when the restaurant/bar filed for
bankruptcy). Walker included the following statement in the First Addendum:*®

° Pursuant to Code of Procedure Rules 9522(b) and 9522(c), a member that wishes to sponsor
the association of a person who is subject to a satutory disqudification must file a written gpplication for
rdief on Form MC-400. In addition, any person seeking regidtration as an associated person or
registered representative is required to file an application for such regidration with the NASD. See
ArticleV, Section 2 of the NASD By-Laws. Such applications are filed on a Form U-4.

10 Walker filed the above statement pursuant to a requirement contained in the Form MC-400
that the disqudified person submit a statement about his experience in the investment banking or
securities business, including reasons why he should be gpproved in the capacity requested.
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Over 4 years have passed snce the stautory disqualification
aox. During that time, | was employed primarily in the
retaurant business, until the redtaurant 1 managed went
bankrupt in July 1995. Since that time | have been
unemployed, and exploring options for reentering the securities
busness. | am now seeking to become associated with
[Lexington] to perform back office duties. In that postion, |
will have no supervisory duties and | will [not be] responsble
for servicing any cusomer accounts. | will not provide
investment advice to [Lexington's| customers. In addition, | will
not engage in any trading for [Lexington] or its customers, nor
will | receive commissions for the purchase or sale of securities
by [Lexington'd retail customers.

Waker a0 represented in the First Addendum that he had satisfied the arbitration award at issue in the
prior disciplinary action by paying the $8,750 arbitration award in full, despite the fact that he was
jointly and severdly liable for the award with another individua who did not contribute any money to the
satisfaction of the award.

Waker tedtified in an on-therecord interview on October 30, 1996 ("Interview") that,
subsequent to the filing of the MC-400, he had a meeting with the NASD attorney who was handling
the MC-400 application, and that during that meeting, he advised the attorney about Woodbury in
response to a question the attorney posed about whether he (Walker) operated any corporations.
Waker further tetified that, at some point subsequent to that meeting, the NASD attorney advised
Waker's attorney that the Form U-4 contained incorrect information. As a result, Lexington filed a
revised Addendum to the MC-400 ("Revised Addendum™) with the NASD on October 18, 1996. The
tranamittal letter that was filed by Waker's atorney with the Revised Addendum dated that the
addendum had been amended to "include additiona information with respect to Mr. Waker's prior
employment history.” The letter aso represented that corresponding amendments had been made to
Walker's Form U-4 and that the form had been submitted to NASD's Centrad Registration Depository
("CRD"). (The record includes a copy of an amended Form U-4, dated September 16, 1996, that
appears to have been filed with CRD.™)

The Firm represented in the Revised Addendum that Waker had engaged in several business
ventures through an entity known as Woodbury since his statutory disqudification in 1992; that Walker
was the sole shareholder, officer, director and employee of Woodbury; and that Waker was ill
operating Woodbury at the time the Revised Addendum was filed. The Revised Addendum aso

11

USE"

The copy of the revised Form U-4 included in the record contains the following samp: "CRD
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included an amended dtatement by Waker in which he deleted any reference to having been
unemployed since 1995 and represented that he had been sdf-employed since the satutory
disqudification arose. He represented that while sef-employed, he had "conducted severa business
ventures through Woodbury . . ." and that, through his operation of Woodbury, he primarily had been
engaged in the restaurant business, until the restaurant he managed went into bankruptcy in July 1995.

Waker dso represented in the Revised Addendum that, through his operation of Woodbury, he
had: managed some red edae obtaned a finder's fee from a company for a "Regulation S'
transaction;*? and obtained a referrad fee from a company for the private placement of its securities,
With respect to the referrd fee, the record shows that while Waker was a disqualified person, he
received a commisson payment from Lexington. The record demonsgtrates that Lexington acted as a
placement agent for a $1,000,000 private offering of Stern Family Foods, Inc. ("Stern™), and that
Walker expected to be compensated for arranging for an investor to purchase $125,000 of Stern stock.
Waker admitted receiving compensation in the amount of $11,250 in the form of a check from
Lexington that was made payable to "\Woodbury Capital Assets.”

Waker and Berkun both tedtified during their on-their-record interviews that Stern had sent
Waker's commisson check to Lexington by misake. Walker tedtified in his Interview that when he
found out that Stern had paid his commission to Lexington, he told Stern's attorney that he could not
take "a damn commisson” because he was "not afiliated with [Lexington]." Waker nevertheess
admitted taking the check from Lexington as compensation for his efforts. He dso admitted that his
payment was determined in accordance with the commisson amount that was specified in Stern's
private placement memorandum.

Walker denied throughout his Interview that he was associated with Lexington in any capacity.

He acknowledged that his Woodbury office was located outsde Lexington's front door and that he
frequented Lexington's office to vidt with his father or brothers (who al worked a Lexington), or to
check on the daus of the Firm's gpplication to reingtae him in the securities industry. Walker
specificaly denied ever having given any sdes "pep” taks to any Lexington brokers. He aso denied
ever having sat in on job interviews that Lexington conducted. Waker stated that the only time he
would tak to a Lexington broker was "once [in] a while' when a broker would come into his
Woodbury office and smoke a cigar with him.

Discusson

Like the Hearing Officer, we find that there is an evidentiary bads in the record to support the
dlegations contained in the complaint. See In re James M. Russen, J., 51 SE.C. 675, 678 n. 12

12 Wadker tedified that the Securities and Exchange Commisson ("Commission”) investigated
Waker's involvement in the "Regulaion S' transaction.
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(1993); In re Nancy Martin, Complaint No. C02970027 at 8-9 (NAC, July 28, 1998). Further,
Walker has failed to show good cause to set asde the default. See Procedural Rule 9269(d).

Association With a Member Firm While Subject to Statutory Disgudification (Cause One).
We affirm the Hearing Officer's finding that Walker violated NASD Conduct Rule 2110 by associating
with a member firm while he was subject to sautory disqudification. As a datutorily disqudified
person, Waker was prohibited from associating with Lexington until both he and the Firm had received
the proper regulatory gpprovas. See Article Ill, Sections 1(b) and 4(a) of the NASD By-Laws
(formerly, Article Il, Sections 1(b) and 4(a)) and Procedura Rule 9522(b) (formerly, Code of
Procedure, Article VI, Section 2(b)).

The evidence establishes that Walker associated with Lexington®® in approximatdly May 1995,
prior to obtaining the requidite regulatory approvas, and that he remained associated with Lexington
until March 26, 1997, when Lexington terminated him. In fact, the brokers testimony demonstrated
that Waker was highly involved in the management and sdes operations of Lexington. We credit the
tetimony of the Lexington brokers over Waker's invedtigative testimony regarding the extent of
Waker's involvement in Lexington's operations because the brokers statements were largely consstent
and were corroborated by uncontested documentary evidence that demonstrated Walker's involvement
in Lexington's operations.

In light of the foregoing, we find Waker's contention that he had never been associated with
Lexington not believable. Moreover, based on the record evidence that establishes that Waker was
associated with Lexington during the relevant period, we rgect Waker's argument on gpped that his
only business connection to Lexington was that of alandlord.™

13 Waker was an associated person of Lexington under the definition of "associated person”

contained in Article 1(ee)(2) of the NASD's By-Laws.

'person associated with a member' or ‘associated person of a member'
means . . . a sole proprietor, partner, officer, director, or branch
manager of a member, or anatural person occupying a Smilar status or
performing amilar satus or performing smilar functions, or a natura
person engaged in the investment banking or securities business who is
directly or indirectly controlling or controlled by a member, whether or
not any such person is registered or exempt from regigration with the
NASD under these By-Laws or the Rules of the Association. . . .

14

See discussion aove in note 8 regarding the lease arrangement that Walker had with Lexington.

9
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Submission of Fase Information to the NASD on Forms MC-400 and U-4 (Cause Two).
We dfirm the Hearing Officer's finding tha Waker knowingly submitted fdse, mideading, and
inaccurate Forms U-4 and MC-400 to the NASD in violation of Conduct Rule 2110. The record
establishes that the Forms U-4 and MC-400 that the Firm filed in May and June, 1996, respectively,
contained no information about Waker's employment with Woodbury. Rather, both forms specificaly
indicated that Walker had been unemployed since July of 1995.

Waker argues on apped: that the Forms MC-400 and U-4 were "filled out properly” by an
atorney" recommended to [him] by an officid a the NASD"; that he had told the NASD "on many
occasions' that he was the owner of Woodbury; and that "if there was something incorrect, it was done
inerror.” Walker appears to imply that counsel's purported preparation of the Form MC-400 and U-4
somehow relieves him of his responsbility to ensure that the forms contained accurate statements. In
fact, Waker was responsible for the accuracy of the information included in the forms as evidenced by
atestations he signed tha the information contained in those forms was true and complete™ In
addition, the Commisson has hdd that "[e]lvery person submitting regigtration documents has the
obligation to ensure that the information printed therein is true and accurate” 1n re Robert Kauffman,
51 S.E.C. 838, 840 (1993), aff'd mem. 40 F.3d 1240 (3d Cir. 1994).

Walker aso gppears to be attempting to shift his responghbility to comply with the applicable rules
to the attorney who represented him in the MC-400 application process by contending that the Forms
MC-400 and U-4 were filled out properly by an attorney that represented him.*®  Walker cannot

B The attestation contained in the Form U-4 is as follows:.

| swear or &firm that | have read and undersand the items and
indructions on this form and that my answers (including attachments)
are true and complete to the best of my knowledge. | understand that |
am subject to adminidrative, civil or crimind pendties if | give fdse or
mideading answvers.

The attestation contained in Form MC-400 issmilar;

| (we) certify to the Board of Governors of the Nationd Association of
Securities Dedlers, Inc., that the Satements made herein are true and
complete. | (we) understand that | (we) am (are) subject to the
imposition of sanctions under Association rules or Section 32 of the
Securities Exchange Act of 1934, as amended, in the event fase
information is given on this gpplication or there are omissions of materid
facts. ...

1o Although the attorney who represented Walker in the MC-400 process also assisted Walker
10
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evade responsbility for the accuracy of the Forms U-4 and MC-400, however, by atempts to shift
respongbility to his atorney. See Markowski v. SEC, 34 F.3d 99, 104-105 (2d Cir. 1994); In re
William H. Gerhauser, et d., Complaint No. C07960014 (NBCC Nov. 20, 1997), af'd, Exchange Act
Rel. No. 40639 (Nov. 4, 1998)."” Moreover, Waker admitted during his Interview that he had not
included any disclosure about Woodbury in the initid Forms MC-400 and U-4 because he considered
himsdf to have been unemployed during the rdevant period. He maintained during his on-the-record
interview that, athough he was sdf-employed, he did not consider himsdlf to be employed because he
was not "employed,” in the traditional sense, by another person or entity. We find this argument to be
unpersuasive in light of the specific requirement in the Form U-4 to lig al employment, induding "sdf-
employment.”

In addition, Waker appears to be attempting to shift his responshility to comply with gpplicable
rules to the NASD by claming on appeal that the attorney who asssted with the Form MC-400
process was referred to him by "an officid at the NASD." As Enforcement points out in its brief on
apped, this statement is unsupported by the evidence. Moreover, it is well-established that a registered
representative cannot shift the respongbility for compliance with regulatory requirements to the NASD
or the Commisson. See In re First Colorado Financid Servs. Co., Exchange Act Rel. No. 40436
(Sept. 14, 1998); In re Sherman, Fitzpatrick & Co., Inc., 51 S.E.C. 1048, 1052 (1994).

Commission Payment to Walker While He Was a Statutorily Disquaified Person (Cause Threg).
The Hearing Officer found that Waker caused Lexington, a member firm, to make a payment to
Woodbury, which was, "in effect,” a payment to Walker, a person subject to statutory disqudification,
in violaion of Conduct Rules 2420, 2110, and IM 2420-2. In dismissing the Hearing Officer's finding
as to this cause, we find that the complaint did not properly charge a violation. The complaint aleged
the following, in pertinent part:

In October 1995, Woodbury Capitd, acting through Walker,
introduced and refered a public customer, [RS], to
[Lexington]. [RS] subsequently purchased (through
[Lexington]) 125,000 shares of the Stern private placement.

As a result of the introduction and referrd, the firm, acting
through Berkun, and pursuant to an understanding among
[Lexington], Berkun and Waker, paid Woodbury Capitd the

during the Interview in connection with this disciplinary action, he did not represent Waker in the
proceedings below. See the discussion in note 6 above regarding the atorney's limited participation in
this proceeding.

o It is noteworthy that Walker's testimony is very vague regarding his reasons for not having

included information about WWoodbury in the initid applications for reinstatement.

1
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sum of $11,250 on October 18, 1995. At the time of the
private placement, and at the time of the aforesaid payment by
[Lexington] to Woodbury Capitd and Walker, Respondent
Walker was not effectively registered with the Association and
was subject to a Satutory disqudification. . . .

By reason of the foregoing, [Lexington], Berkun and Walker
acted in contravention of NASD Interpretive Memorandum
2420-2, and thereby violated NASD Conduct Rules 2420 and
2110.

Conduct Rule 2420 prohibits NASD members from deding with non-members except at the
same prices, for the same commissions or fees, and on the same terms and conditions accorded by such
member to the genera public. The Commisson has held that such prohibition is "directed to the
member firm making improper payments and to the persons associated with that member who are
responsible for making those payments” See In re Lawrence W. Lege, 51 S.E.C. 589, 591 (1993).
Similarly, the operative find paragrgph of IM 2420-2 prohibits payment by a member to any
disqualified person.*®  Although the complaint properly aleged that Lexington (a member firm) made a
commission payment to Woodbury (a non-member firm), through Berkun (a person associated with that
member), in connection with Waker having introduced a purchaser to Stern, the complaint did not
clearly dlege that Walker, as an associated person of Lexington, was responsble for making that
payment. Thus, we cannot find that Waker acted in contravention of either Conduct Rule 2420 or IM
2420-2. Accordingly, we cannot find that he violated Conduct Rules 2420 or 2110.*

Based on the foregoing, we set asde the Hearing Officer's finding of violation and dismiss the
alegation under cause three.

Falure to Tedify Truthfully During Interview (Cause Five). We dffirm the Hearing Officer's
finding that Waker made fdse satements during his Interview in violation of NASD Procedurd Rule
8210 ("Rule 8210") and Rule 2110. The complaint aleged that Waker testified that he was not

18 IM 2420-2 provides, in pertinent part, that "[u] nder no circumstances shal payment of any kind
be made by a member to any person who is not digible for membership in the Association or eigible to
be associated with a member because of any disqudification.”

19

Although acceptance of commission payments prior to being properly registered has been found
to be a violation of Conduct Rule 2110 (see In re Dondd R. Gates, Exchange Act Rel. No. 41777
(Aug. 23, 1999); In re Aswin R. Shah, 52 S.E.C. 1100, 1102-03 (1996), aff'd mem. 132 F.3d 36
(7th Cir. 1997)), we make no determination as to whether such a clam would have merit in this case
because the complaint did not allege that Waker engaged in misconduct on that basis.
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associated with Lexington, and that he had not:  interviewed prospective brokers; recommended stocks,
given motivational speeches to Lexington brokers, and distributed promotiond materials or conducted
due diligence meetings. The testimony by the Lexington brokers demondtrates that, except for the
digribution of promotiond materids, Waker engaged in dl of the conduct that he denied during his on-
the-record interview.® Accordingly, we find that Walker testified falsdly, in violation of Rules 8210 and
2110, by denying that, while associated with Lexington, he had interviewed progpective brokers; given
motivationa speeches, recommended stocks; or conducted due diligence meetings.

Sanctions

The Hearing Officer determined that Walker should be censured;?* barred from association with
any member in any capacity with respect to cause one (association with a member firm while subject to
gatutory disqudification) and cause two (submission of fase information to the NASD on Forms MC-
400 and U-4); suspended for two years with respect to cause five (fallure to testify truthfully during on-
the-record interview); and fined $200,000. We have determined to bar Walker for the reasons set
forth below.?

20 We rgect Waker's argument on gpped that the brokers who testified were not believable. See

discussion above on page 9 regarding our determination to credit the brokers testimony over Waker's.

2 In accordance with the revised censure policy, we are diminating the censure imposed by the

Hearing Officer.

2 The $200,000 fine was apportioned among the causes: $50,000 for each of the four violations.

The Hearing Officer dso imposed a bar and ordered disgorgement of $11,250 with respect to cause
three (payment of commission to disquaified person). As discussed above, we have dismissed the
alegations asto cause three.

23 The sanction of a bar is based, in part, on Walker's disciplinary history, which we consider to

be an aggravating factor. We issued a decison on December 21, 1988, in which we found that Walker
had effected an unauthorized transaction in the account of a public customer. Walker was censured,
fined $3,000, and ordered to disgorge $625. On March 9, 1992, we issued a decision in a second
disciplinary action involving Waker, in which we imposed the following sanctions. censure; $2,000 fine;
and requirement that Walker requaify as aregistered representative (based on findings that Waker sold
shares of anew issue that traded at a premium in the immediate aftermarket to restricted accounts and
faled to disclose on confirmations for transactions that his member firm was a market maker and the
firm dominated the market at the time the transactions were executed). A third disciplinary action (for
Wadker's fallure to honor an $8,750 arbitration award) was the bass for Waker's datutory
disqudification. We issued a decison in that matter on November 22, 1991, imposing the following
sanctions. censure, $45,000 fine, bar from association with any NASD member in any capacity; and a

requirement that the $8,750 arbitration award be honored before Walker applied to become registered
13
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Asto cause one, the rlevant portion of the NASD Sanction Guiddines ("Guiddines") gpplicable
to a disgudified person's associating with a firm prior to obtaining the requisite regulatory gpprovas
recommends the imposition of a bar in egregious cases® The Guiddine does not indude a
recommendation for suspending or barring a person in cases that are less than egregious. We have used
the principa consderations specificaly applicable to this Guiddine to determine whether this is an
egregious cae. We have consdered the nature and extent of Walker's activities and respongbilities
with respect to Lexington, and we conclude that Waker was extensvely involved in Lexington's
management and saes operations for a period of approximately two years while he was subject to
datutory disqudification. That aggravating factor, done, sustains a finding thet this is an egregious case.
Nevertheless, we have identified the following additiona aggravating factors Waker became
asociated with Lexington approximately one year before the Form MC-400 was submitted to the
NASD; and Waker's disqudification resulted from securities-rdlated misconduct. In light of our finding
that the violation under cause one was egregious, we impose a bar from association with any member in

any cgpacity.

With respect to cause two, the Guiddines recommend a suspension of 5 to 30 business days and,
in egregious cases, a sugpension of up to two years or a bar for filing a false, mideading, or inaccurate
form or amendment.?® We agree with the Hearing Officer's conclusion that Walker knowingly failed to
disclose his employment with and ownership of Woodbury, and that such falure bears on his fitness to
return to the industry. Further, we conclude that Walker failed to disclose his ownership of Woodbury
in an attempt to conced his association with Lexington. We consder Waker's conduct to be egregious
and therefore impose a bar from association with any member in any capecity.

Turning to cause five, the Guiddine for faling to respond or falure to respond truthfully,
completdy, or timely to NASD daff requests for information recommends a bar when an individua
does not respond in any manner.®® In cases where mitigation exists, or the person did not respond
timely, the Guiddine recommends that the individua be suspended in any or dl capacities for up to two
years. In this matter, we find Waker's untruthful responses to be as harmful as a complete fallure to
respond and, as such, that a bar is the appropriate sanction. We note that there are no mitigating
factors associated with this rule violation that would support the imposition of a suspenson. Thisis not

with an NASD member.
24 Guidelines at 41 (1998 ed.) (Disqualified Person Associating With Firm Prior to Approval).

% See Guiddine a 65 (1998 ed.) (Forms U-4/U-5 - Late Filing; Falling to File; Fling of False,
Mideading, or Inaccurate Forms or Amendments).

2 See Guiddine at 31 (1998 ed) (Failure to Respond or Failure to Respond Truthfully,
Completdly, or Timely to Requests Made Pursuant to NASD Procedura Rule 8210).

14
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agtuation where Waker initidly failed to respond and subsequently provided the requested information.
In this case, Walker gave fase testimony during an on-the-record interview that he had never been
involved with Lexington's operations, notwithstanding substantial proof to the contrary.

Under a policy change we recently adopted (which applies to al settled and litigated actions
decided and issued on or after November 1, 1999), NASD Regulation will generdly not impose afine
in cases in which an individud is barred or suspended, and where no widespread customer harm has
been identified.”” In accordance with that policy, we set aside the $200,000 fine imposed by the
Hearing Officer.

Accordingly, we order that Waker be barred from association with any NASD member firm in

any capacity with respect to causes one, two, and five?® Pursuant to Procedural Rule 9360, the bar
shdl be effective upon service of this decison.

On Behdf of the Nationd Adjudicatory Council,

Joan C. Conley, Senior Vice President and Corporate
Secretary

z NASD Notice to Members 99-86 (Oct. 1999) (Imposition and Collection of Monetary Sanctions).

28 We have considered al of the arguments of the parties. They are rgected or sustained to the

extent that they are inconsstent or in accord with the views expressed herein.

Pursuant to NASD Procedural Rule 8320, any member who fails to pay any fine, cods, or
other monetary sanction imposed in this decison, after seven days natice in writing, will summarily be
suspended or expelled from membership for non-payment.  Similarly, the regidtration of any person
associated with a member who fallsto pay any fine, costs, or other monetary sanction, after seven days
natice in writing, will summearily be revoked for non-payment.
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