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August 6, 2004 v NeticaTo 8
.Barbara Z. Sweeney. - oL
NASD .
Office of the Corporate Secretary
1735 K. Street, NW

Washington, DC- 20005-1500

. Re: Comments on. Nonce 10 Members 04-45 - Proposed Rule to Impose Specific Sales Prac-
tice Standards and Supervmory Requiremems for Deferred Variable Annumes T ransac-

dions .

‘DearMs Sweeney'

Iam pleasod to respond to the request for wnunents on the Nonce to Members 04-45 (“Notice™), .
which proposes new rules including.specific sales practice standerds and’ supemsory mquxre-
ments for fransagtions in defen’ed varible panmuities ( ‘Proposal") :

United Plagners’ Fmanclai Services of. America (“UPFSA") is a fully disclosed retail broker-

. dealer rogistered to conduct business in all domestic jurisdictions, with approxnnatcly 350 regis- .
tered representatives offeritig seciirities through nearly 100 offices of supervisory jurisdiction. -
UPFSA is a subsidiary of Pacific Select Distributors, a subsidiary of Pacific Lifé Insurance. UP-

FSAis structured ag a Limited Partnershxp. All UPFSA Partniers and representatives are ﬁnancml

: md investment plannexs that pmvrde a variety of ﬁnancial services to their clxents

As a Lmuted Partner of UI?F SA, 1 appremate the opportumty to submit comments on thc issies "
raised in the proposed Tule change by the National Association of Securities Dealers; Inc (NASD) -

NTM 04-45, The Notice, emphasizes that many firms have not followed the “best practices”
guidelines prewmrsly jssued by the NASD; primarily in Notice to Members 99-35. The Proposed
Rule would itnposc sales pract;ce ‘Standards and supervisory requirenients by mewber firms ap-
plicable to deferred vanab]c mnumas NASD eﬁ'orts to qnhance investor protecﬁon axe to be

commended,

I havc rcmwcd the “Jomt Staff Report on Broker—Dealer Salw of Variabla Insurance Producm”
issued by the SEC and NASD on June B, 2004 {the “Réport”) and am in general agreement that
some action should be taken i the light questionable sales practices and investor confusiorn about
variable anmuity transactions. As a Limited Partner of UPFSA, I support the conicept of adaptmg, '
the existing best pmchces gu1deﬁnes into A mle, which wou]d umiformly apply in the industry. :
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o "Howcvu', the Proposed Rnl;e would go further by imposing significant new burdens on broker-
- dealers and registered rapresemaﬂveh I'believe there are preliminary steps that could address the
problems in'a moare effective and cost-efficient manner, and should be considered before more
costly and burdensome obligations are imposed. As a registered representative, an OSJ Manager,
and a Limlted Partner of UPFSA, I offer the comments below on the Proposed Rule followed by

my spemﬁc recommcndanons |

- -MM_MM_
L, As L[ggoled, Pgint-of-§nle RiSk Disﬂosure Brochures are Unworkable.

- The NASD’s point-of-sale risk disclosure brochure concept is premature. The SEC has proposed:

. its own point-of-sale disclosure rule, Proposed SEC Rule 15¢2-3 under the Securities Exchange

- Act of 1934, The concept of & separate disclosure brochure is itself debatable. Investors are
" likely tobe ‘distracted from reading the prospectus and confused by multiple disclosure docu-

ments: The NASD shotld defer action on the point-of-sale disclosure aspects of its proposed

rule’until the SBC’s rulemaking process has boen completed. Most of the critical comuments di-
rected at the SEC’s pomt~of~sale dxsclomxre rule would also apply to the NASD proposa! '

a. The: concept of. each broker-dcaler creating, maintaining, and vwpdating its own versions of

risk disclosure broctiures for each variable annuity product would be extraordinarily ex-

. pensive, admunsh-ahvely impractical, and risky for broker-dealers. The Proposal calls for

* a document that is separate from the prospectus, bricf and easy to read yet requires that

docuiment o hxghhght the features of the particular variable annuity transaction including,

bt not Jimited. to, liqmdlty issnes, sales charges, fees of all types (including mortality and

_expense: chargcs, admmlstranvc fees, charges for riders or special featnres and investment .
advxsory fees), surrender charges, tex treatment and issues, and market xisk.

Fo-r example ‘SOme NASD members have selling agreements with 50 or more vanable
anmuity issuers. Issuers may have four or more different varisble apmwity products. Each
product’s brochure would need to address differences in state laws, often resulting i at

" Izast four or five state-spemﬁc variations. In such a situation, the brokcr-dealer would be

. required to prepare, CDnhnually update, and manage 1,000 or more disclosure brochures.
. Additionally, registered representatives would be required to maintain and manage all of

‘the separatc disclosure brochures at each branch location. If a separate disclosuxe docu-~

© ment is deemed desirable, then the issuing insuranoce companies who design the annuitics
and piepire the progpectuses should prepare it. This requircment should be removed from

- the Proposal for the followmg roasons: ,

8)  Anylevel of defail on just the inclusions listed in the Proposal would result ina
" . -document that {5 nieither brief nor easy to read.

b)+ Member firms, which offer a wide variety of variable annuity products with

-, thany sub-accounts and riders, would have an impossible task to maintain cur-

tent and accurate disclosure documents for every potential transaction. This re-

'.' quu'emmt would pcnahzc the member firm that offers a broad lma of variable
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nnnulty products and rcward the firm that only sells a hmxtad lme, if not pm-
prietary, of annuity products. '\, .
¢}  This fequirement would. result m massive duphcatmn of eﬁ‘ort and inconsisten-
" cies in disclosure to customers, _ Variable annmity products- with wide distribu- -
" tion are sold by hundreds-of member firms. Each firm would be required to cre~
ate if's own d;sclosurg brochure. “The pafential for material errors and omissions -
" is enormous. For each firm to_gather the data to creatc a customized disclosure
for each such product is an enormous duplication of resources. Two customers
. buying the same prodiict from two différent member firms will hkely receive:
: substantia{ly different disclosure documents.
d)  Unless a elear safe harbor is prowded stating exactly what must be 1nclud=d, or
© . may-be extluded under this provision, creates a regulatory quagmlre for mem-
' - bers‘and ulumately confuge the public. L
e)’ This requirement would be impossible to fulfill in the framework of a nonna!:
sales process. For example, advance creation of the required document would”
. be impossible if {he client is permitted’ to make’ point of sale- declswns as to .
.choice of eub-account(s), optxonal riders, ete. It is hard to imagine how & repre- -
sentative could mee this requirement and prascnt & variable. annmty product by .
phone to an existing customer or even complcte a transaction in & single.per- '
© ' . sonalmeeting,
'f)  This requirement mates a civil liability tmp for memb:r ﬁrms with the TE-
' quired disclosure document providing an atiractive foundation on which to base
- allegations. of inadequate or omitted disclosures. This increased exposute to
+ eivil liability vill lead membets to construct legally ctafted disclosurs docu-.
ments: that will work agamst the NASD s dcslred purposc of “bnef and easy to. -
. . dll . ' R
' g .Member firms not engaged in the product creation business do not havc the da-
' tabases, facilities and expertise needed to create and updato mwltiple disclosure
. .documents. Addmanally, spoissors ‘would not have control of the. content:and
* accuracy of these disclosure documents describing the products they create and’
dlstnbute, potentm]ly addmg to theur regulatm'y -and/ot eivil Iiabmty exposure

2. ' '. _'t-a eterm!naﬂon M st nclude Insu ce and . curitxes
Cons:dergtwn . ' '

' The NASD acknowledges that 1 vanable annmty contains both an insurance componcnt and a .
securities componext, The Propased Rule appears to give Little or no weight to the | insurance
' fcahu’es ofa vmable am:my in tha smtabxhty analysns

3 jable: in Tnx- alified Retirement Pl ns i1y not Un-
_ guﬂgh!e. '

. The Proposcd Rule ;mphcs that 'vazisble annuities jn tax-quahﬁed retirement plans are pre-

-+ sumned to be unsnitable. However, a variable annuity may have additional features that attract |

. an investor with a qualified retitement plan, without fegard to the abserice of additional tax
advantage Sqmu gustomers nem;hng the msmnco beneﬁts may lack the money outslde of .
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- thelr rcurcment plan to obtam it. An employer’s contributions to the retirement plan may
“only be utilized when the annuity is purchased within the plan. Customers maybe seekmg to
- maximize the conitributions 1o their retirement plan. Purchasing an annmty inside & retire-
: ment plan account permits a customer to obtzin the insurance benefits using pre-tax dollars,
perhaps allowing the customer to afford more bengfits. The National Association for Vari-
,able*Annuities (‘NAVA") has identified a variety of benefits of a variable annuity in a tax-
qlmhfied retirement plan, mcludmg lifetime income payments, farnily protcctton through the
" ‘death benefit, and guaranteed fees. The primary goal of a retirement plan is not to obtain tax ..
 deferral but to provide retirement income that will Jast for the life of the recipient.. Variable
anmuities -arg demgned to accamplish this goal by providing for the accumulation of assets .

during the owner's income-producing years, and guarantesing payments in retirement that
_ Jast for as long-as he of shé lives. Many defined contribution plans do not otherwise offer -

-, - their pammpants thls option,; so for people who want income they cannot outlive, a variable
' 'annmty can bc wy attramve

ustomer atio Re houl eUniform

' Section (a)(2) of the Proposed Rule requires that firms obtain additional information about
.+ gustomers purchasmg variable annuities. A different standard for variable products will be
" more difficylt and confusing for. representatives, and more expensivo for firms. Uniform
© - standards for all products (as is the cutrent practice) are choaper, easier, less: -confusing for.
* .. representatives ‘and. more, m:portanﬂy, the public. All required customer data gathcnng
should bo presm'bed in one sccuon of the NASD rules to aveid inadvertent omissions.

8. .Marlsun of OId and Replacement Policies is Not Always Possi- . - i

The Pmposcd Rule. would mandatc a comparison of the old annuity’s features and costs with
the replacement policy’s features and costs. A customer may not have retained 2 copy of the
- old pollcy oran associated person may not have access to it. The issuer of the old policy may
be uncooperative in furnishing a copy if it knows the customer is considering replacing the
‘old product and tan be expected to press the customer not to make a change. Must the firm .
decline to do business with that customer because the required comaparison cannot be made?
The rule shoyld allow for a gustomer’s certification that the old policy is unavailable. There
.. are instances when, bccause of competition driving policy enhancements in variable product. -
" market place; ¢ an old pohcy can be readily determined to be outdated or no longer appropriste’

hecause of ngw features w:thout an extensive analysis.

sin&ss day Turn-aronnd is Unnecessary and’ nwor b]e.

Thc mqmred pnnclpal's rewew, approval, and suitability determination must come thhm
" .one business day after the customer has signed the application. The proposal, if implemented
. in jts cugrent form, ‘would requzre that variable armv.dty business be processed and supervised -
. d:ft‘crently tham any other product line, resuitmg in inefficiency, much increased costs and se-
. tious erosion of existibg compliance and supervisory systems.
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In many firms a dcsxg;natcd principal may not be available on such short notice due to bthex
firm responmblhnes “Often times, principal-reviewing transactions will request additional

* information. before ,gmnhng approva], and the information cannot be compiled in onc day.
Today, représentatives in satellite officés often send completed applications to the home. of-

. fice by regular mail. The Prnposed Rule would require faxes or overnight delivery services,

" adding to the cost of the transactmn and' placmg unwarranted time pressure on supervisors.

An fntvestor is adequabely pmbccted by t.hc “fmc look” pcnod that starts when be or she re- . .
ceives the policy. The: one-day réview requnrement creates a substantial burden, the posmbll- P
ity of madvertcnt errors, and no additiona) investor protection. The short time frame. ay, in
fact, hinder some firms’ existing toview processes The rule conld provide (and require dis-
closures to state) that in all cascs. ‘8 application is not accepted unitil the reviéw and approval

. has besn given by the demgnated pnnmpal not _;ust in the case of replacements and ex~

changﬁ

7 § ggggm [g; Egjggn Eﬂim are an!eng

- The Pmposcd Rule rcfcrcnccs "red ﬂag’ standards that are to'be sct by the' ﬁrm but offers 1 no -
guidance or benchmarks: to assist a firm in developing thosé standards. For exainple; what
customer, age does the NASD find troublesome? What percentage of het worth? What abso-
lute dollar figars?- What is a “long tetm” investment objective in the context of annuities? .
By requiring pnnmpals to- consider thése. fagtors but not giving any guidance on what the
NASD :would consider mmmtable, the NASD is not gmng firms adequate tools to comply

with the rule. -

Récomn'rended' ehmlna St

1, Develon Conseusns and gublish “Red Flag”. Begchma;ks

Today, the su1tab1hty benchmarks (the “red flags”) by which firms will be Judged upon ex-
amination are, not well defined nor well understood. - NTM 04-45 identifics several bench-
marks, which are to be set by each firm.- While fexibility is important, the industry, regula-
tors, and arbitrators could more unlformly and consistently apply better-defined benchmarks,
The standards coild be pubhshed by the NASD as “best practices” or as a- rule. - Input on
these standards could be obtained from insurance compariies, other ﬂnancnal service and pro—- -
_ fesmonal assocxatmns, and lmowledgcable acadmmcs ]

. 2 SEC should &gamme the efﬂcagg g: nmgnectns regug;ements

Improvmg customers” understanding of vanable annuity produets is a critical part of address-
ing the problems.  The SEC, with NASD itpot, ‘should review and revise the content and L
format of prospectuses to make thern more meaningful to onstomers. If the SEC and NASD
continue to believe prospectilses dre so ineffective that separate risk disclosure brochures are -
necessary, then those separate documents should be-prepared by the issuing insurance com-
panies and filed mth the SEC as a part ‘of their rcglstrataon statcments. ‘This approach would
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- best assure aocuracir,:cbﬁpletenm,' andﬁmifon-hity of disclosures with the lowest overaﬂ cost. .

. of implementation ~ costs which ‘will ultimately be borne by customers..

ective In-Othéi' wWays.

The reasoning: bebind the proposed risk disclosure brochure is, in part, intended to improve-
investor education. The NASD could spearticad & joint NASD/SEC/insurance and broker-
dealer- industry- task, force to oreate an industry-wide educational brochiire or disclosure
document of general application that could be delivered to all variable ansinity customers '
prior to. signing contract applications. For example, options-related risk. disclosures are re- .

_quired for every new options account. Customer acknowledgements of these disclosures .

.- could be built into application forms used by the issuing insurance compaies, thus better as- -
© - suring and confirming customers’ basic uriderstanding of the variable anpuities product they
Concluslons

'As 8 Limited Partner. of United Planncrs®, I support reform to sddress the problems that have
" been identificd by. the SEC and NASD in the Joint Report. I believe that current rules already
" provide sufficient gnidance for salgs practioes and supervision related to variable annuity transac- .
‘tions, and that those rules should contiriue to be fully enforced. However, I am not.opposed to
documenting in the-rules the requirement that a registered representative, in conjunction with a
salcs presentation on variable ennuities, must inform the customer of the unique features of a the
variable anwuity contract and determine. that the deferred variable. annuity as a whole and the un-
.| derlying sub-accounts gecormended are suitabic for the particular customer. 1 believe the rec-"
ommiendations described above are an important — and necessary — first step in addressing many

" ofthe uiderlying causes for these industry problems, "

. Any rule changes that relate to vatiable annuity transactiona should take into consideration that -
these transactions result in a contiact between the customer and the insurance company issuing,
the annuity. This means that subs@mtm;acﬁoné gtich as changes in sub-accounts, additional

. invéstients into the contract and partial.or full liquidations can be initiated by the custorner with .

. little or no involvement by-the member firm or representative who participated in the initial pur-.

chase transagtion.” - . . . - o Co. , ° '

T agres that m_pmb'er fitms, which sell variable anmuity transactions, should; provide adequate
training for their Tepresentatives; but I belicve ciurent rules describing the firm clement training
* requirements provide sufficient docamentation of this requirement. Thére is a risk that creating a
specific rule for annuity trainiog may creaté the impression that trzining is not required for prod-,
-ucts not specified, R A T ' ' ;

I believe ‘vaxi‘a'bln mnu'iﬁas arc a very aitractive and practical investment vehicie for the majority
of Americans and it-would be a disscrvice to the public to adopt the provisions of this Proposal

‘that unfairly penalize broker-dealers that offer varisble anpuities. -
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' 'Thank you agam for promdmg thc opportmmy for the industry to participate in the rule making
. pmccss _

>Sl.ncers=1y,. . A/ o
" MchaelA ‘Ball; CSA, FIC. -
' President, Ball Fmanc1a1 Gmup LLC

X8 "Sccuntxes and Advisory Services Offered Through -
~ United Planners' Financial Services of America,
= Membet NASD and SIPC



