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Executive Summary

On August 7, 1997, the Securities
and Exchange Commission (SEC)
approved amendments to the Nation-
al Association of Securities Dealers,
Inc. (NASD®) Code of Procedure
setting forth, among other things,
genera procedures for membersto
apply for exemptions under various
rules and conforming changesto pro-
vide exemptive authority for particu-
lar rules. The new rules supersede
prior procedures, which vested
authority for granting exemptionsin
various standing committees of the
NASD.

Questions concerning this Notice
may be directed to Alden S. Adkins,
General Counsdl, Office of General
Counsel, NASD Regulation, Inc., at
(202) 728-8332; Mary Dunbar,
Assistant General Counsal, Office of
Generd Counsd, NASD Regulation™,
at (202) 728-8252; and Robert J.
Smith, Senior Attorney, Office of
Genera Counsel, NASD Regulation,
at (202) 728-8176.

Discussion

As part of the NASD’s settlement of
administrative proceedings with the
SEC last year, the NASD agreed to
provide autonomy and independence
to the regulatory staff of the NASD
and its subsidiaries such that the staff:
(i) has sole discretion as to what mat-
tersto investigate and prosecute,

(i) has sole discretion to handle all
other regulatory matters, (iii) prepares
rule proposals, rule interpretations,
and other policy mattersinvolving
consultations with interested NASD
congtituenciesin afair and evenhand-
ed manner, and (iv) isgeneraly insu-
lated from the commercia interests
of its members and The Nasdag Stock
Market™ (Nasdad®).

On August 7, 1997, the SEC gpproved
amendments to the NASD’s Code of
Procedure setting forth, among other
things, general procedures for mem-

bersto apply for exemptions under
various rules and conforming
changes to provide exemptive author-
ity for particular rules. The approved
amendments provide autonomy and
independence to the regulatory staff
in that the amendments require mem-
bersto apply to the staff in thefirst
instance for an exemption under vari-
ousrules and provide aright of
appeal to the National Business Con-
duct Committee (NBCC). Under
previous rules, certain quasi-adju-
dicative or exemptive authority was
granted to various standing commit-
tees. The ruleswere developed after
extensive consultation with SEC
Saff.

Description

The amendments creste anew Rule
9600 Series under the Code of Proce-
dure that requires a member seeking
an exemption from certain NASD
rulesto file awritten application with
the Office of General Counsdl of
NASD Regulation. The amendments
also set forth alist of specific rules
under which exemptions are avail-
able, including: rulesrelating to reg-
istration requirements (Rule 1021);
categories of principal registration
(Rule 1022); qualification examina-
tions and waiver of requirements
(Rule 1070): free-riding and with-
holding (IM-2110-1)"; communica-
tions with the public (Rule 2210);
customer account statements (Rule
2340); margin accounts (Rule 2520);
underwriting terms and arrangements
for corporate financing matters (Rule
2710); conflicts of interest involving
distributions of securities of members
and affiliates (Rule 2720); direct par-
ticipation programs (Rule 2810);
position limits for index warrants
(Rule 2850); exercise limitsfor index
warrants (Rule 2851); position limits
for options (Rule 2860); position lim-
itsfor index options (IM-2860-1);
exercise limitsfor options (Rule
2860); securities categorized as
“failed to receive’ and “failed to
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ddiver” (Rule 3210); short sales
(Rule 3350); customer account trans-
fer contracts (Rule 11870); clearance
of corporate debt securities (Rule
11900); and MSRB Rule G-37.

The rules provide that any written
application for an exemption must
contain the member’s name and
address, the name of a person associ-
ated with the member who will serve
asthe primary contact for the appli-
cation, the rule from which the mem-
ber is seeking an exemption, and a
detailed statement of the grounds for
granting the exemption. If the mem-
ber does not wish the application or
the decision on the application to be
publicly available in whole or in part,
the member also must include inits
application adetailed statement,
including supporting facts, showing
good cause for treating the applica-
tion or decision as confidentia in
wholeor in part.

The rules require the NASD Regula-
tion staff, after considering an appli-
cation, to issue awritten decision
setting forth its findings and conclu-
sions and to serve this decision on
the applicant pursuant to NASD
Rules 9132 and 9134 in the Code of
Procedure. After thedecisionis
served on the applicant, the applica-
tion and decision will be made pub-
licly available unlessNASD
Regulation staff determinesthat the
applicant has shown good cause for
treating the application or decision as
confidentia inwhole or in part.

The rules permit an applicant to
appeal the decision by filing awritten
notice of appeal within 15 calendar
days after service of adecision issued
under proposed Rule 9620. The
notice of appeal must contain a brief
statement of the findings and conclu-
sions asto which exception is taken.
The NBCC may order oral argument.
If the applicant does not want the
NBCC's decision on appeal to be
publicly available in whole or in part,
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the applicant must include in its
notice of appeal adetailed statement,
including supporting facts, showing
good cause for treating the decision
as confidential inwhole or in part.
The notice of appeal must be signed
by the applicant. Where the failure
to promptly review adecision to
deny arequest for exemption would
unduly or unfairly harm the appli-
cant, the NBCC shall provide expe-
dited review. An applicant may
withdraw its notice of appedl at any
time by filing awritten notice of
withdrawal of appea with the
NBCC.

The rulesrequire the NBCC, follow-
ing the filing of anotice of appedl, to
designate a subcommittee to hear an
oral argument, if ordered, to consider
any new evidence that the applicant
can show good cause for not includ-
ing in its application, and to recom-
mend to the NBCC adisposition of
all matterson appeal. After consid-
ering all matters on appeal and the
subcommittee's recommendation, the
NBCC will affirm, modify, or reverse
the decision issued under proposed
Rule 9620. The NBCC must issuea
written decision setting forth its find-
ings and conclusions and serve the
decision on the applicant. The deci-
sion must be served pursuant to
NASD Rules 9132 and 9134 in the
Code of Procedure. The decision
will be effective upon service and
congtitutes final action of the NASD.

Where necessary, the rules also make
conforming changes to those particu-
lar rules under which exemptive
authority may be exercised and clari-
fy that the authority for granting such
exemptions rests with NASD Regula-
tion staff in the first instance.

In addition, authority has been newly
created under NASD Rule 2210to
permit the Advertising Regulation
Department to grant exemptions
from the pre-filing requirements of
paragraph (c) of that rule in order to

reflect existing practice. The need
for such authority under NASD Rule
2210 ariseswhen, for example,
members are the subject of a buyout
or reorganization, or form a sub-
sdiary firm, and the successor entity
issubstantially smilar to the prede-
cessor entity, retains the same control
persons, and continues to produce the
same securities products that were
previoudy filed with the Department.
In such stuations, the pre-filing
requirements may not be necessary in
order to serve the purpose of therule.

Finally, the rules delete the Rule
9800 series, which contained proce-
dures for committee review of staff
decisions relating to corporate
financing and direct participation
program matters.

Therules do not affect certain exist-
ing functions of committees when
the functions performed are funda-
mentally different from adjudicatory
functions, or when the issues present-
ed are highly technical and do not
require aformal process. In particu-
lar, NASD Rule 11110 will continue
to authorize certain functions for the
Financial Responsibility and Opera-
tions Committees, such as review of
“regular way” and “when issued’
transactions or an issuer’s notification
of adue hill or dividend announce-
ment in certain circumstances.
NASD Rules 10102, 10104 and
10301(b) will continue to authorize
certain functions for the Nationd
Arbitration and Mediation Commit-
tee, such as consideration of qualifi-
cations for arbitrators, recruitment of
arbitrators, maintenance of the arbi-
trator pool, composition and appoint-
ment of an arbitration panel ina
particular case, and approval of the
determination to decline the use of
the NASD’s arbitration forum in any
dispute.

The rules create procedural regularity

and predictability to optimize even-
handed results and minimize dis-
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parate results. At the sametime, the
amendments both clarify and stream-
line the process for granting exemp-
tions by articulating the application
and decision process and by clearly
defining appeal rights.

Text Of Amendments

(Note: New text isunderlined; deletionsare
bracketed.)

CODE OF PROCEDURE

9600. Procedures for Exemptions

(c) Applicant

A member that files an application

harm the applicant, the Nationa
Business Conduct Committee shall
provide expedited review.

under thisRuleisreferred to as
“Applicant” hereinafter in the Rule

(c) Withdrawal of Appesl

9600 Series.
9620. Decision

After considering an application,
NASD Regulation staff shall issue a

An Applicant may withdraw its
notice of appeal at any time by filing
awritten notice of withdrawal of
appeal with the National Business
Conduct Committee.

written decision setting forth its find-
ings and conclusions. Thedecision

(d) Appointment of Subcommittee

shall be served on the Applicant pur-
suant to Rules 9132 and 9134. After

Following thefiling of anotice of

9610. Application

(a) File with General Counsd

A member seeking an exemption
from Rule 1021, 1022, 1070, 2210,

the decision is served on the Appli-

appeal, the National Business Con-

cant, the application and decision
shall be publicly available unless
NASD Regulation staff determines

duct Committee shall designate a
Subcommittee to hear an oral arqu-
ment, if ordered, consider any new

that the Applicant has shown good

evidence that the Applicant can show

cause for treating the application or
decision as confidential in whole or

good causefor not including in its
application, and recommend to the

2340, 2520, 2710, 2720, 2810, 2850,

in part.

2851, 2860, Interpretive Materia
2860-1, 3210, 3350, 11870, or
11900, Interpretive Material 2110-1,
or Municipal Securities Rulemaking

9630. Appeal
(a) Notice

Board Rule G-37 shall file awritten
application with the Office of Gener-

An Applicant may file awritten

a Counsal of NASD Regulation.

notice of appea within 15 calendar

National Business Conduct Commit-
tee adisposition of al matters on

appeal.
(e) Decision

After considering all matterson
appeal and the Subcommittee’srec-

b) Content

An application filed pursuant to this

days after service of adecision
issued under Rule 9620. The notice

ommendation, the National Business
Conduct Committee shall affirm,

of appea shall contain abrief state-

modify, or reverse the decision

ment of the findings and conclusions

issued under Rule 9620. The

Rule shall contain the member’s

asto which exception istaken. The

National Business Conduct Commit-

name and address, the name of a per-

National Business Conduct Commit-

tee shall issue awritten decision set-

s0n associated with the member who

tee may order oral argument. If the

ting forth its findings and

will serve asthe primary contact for

Applicant does not want the National

conclusions and serve the decision

the application, the Rule from which

Business Conduct Committee’s deci-

on the Applicant. The decision shall

the member is seeking an exemption,

sion on the appeal to be publicly

and adetailed statement of the
grounds for granting the exemption.

available in whole or in part, the
Applicant also shall includein its

If the member does not want the

notice of appea adetailed statement,

be served pursuant to Rules 9132
and 9134. The decision shal be
effective upon service and shall con-
stitute final action of the Association.

application or the decision on the

including supporting facts, showing

application to be publicly available
inwhole or in part, the member aso

good cause for treating the decision
as confidential in whole or in part.

shal includein its application a
detailed statement, including sup-

The notice of appeal shall be signed
by the Applicant.

porting facts, showing good cause
for treating the application or deci-

(b) Expedited Review

sion as confidential in wholeor in

part.
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Where the faillure to promptly review
adecision to deny arequest for
exemption would unduly or unfairly

Conforming Rule Changes

Rule 1021. Registration
Requirements

(e)(2) Pursuant to the Rule 9600
Series, the [President of the] Associ-
ation[, upon written request,] may
walive the provisions of subparagraph
(D[, above] in situations [which]
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that indicate conclusively that only
one person associ ated with an appli-
cant for membership should be
required to register asaprincipal.

1022. Categoriesof Principal
Registration

(b)(4) Pursuant to the Rule 9600
Series, the Association may exempt a
member[,] or an applicant for mem-
bership in the Association[, may
upon written request, be exempted by
the President of the Association, or
his delegate,] from the requirement to
have aLimited Principa—Financia
and Operationsif:

(A) it has been expressly exempted
by the Commission from SEC Rule
15c3-1(b)(1)(iii);

(B) it is subject to the provisions of
SEC Rule 15¢3-1(a)(2) or to Section
402.2(c) of the rules of the Treasury
Department.

1070. Qualification Examinations
and Waiver of Requirements

(€) Pursuant to the Rule 9600 Series,
the[President of the] Association
may, in exceptional cases and where
good cause is shown, waive the
applicable Qualification Examination
[upon written request by the mem-
ber,] and accept other standards as
evidence of an applicant’s qualifica-
tionsfor registration. Advanced age,
physical infirmity or experiencein
fields ancillary to the investment
banking or securities business will
not individually of themselves consti-
tute sufficient groundsto waive a
Quadlification Examination.

2210. Communicationswith the
Public

(¢) Filing Requirements and Review
Procedures

(8) Exemptions. Pursuant to the Rule
9600 Series, the Association may
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exempt amember or person associat-
ed with amember from the pre-filing
requirements of this paragraph for

good cause shown.

2340. Customer Account
Statements

(d) Pursuant to the Rule 9600 Series,
the Association[, acting through its
Operations Committeg] may[, pur-
suant to awritten request for good
cause shown,] exempt any member
from the provisions of this Rulefor

good cause shown.
2520. Margin Accounts

(©)(5)(C) Joint Accountsin Which
the Carrying Organization or a Part-
ner or Stockholder Therein Has an
Interest

In the case of ajoint account carried
by amember in which such member,
or any partner, or stockholder (other
than aholder of freely transferable
stock only) of such member partici-
pates with others, each participant
other than the carrying member shall
maintain an equity with respect to
such interest pursuant to the margin
provisions of this paragraph asif
such interest werein a separate
account.

Pursuant to the Rule 9600 Series,
[T]the Association [will consider
requests for exemption from the]
may grant an exemption from the
provisions of [this] paragraph
(©)(5)(C)[, provided)] if the account
is:

(i) [the account is] confined exclu-
sively to transactions and positionsin
exempted securities,

(i) [the account is] maintained asa
Market Functions Account conform-
ing to the conditions of Section
220.12(e) (Odd-lot dealers) of Regu-
lation T of the Board of Governors of
the Federal Reserve System; or

(iii) [the account is] maintained asa
Market Functions Account conform-
ing to the conditions of Section
220.12(c) (Underwritings and Distri-
butions) of Regulation T of the Board
of Governors of the Federal Reserve
System and each other participant
margins his share of such account on
such basis as the Association may
prescribe.

2710. Corporate Financing
Rule—Underwriting Terms and
Arrangements

(d) Exemptions. Pursuant to the Rule
9600 Series, the Association may
exempt amember or person associ at-
ed with amember from the provi-

sions of this Rule for good cause
shown.

2720. Distribution of Securities of
Membersand Affiliates—Conflicts
of Interest

(p) Requests for Exemption from
Rule 2720

Pursuant to the Rule 9600 Series,
[T]the Assaciation [Corporate
Financing Committee of the Board of
Governors, upon written request, ]
may in exceptiona and unusual cir-
cumstances, taking into consideration
all relevant factors, exempt a member
unconditionally or on specified terms
from any or al of the provisions of
this Rule which it deems appropriate.
[Unless waived by the party request-
ing an exemption, a hearing shall be
held upon arequest before the Cor-
porate Financing Committee, or a
Subcommittee thereof designated for
that purpose]

2810. Direct Participation
Programs

(c) Exemptions. Pursuant to the Rule
9600 Series, the Association may
exempt amember or person associat-
ed with amember from the provisions

of this Rule for good cause shown.
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2850. Position Limits

(8 Except with the prior written
approval of the Association pursuant
to the Rule 9600 Seriesfor good
cause shown in each instance, no
member shall effect for any account
in which such member has an inter-
edt, or for the account of any partner,
officer, director or employee thereof,
or for the account of any customer, a
purchase or sale transaction in an
index warrant listed on Nasdaq or on
anational securities exchangeif the
member has reason to believe that as
aresult of such transaction the mem-
ber, or partner, officer, director or
employee thereof, or customer
would, acting alone or in concert
with others, directly or indirectly,
hold or control an aggregate position
in an index warrant position on the
same side of the market, combining
such index warrant position with
positions in index warrants overlying
the same index on the same side of
the market, in excess of the position
limits established by the Association,
in the case of Nasdag-listed index
warrants, or on the exchange on
which thewarrant islisted.

2851. Exercise Limits

(8 Except with the prior written
approval of the Association pursuant
to the Rule 9600 Seriesfor good
cause shown, in each instance, no
member or person associated with a
member shall exercise, for any
account in which such member or
person associated with amember has
aninterest, or for the account of any
partner, officer, director or employee
thereof, or for the account of any cus-
tomer, along position in any index
warrant if asaresult thereof such
member or partner, officer, director
or employee thereof or customer, act-
ing aone or in concert with others,
directly or indirectly:

(1) has or will have exercised within
any five (5) consecutive business
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days anumber of index warrants
overlying the sameindex in excess
for the limits for index warrant posi-
tions contained in Rule 2850; or

(2) has or will have exceeded the
applicable exercise limit fixed from
time to time by an exchange for an
index warrant not dealt in on Nasdag.

(b) The Association, pursuant to the
Rule 9600 Series for good cause
shown, may institute other limita-
tions concerning the exercise of
index warrants from time to time [by
action of the Association]. Reason-
able notice shall be given of each
new limitation fixed by the Associa-
tion. These exerciselimitations are
separate and distinct from any other
exercise limitations imposed by the
issuers of index warrants.

2860. Options
(b) Requirements
(3) Position Limits

(A) Stock Options—Except in highly
unusual circumstances, and with the
prior written approval of the Associa
tion pursuant to the Rule 9600 Series
for good cause shown in each
instance, no member shall effect for
any account in which such member
has an interest, or for the account of
any partner, officer, director or
employee thereof, or for the account
of any customer, an opening transac-
tion through Nasdag, the over-the-
counter market or on any exchange
in astock option contract of any class
of stock optionsif the member has
reason to believe that as aresult of
such transaction the member or part-
ner, officer, director or employee
thereof, or customer would, acting
aone or in concert with others,
directly or indirectly, hold or control
or be obligated in respect of an
aggregate position in excess of:

(i) 4,500 option contracts of the put
classand the call class on the same
side of the market covering the same
underlying security, combining for
purposes of this position limit long
positionsin put options with short
positionsin call options, and short
positionsin put options with long
positionsin call options; or

(if) 7,500 options contracts of the put
classand the call class on the same
side of the market covering the same
underlying security, providing that
the 7,500 contract position limit shall
only be available for option contracts
on securities which underlie or quali-
fy to underlie Nasdag or exchange-
traded options qualifying under
applicable rulesfor aposition limit of
7,500 option contracts; or

(iii) 10,500 option contracts of the
put class and the call class on the
same side of the market covering the
same underlying security providing
that the 10,500 contract position limit
shall only be available for option
contracts on securities which under-
lie or quaify to underlie Nasdag or
exchange-traded options qualifying
under applicable rulesfor aposition
limit of 10,500 option contracts; or

(iv) 20,000 options contracts of the
put and the call class on the same
side of the market covering the same
underlying security, providing that
the 20,000 contract position limit
shall only be available for option
contracts on securities which under-
lie or quaify to underlie Nasdag or
exchange-traded options qualifying
under applicable rulesfor aposition
limit of 20,000 option contracts; or

(v) 25,000 options contracts of the
put and the call class on the same
side of the market covering the same
underlying security, providing that
the 25,000 contract position limit
shall only be available for option
contracts on securities which under-
lie or quaify to underlie Nasdag or
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exchange-traded options qualifying
under applicable rulesfor aposition
limit of 25,000 option contracts; or

(vi) such other number of stock
options contracts as may be fixed
from time to time by the Association
asthe pogition limit for one or more
classes or series of options provided
that reasonable notice shall be given
of each new position limit fixed by
the Association.

(vii) Equity Option Hedge
Exemption

a Thefollowing positions, where
each option contract is“hedged” by
100 shares of stock or securities read-
ily convertible into or economically
equivalent to such stock, or, in the
case of an adjusted option contract,
the same number of shares represent-
ed by the adjusted contract, shall be
exempted from established limits
contained in (i) through (vi) above:

1. long call and short stock;
2. short call and long stock;
3. long put and long stock;

4. short put and short stock.

b. Except as provided under the OTC
Collar Exemption contained in para-
graph (b)(3)(A)(viii), in no event
may the maximum allowable position,
inclusive of options contracts hedged
pursuant to the equity option position
limit hedge exemption in subpara-
graph a above, exceed threetimesthe
applicable pogtion limit established in
paragraph (b)(3)(A)(1)-(v).

¢. The Equity Option Hedge Exemp-
tion isapilot program authorized by
the Commission through December
31, 1997.

(viii) OTC Collar Aggregation
Exemption
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a. For purposes of this paragraph (b),
the term OTC collar shall mean a
conventional equity option position
comprised of short (long) callsand
long (short) puts overlying the same
security that hedge a corresponding
long (short) position in that security.

b. Notwithstanding the aggregation
provisionsfor short (long) call posi-
tions and long (short) put positions
contained in subparagraphs (i)
through (v) above, the conventiona
options positionsinvolved in a partic-
ular OTC collar transaction estab-
lished pursuant to the position limit
hedge exemption in subparagraph
(vii) need not be aggregated for posi-
tion limit purposes, provided the fol-
lowing conditions are satisfied:

1. the conventional options can only
be exercised if they are in-the-
money;

2. neither conventional option can be
sold, assigned, or transferred by the
holder without the prior written con-
sent of the writer;

3. the conventiona options must be
European-style (i.e., only exercisable
upon expiration) and expire on the
same date;

4. the gtrike price of the short call can
never be less than the strike price of
the long put; and

5. neither side of any particular OTC
collar transaction can be in-the-
money when that particular OTC col-
lar is established.

6. the size of the conventional options
in excess of the applicable basic posi-
tion limit for the options established
pursuant to subparagraph (A)(i)-(v)
above must be hedged on a one-to-
one basis with the requisite long or
short stock position for the duration
of the collar, although the same long
or short stock position can be used to
hedge both legs of the collar.

c¢. For multiple OTC collars on the
same security meeting the conditions
set forth in subparagraph b. above, al
of the short (long) call options that
are part of such collars must be
aggregated and all of the long (short)
put options that are part of such col-
lars must be aggregated, but the short
(long) calls need not be aggregated
with the long (short) puts.

d. Except as provided above in sub-
paragraph b. and c., in no event may
amember fail to aggregate any con-
ventional or standardized options
contract of the put class and the call
class overlying the same equity secu-
rity on the same side of the market
with conventional option positions
established in connection with an
OTC collar.

e. Nothing in this subparagraph (viii)
changes the applicable position limit
for aparticular equity security.

IM-2860-1. Position Limits
(B) Index Options

(i) Except in highly unusua circum-
stances, and with the prior written
approval of the Association pursuant
to the Rule 9600 Series for good
cause shown in each instance, no
member shall effect for any account
in which such member has an inter-
est, or for the account of any partner,
officer, director or employee thereof,
or for the account of any customer,
an opening transaction in an option
contract of any class of index options
displayed on Nasdag or dealt in on an
exchange if the member has reason
to believe that as aresult of such
transaction the member or partner,
officer, director or employee thereof,
or customer, would, acting alone or
in concert with others, directly or
indirectly, hold or control or be obli-
gated in respect of an aggregate posi-
tion in excess of pogition limits
established by the Association, in the
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case of Nasdag index options, or the
exchange on which the option trades.

(4) Exercise Limits

Except in highly unusua circum-
stances, and with the prior written
approval of the Association[,] pur-
suant to the Rule 9600 Series for
good cause shown in each instance,
no member or person associated with
amember shall exercise, for any
account in which such member or
person associated with amember has
aninterest, or for the account of any
partner, officer, director or employee
thereof or for the account of any cus-
tomer, any option contract if asa
result thereof such member or part-
ner, officer, director or employee
thereof or customer, acting alone or
in concert with others, directly or
indirectly, has or will have exercised
within any five (5) consecutive busi-
ness days a number of option con-
tracts of aparticular class of options
in excess of the limitsfor options
positions in paragraph (b)(3). The
Association may ingtitute other limi-
tations concerning the exercise of
option contracts from time to time by
action of the Association. Reason-
able notice shall be given of each
new limitation fixed by the Associa-
tion.

3210. Securities“Failed to
Receive’ and “Failed to Deliver”

(b) Pursuant to the Rule 9600 Series,
[Flfor good cause shown and in
exceptiona circumstances, the Asso-
ciation may exempt a member or a
person associated with a member [a
member may request exemption]
from the provisions of this Rule [by
written request to the District Direc-
tor of the Digtrict in which his princi-
pal officeislocated)].

3350. Short Sale Rule

(j) Pursuant to the Rule 9600 Series
or on the Association’s [Upon appli-
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cation or on its] own motion, the
Association may exempt either
unconditionally, or on specified terms
and conditions, any transaction or
class of transactions from the provi-
sions of thisRule.

[9800. Corpor ate Financing and
Direct Participation Program
Matterg|

[9810. Purpose]

[The purpose of this Rule 9800
Seriesisto provide a procedure for
review of determination by the Asso-
ciation’s steff regarding compliance
with Rules of the Association relat-
ing to corporate financing and direct
participation program matters by
which any member is aggrieved.]

[9820. Application by Aggrieved
Member]

[Any member aggrieved by a deter-
mination rendered pursuant to any
Rule or regulation of the Association
relating to underwriting terms or
arrangements may make application
for review of such determination. In
exceptiona or unusud circumstances,
amember may request conditionally
or unconditionally an exemption from
such Rulesor regulations. Applica-
tionsfor review will be accepted only
with respect to offerings for which a
registration statement or similar doc-
ument has been filed with the appro-
priate federal or state regulatory
agency; provided, however, that a
hearing committee may waive the
requirement for filing prior to review
upon afinding that such review is
appropriate under the circumstances.

[9830. Application for Review]

[Any member making application for
review pursuant to Rule 9820 (here-
inafter referred to as* applicant™)
shall request such review inwriting
and shall specify in reasonable detail
the source and nature of the aggrieve-

ment and the relief requested. The
applicant shall state whether a hear-
ing isrequested and shdl sign the
written application.]

[9840. Notice of Hearing]

[Any applicant shall have aright to a
hearing before a hearing committee
congtituted as provided in Rule 9850.
The hearing committee may request
ahearing on its own motion. A hear-
ing shall be scheduled as soon as
practicable, at alocation determined
by the hearing committee. Written
notice of the hearing shall be sent to
the applicant stating the date, time,
and location of the hearing.]

[9850. Hearing Committee and
Procedure]

[(& Any hearing shall be before an
individual designated by the Associa-
tion, who shall be current or past
members of the appropriate standing
committee of the Board of Gover-
nors, i.e. the “hearing committee.”
Any applicant shall be entitled to
appear at, and participate in, the hear-
ing, to be represented by counsd,
and to submit any relevant testimony
or evidence. Representatives of the
Association shall be entitled to gppear
a, participate in, the hearing, to be
represented by counsdl, and to submit
any relevant testimony or evidence.
Upon agreement of the applicant, rep-
resentatives of the Association, and
the hearing committee, a hearing
may be conducted by means of tele-
phonic or other linkage which per-
mits all partiesto participate
simultaneoudly in the proceeding.]

[(b) Intheevent that the applicant
walives a hearing before the appropri-
ate hearing committee, the hearing
committee shall review the matter on
therecord beforeit. Any applicant
and the Association shall be entitled
to submit any relevant written testi-
mony or evidence to the hearing
committee.]
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[9860. Requirement for Written
Determination]

[ The hearing committee shall render
adetermination asto al issueswhich
the committee finds to be relevant as
soon as practicable following conclu-
sion of the hearing or, in casesin
which ahearing is not requested,
completion of the committee's
review of therecord. The hearing
committee may determine whether
the proposed underwriting or other
terms and arrangements in connec-
tion with or relating to the distribu-
tion of the securities, or the terms and
conditions related thereto, taking into
consideration al elements of com-
pensation and all of the relevant sur-
rounding factors and circumstances,
arefair and reasonable and in com-
pliance with applicable Rules and
regulations. The determination of the
hearing committee shall beissued in
writing, and a copy shall be sent to
each applicant.]

[9870. Review by Committee of
Board]

[(@) Any member aggrieved by a
determination of a hearing committee
shall have aright to have that deter-
mination reviewed by the appropriate
standing committee of the Board of
Governors.]

[(b) Any member seeking areview of
adetermination of a hearing commit-
tee shall submit awritten request for
such review to the Association within
fifteen (15) business daysfollowing
issuance of the hearing committee’s
written determination. Any such
member shall submit with the written
request for review awritten statement

NASD Notice to Members 97-60

specifying the portion of the hearing
committee’'s determination for which
review isrequested and the relief
sought. Any such member may sub-
mit written testimony or evidence for
consideration by the committee.
Representatives of the Association
may a so submit written testimony or
evidence to the committee.]

[(c) Pursuant to arequest duly made,
the appropriate standing committee
of the Board of Governorswill
review the determination of ahear-
ing committee, giving consideration
to all parts of the record which the
Board committee findsrelevant. The
Board committee shall render a
determination asto al issues which
the committee finds to be rel evant.
The determination of the Board com-
mittee shall beissued in writing, and
acopy shall be sent to each member
requesting review.]

[9880. Nature of Deter mination]

[Any determination by a hearing
committee or standing committee
rendered shall constitute the opinion
of that committee as to compliance
with applicable Association Rules,
interpretations or policies and shall
be advisory in nature only. Such
determination shall not be subject to
review by the Board of Governors.
No such determination shall consti-
tute afinding of aviolation of any
Rule, interpretation or policy. A
finding of aviolation shall be made
only by aDistrict Business Conduct
Committee]

11870. Customer Account Transfer
Contracts

() Exemptions

(1) Pursuant to the Rule 9600 Series,
the Association may exempt from the
provisions of this Rule, either uncon-
ditionaly or on specified terms and
conditions, (A) any member or (B)
any type of account, security or
financial instrument.

11900. Clearance of Corporate
Debt Securities

Each member or itsagent that isa
participant in aregistered clearing
agency, for purposes of clearing over-
the-counter securities transactions,
shall usethe facilities of aregistered
clearing agency for the clearance of
eligible transactions between mem-
bersin corporate debt securities.
Pursuant to the Rule 9600 Series, the
Association may exempt any transac-
tion or class of transactionsin corpo-
rate debt securities from the
provision of this Rule as may be nec-
essary to accommodate specid cir-
cumstances related to the clearance
of such transactions or class of trans-
actions.

Endnotes

" An exemption is available under IM-2110-1
(free-riding and withholding) only with
respect to paragraph (d) relating to issuer-
directed securities. However, the NASD has
proposed amendments that would provide
broader exemptive authority for al of the pro-
visions of IM-2110-1 (see Notice to Members
97-30 (May 1997)).

© 1997, National Association of Securities
Dealers, Inc. (NASD). All rights reserved.
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