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On May 21, 2010, the Financial Industry Regulatory Authority, Inc. (“FINRA”) (f/k/a 
National Association of Securities Dealers, Inc. (“NASD”)) filed with the Securities and 
Exchange Commission (“SEC” or “Commission”) SR-FINRA-2010-028, a proposed rule 
change to adopt NASD Rule 3210 (Short Sale Delivery Requirements) as FINRA Rule 
4320 in the consolidated FINRA rulebook.   

 
FINRA is filing this Partial Amendment No. 1 to make several minor 

clarifications, provide additional detail, and make technical edits in the purpose section of 
SR-FINRA-2010-028.   

 
Thus, on page 4 of 19 and pages 9 and 10 of 19 of the proposed rule change, 

FINRA is amending the below sentence as follows: 
 
The Regulation SHO close-out requirements apply only to the equity 
securities of “reporting” [securities] issuers (i.e., issuers that are registered 
pursuant to Section 12 of the Act or that are required to file reports 
pursuant to Section 15(d) of the Act). 

 
FINRA is not proposing any changes to the footnotes of this sentence. 

 
On page 5 of 19 and pages 10 and 11 of 19 of the proposed rule change, FINRA is 
amending the below sentences as follows: 
 

Pursuant to NASD Rule 3210, FINRA publishes a daily “Threshold 
Security List.” [“Threshold Securities List.”]  The rule became effective 
on July 3, 2006. In adopting NASD Rule 3210, FINRA believed that the 
rule represented an important step in reducing long-term fails to deliver in 
this sector of the marketplace. 
 
In July 2009, the SEC adopted the substance of temporary Rule 204T 
under Regulation SHO as a permanent rule, Rule 204 of Regulation SHO.  
This rule is intended to further the goal of reducing fails to deliver and 
addressing potentially abusive “naked” short selling in all equity securities 
by requiring the delivery of securities by settlement date or, in connection 
with a short sale, the immediate purchase or borrow of such securities to 
close out the fail to deliver position by no later than the beginning of 
regular trading hours on the following settlement day. 

 
After the insertion of “T” following the first reference to “Rule 204” in the above 
sentence, FINRA is adding a new footnote citing to the Commission’s adopting release of 
temporary Rule 204T: 
 

See Securities Exchange Act Release No. 58773 (October 14, 2008), 73 FR 
61706 (October 17, 2008). 
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FINRA is not proposing any changes to the text of the existing footnote in this sentence. 
 
On pages 5 and 6 of 19 and page 11 of 19 of the proposed rule change, FINRA is 
amending the below sentence as follows: 

 
Notwithstanding the SEC’s adoption of this new rule, proposed FINRA 
Rule 4320 continues to be necessary to provide regulatory coverage for 
fails to deliver in non-reporting over-the-counter equity securities that pre-
exist the SEC’s implementation of temporary Rule 204T in September 
2008. 

 
FINRA is amending the text of footnote number 8 on page 6 (and corresponding 
footnote number 9 on page 11) at the end of the above sentence as follows: 
 

Likewise, the SEC is retaining Rule 203(b)(3) of Regulation SHO in order 
to cover pre-existing temporary Rule 204T fails in threshold securities as 
defined in Rule 203(c)(6) of Regulation SHO. 

 
On page 6 of 19 and page 11 of 19 of the proposed rule change, FINRA is 
amending the below sentence as follows: 
 

The proposed rule change also clarifies, consistent with Regulation SHO, 
[that when a participant closes out a fail-to-deliver-position by purchasing 
securities of like kind and quantity, that purchase must clear and settle at a 
registered clearing agency before short sale orders in such securities may 
be accepted.] the borrowing requirements for clearing agency participants, 
including broker-dealers for which they clear transactions, that sell short 
non-reporting threshold securities for which a fail to deliver position has 
not been closed out in the requisite time.  Specifically, if a fail to deliver 
position is not closed out in accordance with Rule 4320(a), the clearing 
agency participant and any broker-dealer for which it clears, including 
market makers otherwise entitled to rely on the Rule 203(b)(2)(iii) 
exception of Regulation SHO, would not be able to short sell the non-
reporting threshold security either for itself or for the account of another, 
unless it has previously arranged to borrow or borrowed the security, until 
the participant closes out the fail to deliver position by purchasing 
securities of like kind and quantity and that purchase has cleared and 
settled at a registered clearing agency. 

 
 


