Party Eval uation of Arbitrators:
An Analysis of Data Coll ected from NASD
Regul ation Arbitrations

by:

Gary Tidwel |
Director, Neutral Training and Devel opnent,
NASD Regul ation O fice of D spute Resol ution,
and Professor of Legal Studies, College of Charleston,
Charl eston, South Carolina

Maj or Kevin Foster**
Assi stant Professor and Course Director of Econonetrics,
United States MIlitary Acadeny, West Point

Maj or M chael Humel **
Assi stant Professor and Course Director of
Research Methods in Political Science,
United States MIlitary Acadeny, West Point

Presented to:

Nat i onal Meeti ng
Acadeny of Legal Studies in Business
August 5, 1999

The authors wish to thank United States MIlitary Acadeny
Cadets Chris Cosner, Jason Delmarty and Yang Xia for their
diligent efforts in helping to conpile and anal yze the data
that nade this paper possible.

** The views expressed herein are those of the authors and
do not purport to reflect the position of the United States
Mlitary Acadeny, the Departnment of the Arny, or the
Departnent of Defense.



Tabl e of Contents

Executive Summary and Fi ndings.......... 3
Background.......ccoooviiiiiiii e, 6
Devel opnent of the Survey.......coooooe..e. 9

Det ai | ed Fi ndi ngs and Met hodol ogy....11

Concl usi on and Future Studies............ 54



| Executive Sunmary and Fi ndi ngs

The NASD Regul ation, Inc., Ofice of Di spute Resolution
(ODR)is the largest securities arbitration forumin the
country. Approximtely 5000 securities related arbitration
cases were filed at ODR in 1998 and 6,000 cases were filed
in 1997. Over 90% of the securities arbitration cases in
the United States are handl ed by ODR, which has over 6,700
arbitrators on its roster. ODR admnisters arbitration
hearings in 46 cities in the United States and has
admnistrative offices in six cities.

Qur research involved analyzing the results of a 15-nonth
study designed to nmeasure how parties to ODR arbitrations
evaluate arbitrators assigned to their case, and the
fairness of the ODR forum Specifically, we collected data
provi ded by parties to ODR cases that were closed by hearing
bet ween Decenber 1, 1997, and April 1, 1999. This data was
coll ected by encouraging all parties to ODR arbitrations to
respond voluntarily to a 21 question survey instrunent.

This survey represents the nost conprehensive, independent
anal ysis of the NASD Arbitration Forum

Findings: NASD Arbitration is Fair

Based upon the analysis of the data collected, we are able
to conclude that participants to ODR sponsored arbitrations
believe their case was handled fairly and w thout bias. The
data we have anal yzed shows the parties to ODR arbitrations
are overwhelmngly satisfied with the fairness of the forum
For exanple, at the conclusion of their arbitration case,
93.49% of those responding indicated that their case
“appears to have been handled fairly and w thout bias.”

The sane strong and overwhel m ngly positive results were
found when parties evaluated the arbitrators who heard their
case. For exanple, of those who responded, the follow ng
chart reflects the percentage of favorable responses
(excellent, or good, as opposed to fair or poor) arbitrators
received for each skill or trait arbitrators are expected to
exhi bit.



Arbitrator Skills or Traits Eval uated Per cent ages of
responses that
wer e excel | ent

or good
Di spl ayed Professionalism 92.62%
Li stened Attentively 94. 71%
Used Clear Inpartial or Unbiased Language 92.51%
Ability to Understand Material Presented 91.52%

Di spl ayed Sensitivity to Gender, Ethnicity 96. 50%
& Culture

Di spl ayed Sensitivity to the Parties 92. 96%
D spl ayed Know edge of NASD Rul es and 89. 91%
Regul ati ons

D splayed Ability to Analyze 89. 66%
Probl enfldentified Key |ssues

Di spl ayed Fairness and Appear ance of 91.67%
Fai r ness

D spl ayed Know edge of the Securities 89. 46%
| ndustry

Using the Chi-Square test!, we found a statistically
significant difference in the responses of clainmnts and
respondents to nine of the 17 survey questions that involved
nmeasur enent of the perceived equity of the ODR arbitration
process. The p-val ue® of less than or equal to .05 was
considered significant for the purposes of this study.

The usabl e survey responses represent a response rate of
between 10 - 20% of the 2,037 ODR cases that were cl osed
after a hearing during this 15-nmonth period. These responses
al so provided 1,032 individual arbitrator eval uations which
represent approximately 15% of the ODR arbitrator roster.

O the parties who responded to the survey, 54% identified
t hensel ves as the claimant or as representing the clai mant,

! The purpose of the chi-square test is to determine if a relationship exists between two
categorical variables, based upon mathematical properties of the normal curve and the probability
of statistical differences between observed and expected outcomes. See, Kachigan, Statistics
and Analysis, Radius Press, 1986, Chapter 13.

% The p-value is the probability that you reject the null hypothesis, given the null hypothesis is
correct. The null hypothesis is that there is no association (FE=FO) between your status as a
claimant (or representing a claimant) and your status as a respondent (or representing a
respondent) and your answer to the survey question.




whil e 46% of those responding indicated they were the
respondent or they represented the respondent.

ODR will continue to survey ODR forum participants and their
eval uation of ODR arbitrators and of the ODR forum



|1 Background

Al t hough arbitration and nedi ati on have exi sted as dispute
resol uti on mechanisns for over 200 years,® it was not until

t he decision of the Supreme Court in Shearson/ Areri can
Express v. MMhon,* that arbitration became the nost widely
used neans of resolving disputes in the securities industry.

In McMahon, ® the Court held that customers who sign

predi spute arbitration agreenents with their brokers could
be conpelled to arbitrate clains arising under the
Securities Exchange Act. As a result, MMhon transforned
securities arbitration froma voluntary alternative to civi
l[itigation, to the principal neans of resolving securities
di sput es between investors and broker-deal ers. Several
subsequent court decisions favorable to the use of
arbitration acted to further increase the use of
arbitration.?®

The principal benefit of arbitration is that it provides a

pronpt, inexpensive alternative to litigation in the courts.
Cenerally, arbitration is final and binding, and is subject
to review by a court only on a very linmted basis.’

The NASD Regul ation Office of Dispute Resolution® has becomre
the |l argest securities arbitration forumin the country. In
addition to arbitrating disputes between investors and
broker-deal ers, arbitration is also used to resolve disputes
bet ween broker-deal ers and their enployees as well as

di sput es between nenber firns.

® Arbitration at the New York Stock Exchange was first offered in 1872 and the NASD first
adopted its Code of Arbitration Procedure in 1968. See, P. Hoblin, Securities Arbitration
Procedures, Strategies, Cases 1-2 (1988). The most recent NASD Code of Arbitration Procedure
was published in May 1999.
;‘482 U.S. 220 (1987), reh’g denied, 483 US 1056 (1987).

Id.
®In 1989, the Court applied the reasoning of McMahon to compel arbitration of claims arising
under the Securities Act of 1933. Rodriguez de Quijas v. Shearson/American Express, Inc., 490
U.S. 477 (1989). See also, Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991).
" See Friedman, G., “Securities Arbitration Still Effective as the Millenium Dawns,” World
Arbitration and Mediation Report, Vol. 10, No. 5, May 1999, pp 133-136.
® The NASD is the largest securities-industry self-regulatory organization in the world. It is the
parent organization of the Nasdag-Amex Market Group, Inc., which operates Nasdaqg and the
American Stock Exchange (AMEX) together under one corporate umbrella. The NASD oversees
the activities of the U.S. broker/dealer profession and regulates Nasdag, Amex, and the over-the-
counter securities markets.




O the foruns that offer arbitration,
the | argest nunber of cases and handl es approxi nately 90% of

al |

charts bel ow show a 19 year history of cases filed at the

securities arbitrations in the United States.

NASD O fice of Dispute Resol ution.

Arbitration Cases Filed by Year °

ODR receives by far

The

NASD Regulation, Inc.

Arbitration Cases Filed by Year

Year Cases Year Cases

1980 318 1991 4,150
1981 422 1992 4,379
1982 606 1993 5,421
1983 768 1994 5,586
1984 1,108 1995 6,058
1985 1,400 1996 5,631
1986 1,587 1997 5,997
1987 2,886 1998 4,938
1988 3,990 Est. * 1999 5,828
1989 3,651 2000 -
1990 3,617 2001 -

? Statistical data provided on July 19, 1999 by ODR.
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Wth the increased use of arbitration as a neans of

resol ving securities disputes also cane an increased
scrutiny of the process, and a nunber of newspaper and ot her
articles that were critical of the arbitration process.*°

The nunber of articles critical of securities arbitration
has decreased over the last two years, and the use of
arbitration as a neans of resol ving disputes continues to
gr ow.

% For example see, “Wall Street’s Stingiest Judges”, Money, November 1996, pp 100-117



|11 Devel opnent of the Survey

As part of its oversight responsibility for arbitration, the
National Arbitration and Mediation Committee!! (NAMO),

devel oped a survey instrunent titled “Party Eval uation of
Arbitrators.” The previous survey instrunent used by ODR
elicited an extrenely | ow response rate.

The purpose of this new instrunent was to obtain eval uations
from ODR forum participants regarding their perceptions of
case processing and of arbitrator perfornance.

One of the primary objectives of the party eval uation of
arbitrators survey was to conply with the Arbitration Policy
Task Force recomendation to take innovative steps to
encourage a greater number of evaluations fromparties.*?

Specifically, the Task Force st ated:

“Eval uations of arbitrators by participants in the
arbitration process are a vital source of

i nformation. They are used by the NASD staff to
devel op trai ning prograns, counsel arbitrators about
deficiencies or problens, and to determne if certain
arbitrators should continue to be sel ected.
Unfortunately, getting participants to provide

eval uati ons has proven extrenely difficult.
Nonet hel ess, a greater effort nust be nmade to obtain
candi d and conpl ete eval uations fromparties, their
counsel, and fromother arbitrators.”?*

Consequently, the “Party Evaluation of Arbitrators” survey
was devel oped and approved by the NAMC and was i npl enent ed
on Decenber 1, 1997. Copies of the survey instrunment are
given to the arbitrators on each case to distribute to
parties at the arbitration. The Chairperson of the

' The National Arbitration and Mediation Committee advises the NASD Board of Governors on
development and maintenance of an equitable and efficient system of dispute resolution that will
equally serve the needs of public investors and NASD members.

2 The Arbitration Policy Task Force was a high-level group appointed in September 1994 by the
Board of Governors of the NASD, and was chaired by former Securities and Exchange
Commission (SEC) Chairman David S. Ruder. In January 1996, the Task Force issued more
than 70 recommendations representing the most comprehensive revamping of securities industry
arbitration since it was established to resolve investor disputes more than a century ago.

13 «3ecurities Arbitration Reform” Report of the Arbitration Policy Task Force to the Board of
Governors National Association of Securities Dealers, Inc., January 1996, p. 101.



arbitration panel advises all parties at the first hearing
of the arbitration as foll ows:

“Party Eval uations: As part of NASD

Regul ation’s efforts continually to inprove
the arbitration process, each party or
representative(s) wll be asked voluntarily
to participate in conpleting a questionnaire
concerning this arbitration. You will be
provi ded with an opportunity to conplete the
guestionnaire at the conclusion of the fina
heari ng. " **

At the conclusion of the hearing, the Chairperson again
requests that each party or representative conplete the
survey and mail their responses to a designated i ndependent
educational institution. To facilitate return of the
survey, a self-addressed postage paid envel ope is provided
to the participants.

The parties are given the party evaluation of arbitrators
survey at the conclusion of their hearing. Wile the
parties are encouraged to conplete the survey before
receiving the award, there is no deadline for submtting the
eval uation. Therefore sone parties may know the
arbitrators’ decision before they submt their eval uation.

The initial tabulation of data was conpleted by Gary Ti dwel |
whil e he was a nenber of the roster faculty at the Coll ege
of Charleston.! The data analysis was eventual |y
transferred to Majors Kevin Foster and M chael Hummel, both
of whom are Assistant Professors in the Departnent of Social
Sciences at the United States MIlitary Acadeny, West Point.
Maj ors Foster and Humrel received all of the data at West
Poi nt and were responsi ble for tabul ating and anal yzi ng al
the results.

ODR continues to use the survey allowing all parties to ODR
arbitrations to evaluate the arbitrators and the forum

4 Office of Dispute Resolution Hearing Script.
> On July 13, 1998, Gary Tidwell became Director of Neutral Training and Development, Office of
Dispute Resolution.
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| V Detail ed Fi ndi ngs and Met hodol ogy

From Decenber 1, 1997 through April 1, 1999, the authors
recei ved 415 conpleted “Party Evaluation of Arbitrators”
surveys. The objective responses to the surveys were
transferred to answer sheets that enable the objective data
to be scanned by optical scanning machi nes. The data were
converted into a conputer statistics package which all owed
for data anal ysis.

The 415 responses represent a response rate of approxi mately
10 - 20% of the ODR cases that were closed after a
hearing.'® Each party evaluation of arbitrators survey
allowed the parties to evaluate all arbitrators assigned to
the party’'s case. Usually, there are three arbitrators
assigned to a case. Consequently, there were 1,032
arbitrators evaluated with sone arbitrators receiving
mul ti ple evaluations. W estimate that approxi mtely 15% of
the ODR roster of arbitrators were eval uated. !’

16 During the applicable time period of December 1, 1997 to April 1, 1999, a total of 2,037 ODR
arbitration cases that were closed after a hearing. If a party evaluation of arbitrator survey was
received from one of the parties to a case, this would represent a return rate of 20% for all cases
closed after a hearing. If, however, two surveys were returned from a case that was closed after
a hearing, this would represent a response rate of 10% for all cases closed after a hearing.
Therefore, we estimate that we received a 10 - 20 % response rate based on the 2,037 cases that
were closed after a hearing during the relevant time period.

" ODR has approximately 6,700 available arbitrators. Therefore, 1,032 arbitrators evaluated
reflects approximately 15% of the available arbitrator roster.

11



Fi ndi ngs

The foll ow ng table shows the total number of responses
recei ved for each question on the survey instrunent.

Responses
Question # Sunmary Responses

1 Cl ai mant or Respondent 1015

2 Case handled fairly and w t hout bias 999

3 Di spl ayed professionalism 1016

4 Li stened attentively 1020

5 Used clear inpartial or unbiased 1001
| anguage

6 D splayed ability to understand 1002
mat eri al presented

7 D spl ayed sensitivity to gender, 858
ethnicity, cultural differences

8 D spl ayed sensitivity to parties 995

9 Di spl ayed know edge of NASD rul es 951
and procedures

10 Di spl ayed ability to analyze 967
probl ens/identify key issues

11 Di spl ayed fairness and appear ance of 1009
fairness

12 Di spl ayed know edge of securities 958
i ndustry term nol ogy and practices

13 Deci ded di scovery and ot her 738
prehearing notions in atinely
manner

14 Deci ded di scovery and ot her hearing 790
nmotions in a tinmely manner

15 Commenced all prehearing sessions on 707
time

16 Commenced all hearing sessions on 961
time

17 Conduct ed efficient prehearing 680
sessi ons

18 Conducted efficient hearing sessions 955

19 Gender 959

20 Race 982

21 Age 1004

In evaluating the data, we first tested the reliability of

the data for selection bias and al so exam ned the
denogr aphi cs of those who responded to the survey.

12




Question one of the survey asks the party participant if, in
this particular case, they were: claimant; representing a
cl ai mant; respondent; or, representing a respondent. As the
charts below reflect, 54% of those responding identified

t hensel ves as a claimant or representing a claimant, while
46% of those responding identified thenselves as a
respondent or representing a respondent.

Party evaluation data: Reliability I

Response by Participant Type
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Party evaluation data: Reliability I

Claimant vs. Respondent

54%

~ 0/

60% A
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Y, |
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40% -
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0% -

Claimant Respondent
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Questions 19 through 21 exam ne the denographics of those
responding to the survey instrunent. The results are as
fol |l ows:

Party evaluation data: Demographics I

® Gender

14% women

86% men

Only 959/1032 valid responses
® Race

4  African-American

2  Native American

50 Hispanic

914 White

50 No response

15



Party evaluation data: : Demographics '

Age Number

35 and under |198
36-45 326
46-55 297
56-65 121
Over 65 62

Di scussions with ODR staff verifies that the denographics of
the data received are consistent with what the staff
bel i eves are the denographics of participants in the ODR
arbitration forum

Questions 2 through 18 exam ne the parties’ evaluation of

the ODR process and their evaluation of the arbitrators who
heard their case.

16



The foll owi ng pages provide data anal ysis for each of these
remai ni ng questions. 1In addition, the charts bel ow show t he
responses of those individuals who identified thensel ves as
t he respondent or representing the respondent, and those

i ndi vidual s who identified thenselves as the clai mant or
representing the clai mant.

Question two of this survey eval uates survey participants’
views not only of the ODR forum but also of the fundanmental
and critically inportant conponent of any arbitration:
havi ng your case handled fairly and wi thout bias. The
responses indicate 93.49% of those who responded believed
their case had been handled fairly and without bias. Wile
53% of the respondents, or those who represented respondents
strongly agreed that their case had been handled fairly

w t hout bias, an even higher percentage (61% of the
claimants strongly agreed with that statenent.

Al so of significance is the chi-square analysis of this and
ot her survey questions. The | ow p-value of the chi-square
test of .003 reflects that there is clearly a statistically
significant difference between the way clai mants and
respondent s answered question two.

This chi-square analysis with any p-val ue equal to or |ess
than .05 (95% confidence level) represents a statistically
significant difference in the way that claimants responded
to a particular survey question versus the way respondents
responded to the sanme survey question.

17



We found this statistically significant difference between

respondents and cl ai mants responses existed not only in the
responses to question nunber two, but also in the responses
given to the follow ng survey questions:

Sur vey Question/ Topi c Chi - Squar e

Question P- Val ue

Nunber

3 Di spl ay professionalism .05

6 Di spl ayed ability to understand . 029
mat eri al presented

7 Di spl ayed sensitivity to gender, . 000
ethnicity, cultural differences

9 Di spl ayed know edge of NASD . 019
Regul ation, rules, and procedures

10 Di spl ayed ability to analyze . 003
probl ens/identify key issues

12 D spl ayed know edge of securities |.018
i ndustry term nol ogy and
practices

16 Commence all hearing sessions on . 018
tinme

17 Conducted efficient prehearing . 003
sessi ons

Al so of significance, in each of the survey questions, the
claimants had significantly nore intense positive responses
than the respondents. For survey questions 2 through 18, the
claimants were nore in agreenment with a positive eval uation
than were the respondents. Wile all parties had an
overwhel m ngly positive evaluation of the arbitrators and of
the ODR forum the data shows the claimants were nore
positive than the respondents.

The finding of a stronger favorable response fromthe

cl ai mants as opposed to the respondents may contradict sone
of the literature relating to securities arbitrations (See
f oot note 10).

18




Survey Question Anal ysis

The foll ow ng pages provide detail ed anal ysis for each of
the 17 survey questions that neasure the parties’ perceived
equity of the ODR arbitration process and of the ODR
arbitrators who heard their case. Follow ng each survey
guestion is a table that provides the frequency, percent
frequency, and cunul ative response for that question.

A second tabl e groups the responses of those who responded
as being the respondent or representing the respondent, and
t hose who responded as being the claimnt or representing

t he cl ai mant.

This tabul ar anal ysis for each question is followed by a
chart that depicts for each question the total responses,
and then the percentage responses for all respondents and
for all claimnts.

19



2. At this point, ny case appears to have been handl ed

fairly and without bias:

O Strongly Agree
Q Agree
O D sagree
Q Strongly disagree
Anal ysi s
Case
handl ed
fairly | Freq Per cent Cum
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Strongly Agree | 573 57. 36 57. 36
Agr ee Y 361 36. 14 93. 49
Di sagree | 27 2.70 96. 20
Strongly Di sagree| 38 3.80 100. 00
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Total | 999 100. 00
| Case handled fairly
claim | Strongly Agr ee Di sagree Strongly
Agr ee Di sagree Tot a
___________ o
Respondent | 245 196 9 13 | 463
| 52.92 42.33 1.94 2.81 | 100. 00
___________ o
Cl ai mant | 321 165 18 22 | 526
| 61. 03 31.37 3.42 4.18 | 100. 00
___________ o
Total | 566 361 27 35 | 989
| 57.23 36. 50 2.73 3.54 | 100. 00

Pearson chi2(3) = 14.2259 Pr =0.003

20




At this point, my case appears to have been

handled fairly and without bias.

70%
60%
50%
40%
30%
20%
10%

0%

61%
57%
53%
2%
36%
R104
P A /U
04 4% 0 64%
%rg%gely Agree Disagree 36?239‘3¥ee‘ %?ggly Agree  Disagree Sggg%e ! %rrgggly Agree Disagree %&Sg%e
Total Respondents Claimants

Chi? P-value=.003
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3. D splayed Professionalism

a) Excel |l ent
b) Good
c) Fair
d) Poor

Anal ysi s

Di spl ayed Professionalism

| Freq. Per cent Cum
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Excel l ent | 772 75. 98 75. 98
Good | 169 16. 63 92.62
Fair | 54 5.31 97.93
Poor | 21 2.07 100. 00
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Total | 1016 100. 00
| Di spl ayed Professionalism
claim | Excel | ent Good Fair Poor | Tot a
___________ e
Respondent | 344 84 33 7 | 468
| 73.50 17.95 7.05 1.50 | 100. 00
___________ e
Cl ai mant | 415 82 20 13 | 530
| 78. 30 15. 47 3.77 2.45 | 100. 00
___________ e
Total | 759 166 53 20 | 998
| 76. 05 16. 63 5.31 2.00 | 100. 00
Pearson chi 2(3) = 7.8329 Pr = 0.050

22




Displayed Professionalism

100%

80%

60%

40%

20%

0%

76% 74% 78%
17% 18% 15%
% 204 o % 204
Excellent Good Fair Poor | Excellent Good Fair Poor Excellent Good Farr Poor
Total Respondents Claimants

Chi2 P-value=.050
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4. Listened Attentively

a) Excel |l ent

b) Good
c) Fair
d) Poor
Anal ysi s
Li stened |
Attentively | Freq. Per cent Cum
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Excel | ent | 786 77.06 77.06
Good| 180 17. 65 94. 71
Fai r| 31 3.04 97.75
Poor | 23 2.25 100. 00
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Total | 1020 100. 00
Li stened Attentively
claim| Excellent Good Fair Poor | Tot al
___________ o
Respondent | 341 97 16 13 | 467
| 73.02 20. 77 3.43 2.78 | 100. 00
___________ o
Cl ai mant | 429 81 15 10 | 535
| 80. 19 15. 14 2.80 1.87 | 100. 00
___________ o
Total | 770 178 31 23 | 1002
| 76. 85 17.76 3.09 2.30 | 100. 00

Pearson chi2(3) = 7.3379 Pr=0.062

24




Listened Attentively l

100% 800
0
80% 7% 73%
60%
40% ]
20% 1870 T 5%
0
%2% 03% Y%,
O% Excellent Good Fiar Poor Excellent Good Fiar Poor ! Excellent Good Fiar Poor
Total Respondents Claimants
Chi? P-value=.062
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5. Used Cear Inpartial or Unbiased Language
a) Excell ent
b) Good
c) Fair
d) Poor
Anal ysi s
Used cl ear |
unbi ased |
or inpartial |
[ anguage | Freq Per cent Cum
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Excel | ent | 739 73.83 73.83
Good | 187 18. 68 92.51
Fair | 48 4.80 97. 30
Poor | 27 2.70 100. 00
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Total | 1001 100. 00
Used cl ear and inpartial |anguage
claim| Excellent Good Fair Poor | Tot al
___________ o
Respondent | 330 77 29 14 | 450
| 73.33 17.11 6. 44 3.11 | 100. 00
___________ o
Cl ai mant | 398 105 18 12 | 533
| 74. 67 19.70 3.38 2.25 | 100. 00
___________ o
Total | 728 182 47 26 | 983
| 74.06 18.51 4.78 2.64 | 100. 00
Pearson chi 2(3) = 6. 4253 Pr = 0.093

26




Used clear impartial or unbiased language L

80% . (4% 73% 75%
60%
40%

19% 17% 40%
20% o
0%

Total Respondent Claimant

Chi? P-value=.093
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6. Di splayed Ability to Understand Materi al

a) Excell ent

Pr esent ed

b) Good
c) Fair
d) Poor
Anal ysi s
Di spl ayed
ability to |
under st and
mat eri al
presented | Freq. Per cent Cum
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Excel | ent | 693 69. 16 69. 16
Good| 224 22. 36 91.52
Fai r| 60 5.99 97.50
Poor | 25 2.50 100. 00
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Total | 1002 100. 00
| Displayed ability to understand materia
| present ed
claim| Excellent Good Fair Poor | Tot a
___________ o
Respondent | 297 105 36 15 | 453
| 65. 56 23.18 7.95 3.31 | 100. 00
___________ o
Cl ai mant | 386 111 24 10 | 531
| 72.69 20. 90 4.52 1.88 | 100. 00
___________ o
Total | 683 216 60 25 | 984
| 69. 41 21.95 6.10 2.54 | 100. 00
Pearson chi 2(3) = 9. 0379 Pr = 0.029
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Displayed ability to understand material

J

presented
809 A00/ 713%
0 UJd 70 66%

60%
40%

22% 23% 21%
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Total Respondents Claimants

Chi? P-value=.029
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7. Displayed Sensitivity to Gender,
D fference

a) Excel | ent

Et hnicity, Cul tural

by Good
c) Fair
d) Poor
Anal ysi s
Di spl ayed
sensitivity |
to gender,
ethnicity,
culture | Freq. Per cent Cum
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Excel | ent | 687 80. 07 80. 07
Good | 141 16. 43 96. 50
Fair | 21 2.45 98. 95
Poor | 9 1.05 100. 00
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Total | 858 100. 00
| Displayed sensitivity to gender, ethnicity,
culture
claim| Excellent Good Fair Poor | Tot a
___________ e
Respondent | 283 82 14 3| 382
| 74.08 21. 47 3.66 0.79 | 100. 00
___________ e
Cl ai mant | 392 56 7 6 | 461
| 85. 03 12.15 1.52 1.30 | 100. 00
___________ e
Total | 675 138 21 9 | 843
| 80. 07 16. 37 2.49 1.07 | 100. 00
Pearson chi 2(3) = 18.5933 Pr = 0.000
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Displayed sensitivity to gender, ethnicity,
cultural difference

100%

80%

60%

40%

20%

0%

80% 85%
74%
P10
16% pL% -
%1% l""il% .2%1%
Excellent Good  Fair Poor Excellent Good  Fair Poor ‘ Excellent Good  Fair Poor
Total Respondent Claimant

Chi2 P-value=.000
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8. Di splayed Sensitivity to the Parties

a) Excell ent
b) Good
c) Fair
d) Poor

Anal ysi s

Di spl ayed
sensitivity

Per cent

| Di spl ayed sensitivity to parties

|
to parties | Fre
____________ +
Excel | ent | 7
Good | 2
Fair |
Poor |
____________ +
Total | 9
claim| Excellent
Respondent | 311
| 69. 27
Cl ai mant | 403
| 75. 89
Total | 714
| 72.86

Pear son chi 2(3)

Good

5. 4827
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Displayed sensitivity to the parties l

76%
0, 720/
80/0 1570 69%
70%
60%
50%
40%
30% 23%
0% 20% 18%
0
0% ! ‘
Excel l ent Good Fair Poor Excel | ent Good Fair Poor Excel lent Good Fair Poor
Total Respondents Claimants

Chi2 P-value=.140
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9. Di spl ayed Knowl edge of NASD Regul ation rules and
pr ocedur es

a) Excel | ent

b) Good
c) Fair
d) Poor
Anal ysi s
Di spl ayed
know edge
of NASD |
rul es and
regs | Freq. Per cent Cum
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Excel | ent | 551 57.94 57.94
Good | 304 31. 97 89.91
Fair | 67 7.05 96. 95
Poor | 29 3.05 100. 00
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Total | 951 100. 00
| Displayed know edge of NASD rul es and procedures
claim| Excellent Good Fair Poor| Tota
___________ e
Respondent | 232 146 39 16 | 433
| 53. 58 33.72 9.01 3.70 | 100. 00
___________ e
C ai mant | 312 149 26 13 | 500
| 62. 40 29. 80 5.20 2.60 | 100. 00
___________ e
Total | 544 295 65 29 | 933
| 58. 31 31. 62 6. 97 3.11 | 100. 00
Pearson chi 2(3) = 9. 9455 Pr = 0.019

34




Displayed knowledge of NASD Regulation,
rules, and procedures

70% 62%
58%
60% 54%

50%

40% B2% $4% 20%

30%

20%

10%
0%

A% %

1

Total Respondent Claimant
Chi? P-value=.019
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10. Displayed Ability to Analyze Probl ens/ldentify Key

| ssues

a) Excel | ent

by Good
c) Fair
d) Poor
Anal ysi s
Di spl ayed
ability to |
anal yze
probl ens/ 1D |
i ssues | Freq. Per cent Cum
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Excel | ent | 575 59. 46 59. 46
Good | 292 30. 20 89. 66
Fair | 63 6.51 96. 17
Poor | 37 3.83 100. 00
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Total | 967 100. 00
| Displayed ability to analyze problens/ID
i ssues
claim| Excellent Good Fair Poor | Tot a
___________ e
Respondent | 254 129 43 17 | 443
| 57. 34 29.12 .71 3.84 | 100. 00
___________ e
Cl ai mant | 314 153 19 20 | 506
| 62. 06 30. 24 .75 3.95 | 100. 00
___________ e
Total | 568 282 62 37 | 949
| 59. 85 29.72 .53 3.90 | 100. 00
Pear son chi 2(3) 13. 7926 = 0.003
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Displayed ability to analyze problems /identity

70%
60%
50%
40%
30%
20%
10%

0%

o 62%
59% 57%
$0% 2904 $0%
0%
7% 494 4% 9
1
Excellent Good  Fair Poor | Excellent Good  Fair Poor | Excellent Good  Fair Poor
Total Respondents Claimants
Chi2 P-value=.003
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11. Di spl ayed Fairness and Appearance of Fairness

a) Excell ent
b) Good
c) Fair
d) Poor

Anal ysi s

Di spl ayed
Fai r ness
and

appear ance

I
I
|
of fairness | Freq. Per cent Cum
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Excel | ent | 774 76.71 76.71
Good | 151 14. 97 91. 67
Fair | 48 4.76 96. 43
Poor | 36 3.57 100. 00
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Total | 1009 100. 00
| Di spl ayed Fairness and appearance of
fairness
cl aim| Excel | ent Good Fair Poor
___________ e mmcemmemememeeeeee e e e e e e e e e e e e e e e ... --—-—---a
Respondent | 352 61 30 15
| 76. 86 13.32 6. 55 3.28
___________ e mmcemmemememeeeeee e e e e e e e e e e e e e e e ... --—-—---a
Cl ai mant | 409 87 17 20
| 76.74 16. 32 3.19 3.75
___________ e mmcemmemememeeeeee e e e e e e e e e e e e e e e ... --—-—---a
Total | 761 148 47 35
| 76.79 14.93 4.74 3.53
Pear son chi 2(3) = 7.5139 Pr = 0.057
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Displayed fairness and the appearance of
fairness

100%
77% 77% 77%
80%
60%
40%
20% 15% 13% 16%
0 =0/
0% _ ‘ ._|—| ‘ ,
Excellent Good Fair Poor Excellent Good Fair Poor Excellent Good Fair Poor
Total Respondents Claimants
Chi? P-value=.057
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12. Di splayed Knowl edge of Securities Industry Term nol ogy
and Practices

a) Excel | ent

b) Good
c) Fair
d) Poor
Anal ysi s
Di spl ayed
know edge
of |
securities
i ndustry | Freq Per cent Cum
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Excel | ent | 589 61. 48 61. 48
Good | 268 27.97 89. 46
Fair | 73 7.62 97.08
Poor | 28 2.92 100. 00
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Total | 958 100. 00
| Displayed know edge of securities industry
claim| Excellent Good Fair Poor | Tot a
___________ e
Respondent | 251 133 43 13 | 440
| 57. 05 30. 23 9.77 2.95 | 100. 00
___________ e
Cl ai mant | 327 131 27 15 | 500
| 65. 40 26. 20 5. 40 3.00 | 100. 00
___________ e
Total | 578 264 70 28 | 940
| 61. 49 28.09 7.45 2.98 | 100. 00

Pearson chi 2(3) = 10.0193 Pr = 0.018
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Displayed knowledge of securitiesindustry
terminology and practices

o)
70% 1% 65%
60% 57%
0
50%
40%
1 $0%
30% 28% 6%
20%
% 0% ”
10% 0 3% 0
0% : : | :
Excellent Good  Fair Poor Excellent Good  Fair Poor Excellent Good  Fair Poor

Total Respondents Claimants
Chi2 P-value=.018
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13. Deci ded Di scovery and O her

Ti mel y Manner

Excel | ent
Good
Fair
Poor

Prehearing Motions in a

Anal ysi s

Pr eheari ng

notions in |
|
|

| Prehearing notions in a tinely nanner

atinely
manner Freq
____________ +
Excel | ent | 488
Good | 186
Fair | 37
Poor | 27
____________ +
Total | 738
claim| Excellent
Respondent | 214
| 64. 85
Cl ai mant | 265
| 67.43
Total | 479
| 66. 25

Pear son chi 2(3)

Good

1.3271
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Fair

Pr = 0.723

Poor |




Decided discovery and other prehearing

motionsin a timely matter

80%
70%
60%
50%
40%
30%
20%
10%

0%

66% 65% 67%
25% 25% P 4%
% 5% % 304
Total Respondent Claimant

Chi?2 P-value=.723
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14. Decided Di scovery and Qther Hearing Mdtions in a Tinely
Manner

a) Excel | ent

b) Good
c) Fair
d) Poor
Anal ysi s
Deci ded
di scovery
inatinely |
manner | Freq. Per cent Cum
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Excel | ent | 557 70.51 70.51
Good | 171 21. 65 92.15
Fair | 42 5.32 97. 47
Poor | 20 2.53 100. 00
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Total | 790 100. 00
| Deci ded di scovery in a tinmely manner
claim| Excellent Good Fair Poor | Tot a
___________ e
Respondent | 251 80 22 10 | 363
| 69. 15 22.04 6. 06 2.75 | 100. 00
___________ e
C ai mant | 297 82 20 10 | 409
| 72.62 20. 05 4. 89 2.44 | 100. 00
___________ e
Total | 548 162 42 20 | 772
| 70. 98 20. 98 5.44 2.59 | 100. 00
Pearson chi 2(3) = 1. 2447 Pr = 0.742
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Decided discovery and other hearing motionsin

a timely manner

80% 7404 69% 73%

70%

60%

50%

40%

30% 22% 22% 20%

20%

0% Excell Good Fai Por Excellent  Good Fair Poor Excellent  Good Fair Poor
Total Respondent Claimant

Chi2 P-value=.742
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15. Commenced al |

a) Excell ent
b) Good
c) Fair
d) Poor

Prehearing Session on Tine

Anal ysi s

Conmenced
preheari ng
sessi ons on |

|

| Conmenced prehearing sessions on tine

time Freq
____________ +
Excel | ent | 532
Good | 150
Fair | 14
Poor | 11
____________ +
Total | 707
claim| Excellent
Respondent | 234
| 72.90
Cl ai mant | 290
| 78. 80
Total | 524
| 76. 05

Pear son chi 2(3)

Good

6. 3954
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Pr

Fair

= 0.094

Poor |




Commenced all prehearing sessions on time l

100%

80%

60%

40%

20%

0%

75% 23% 79%
$1% T 17%
% 2% % 19 % 2%
Excellent Good  Fair Poor | Excellent Good  Fair Poor | Excellent Good ~ Fair Poor
Total Respondents Claimants
Chi? P-value=.094
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16. Commenced All Hearing Sessions on Tine

a) Excell ent

b) Good
c) Fair
d) Poor
Anal ysi s
Conmenced
heari ng
sessi ons on
time | Freq Per cent Cum
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Excel | ent | 668 69. 51 69. 51
Good | 215 22.37 91.88
Fair | 50 5. 20 97.09
Poor | 28 2.91 100. 00
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Total | 961 100. 00
Conmenced hearing sessions on tine
claim| Excellent Good Fair Poor | Tot a
___________ o
Respondent | 290 104 33 13 | 440
| 65. 91 23.64 7.50 2.95 | 100. 00
___________ o
Cl ai mant | 367 104 17 15 | 503
| 72.96 20. 68 3.38 2.98 | 100. 00
___________ o
Total | 657 208 50 28 | 943
| 69. 67 22.06 5. 30 2.97 | 100. 00
Pearson chi 2(3) = 10.1235 Pr = 0.018
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Commenced all hearing sessions on time l

80% =07 73%
70% 66%

70%
60%
50%
40%
30% 22% 24%
20%
10%

0%

% 20

D104
- L /U
0
- 0 E

Excellet Good Far  Poor | Excellent Good Far  Poor | Excellent Good ~Far  Poor
Total Respondents Claimants

Chi? P-value=.018

49



17. Conducted Efficient Prehearing Sessions

a) Excell ent

b) Good
c) Fair
d) Poor
Anal ysi s
Conduct ed
efficient |
preheari ng
sessions | Freq. Per cent Cum
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Excel | ent | 475 69. 85 69. 85
Good | 160 23.53 93. 38
Fair | 26 3.82 97.21
Poor | 18 2.65 99. 85
____________ o e e e e e e e e e e e e e e e e e e e e e e e =
Total | 679 99. 85
| Conduct ed efficient prehearing sessions
claim | Excel | ent Good Fair Poor | Tot a
___________ o
Respondent | 194 90 14 6 | 304
| 63. 61 29.51 4.59 1.97 | 100. 00
___________ o
Cl ai mant | 271 67 9 12 | 358
| 75. 49 18. 66 2.51 3.34 | 100. 00
___________ o
Total | 465 157 23 18 | 663
| 70.03 23.64 3. 46 2.71 | 100. 00

Pearson chi 2(4) = 15.9207 Pr = 0.003
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Conducted efficient prehearing sessions l

75%

80%
70%
60%
50%
40% 9%
30% 24%
20%
10%

0%

70%

64%

19%

%o 0A)O

Excellent Good  Fair Poor Excellent Good  Fair Poor | Excellent Good  Fair Poor

Total Respondents Claimants
Chi2 P-value=.003
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18. Conducted Efficient Hearing Sessions

a) Excell ent

b) Good
c) Fair
d) Poor
Anal ysi s
Conduct ed
efficient |
heari ng
sessions | Freq Per cent Cum
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Excel | ent | 689 72.15 72.15
Good | 204 21. 36 93.51
Fair | 36 3.77 97. 28
Poor | 26 2.72 100. 00
____________ Femmccemecee e e e e e e e e e e e e e e e - .——---
Total | 955 100. 00
Conduct ed efficient hearing sessions
claim| Excellent Good Fair Poor | Tot a
___________ o
Respondent | 299 104 15 17 | 435
| 68. 74 23.91 3.45 3.91 | 100. 00
___________ o
Cl ai mant | 378 97 18 9 | 502
| 75. 30 19. 32 3.59 1.79 | 100. 00
___________ o
Total | 677 201 33 26 | 937
| 72.25 21.45 3.52 2.77 | 100. 00
Pearson chi 2(3) = 7.4439 Pr = 0.059
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Conducted efficient hearing sessions |

75%

0 72%
80% T 09%
70%
60%
50%
40%

0 5104 24%
30% 1% 19%
20%

0% T T
Excellent Good Fair Poor Excellent Good Fair Poor Excellent Good Fair Poor
Total Respondents Claimants

Chi2 P-value=.059
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V Concl usi on and Future Studies

Based on our analysis of the data, the over 93% of the
parties to ODR arbitrations found their cases had been
handl ed fairly and w thout bias. The parties also
overwhel m ngly believed that arbitrators:

di spl ayed professionalism

listened attentively;

used clear inpartial or unbiased | anguage;

di spl ayed the ability to understand the materi al

present ed;

di spl ayed sensitivity to gender ethnicity and cul tural

di ff erences;

di spl ayed sensitivity to the parties;

di spl ayed know edge of NASD Regul ati on Rul es and

Pr ocedur es;

di spl ayed ability to anal yze problens/identify key

i ssues;

di spl ayed fairness and the appearance of fairness;

and di spl ayed know edge of security industry term nol ogy

and practices;

decided notions in a tinely manner;
comenced hearing sessions on tine; and
conducted efficient hearings.

Qur data reflects the parties’ overwhel m ng approval of the
arbitrators who heard their case. As noted earlier, these
extrenely strong favorabl e responses, especially fromthe
claimants or those who represented the clainmants, seemto
contradict previously witten articles critical of ODR
arbitrators and of the ODR process.

The authors plan to do additional analysis of this data to
further evaluate the statistical significance of our
findings. In addition, ODRis in the process of revanping
its party evaluation of arbitrators survey instrunent.

Conti nued evaluation of this and other data are essential to
properly nmonitor the parties’ evaluation of ODR arbitrators
and the parties’ belief that they were treated fairly and in
an unbi ased manner.
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