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PFG Distribution Company
610 West Germantown Filie, Suite 460 + Plymowh Moeting, Pennsylvania 19462 + Telephone 4B4.530.4800 * Facsimile 484.530.9272

July 19, 2007 [E @ E DM :
Barbara Z. Sweeney |

Senior Vice President and Corporate Secretary : NASD, INC.

1735 K Street, NW OFFICE OF THE CORPORATE SECRETARY

Washington, DC 20006-1500

Re: NASD Notice to Members 07-27
Member Private Offerings;
NASD Requests Comment on Proposed Rule 272] to
Regulate Member Private Securities Offerings

Dear Ms. Sweeney:

PFG Distribution Company (“PFG”) and AGL Life Assurance Company (“AGL") are
subrmifting this comment letter in response to the request for comments made by the
NASD in Notice to Members 07-27 (“NTM™) with respect to Proposed Rule 2721
(“Proposed Rule™) pertaining to private placements of unregistered securities issued by
an NASD member (“Member Private Offerings” or “MPOs”), as the terms Member
Private Offerings and MPOs are used in the NTM.

PFG and AGL appreciate the opportunity to comment on the Proposed Rule. PFG is an
NASD member firn. PFG currently conducts two types of business: (1) Broker or
dealer selling variable life insurance or annuities; and (2) Other: Distributes varizble
annuity and variable life contracts on a private placement basis. AGL is an affiliate of
PFG. As part of its business, PFG engages in the sale of AGL variable life insurance and
apnuity products. These life insurance and annuity products are offered and sold without
registration under the Securities Act of 1933, as amended (the “Securities Act”) pursuant
to exemptions provided in the Securities Act and Regulation D promulgated thereunder.
AQL is a life insurance company subject to the supervision and principal regulatory
jurisdiction of the Pennsylvania Department of Insurance and is subject to regulation by
insurance departments of those other states in which AGL issues life insurance and
annuity products.

PFG and AGL submit that the Proposed Rule should not apply to private placements of
variable life insurance and variable annuity products issued by a member or member
affiliate or & “control entity” of a member. Further, the definition of “control entity”
should exclude insurance companies, insurance company separate accounts and
“Offerors” as the term “Offerors™ is defined in Rule 2820.
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As drafted, the Proposed Rule appears to apply to all private placement offerings of
variable life insurance and annuity products by AGL, in its capacity as a “control entity”
of PFG. However, the required contents of the disclosure document (“Disclosure
Document”) that accompany AGL’s private placement offerings of these products are
already addressed in Regulation D. More importantly, the contents of such Disclosure
Document, as well as the contents and operation of the variable life insurance and annuity
products issued by AGL pursuant to such Disclosure Docurnent, are comprehensively
regulated under applicable state insurance laws.

Under these circumstances, PFG and AGL believe that adoption of the Proposed Rule
without the modifications requested herein will add significantly to the regulatory burden
of members and member affiliates, such as PFG and AGL, without providing protection
to investors beyond that already made available under federal securities laws and state
insurance laws.

Life insurance companies are highly regulated entities that are subject to supervision and
complete oversight by state insurance depariments. To cite just one example, the
permissible investments that may be made by an insurance company, both for its own
account and on behalf of life insurance and annuity contracts issued by the company, are
thoroughly regulated under state insurance laws.

Life insurance companies are required to file detailed, periodic statements of their
operations and financial condition with the insurance regulators of all states in which
such companies do business, These filings are publicly available.

Additionally, the terms of the life insurance and annuity products issued by insurance
companies are subject to comprehensive regulation by state insurance departments.
Many provisions of life insurance and annuity contracts are mandated by state insurance
codes, or are subject to independent review and approval by state insurance regulators.

Moreover, the uses of the premiums received by the insurance company upon issuance of
a variable life insurance or annuity confract are limited by applicable state insurance
laws. All premium recejved, net of applicable charges payable under the contract must
be allocated by the issuing insurance company to its separate account containing the
investment options available under the contract. Similarly, the charges that an insurance
company may assess in connection with a variable life insurance or anpuity contract are
cither directly specified by state insurance statutes or ere subject to lirnits set forth in
these statutes (such as distribution charges.) Under these circumstances, the requirement
on “use of proceeds” contained in the Proposed Rule are, at best, duplicative of existing
state insurance laws, and are conceivably in conflict with such laws.

Further, the offer and sale of variable life insurance and anpuity products by NASD
member firms are already regulated by the NASD. The offer and sale of variable life
insurance and annuity products are addressed in the Rules and are the subject of a number
of Notices to Members and Interpretive Memoranda. (Currently, the NASD web site
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posts 16 links to Notices to Members in connection with Rule 2820 — Variable Contracts
of an Insurance Company.) In addition, as noted above, purchasers of life insurance and
anmuity products already have access to copious amounts of information about the issuer
insurance company and its products through the publicly available filings made by such
company with state insurance regulators.

According to the NTM, the Proposed Rule is intended to provide investor protections
with respect to private offerings by 2 member that are parallel to the protections provided
by Rule 2720 with respect to a member’s public offerings. Rule 2720 expressly carves
out insurance company separaté accounts and registered investment companies from the
definition of “affiliate” for purposes of Rule 2720. Accordingly, a similar exclusion from
“sontrol entity” should apply to insurance company separate accounts and insurance

company issuers.
Definitions
PFG and AGL request the addition of a new Section (3) under Paragraph (a)

Definitions, of the Proposed Rule:

(a)  Definitions

(3)  Exclusions to the Definition of Control Entity

None of the following shall be considered a “control entity” for
purposes of this Rule:

(1)  an “insurance company” as defined in Section 2(a)}(17) of the
Investment Company Act of 1940, as amended;

(2)  a“separate account” as defined in Section 2(a)(37) of the
Investment Company Act of 1940, as amended; and

(3)  an “Offeror™ as defined in Rule 2820,

Proposed Exemptigns

The Proposed Rule includes several exemptions, including MPOs sold to institutional
accounts (as defined in NASD Rule 3110(c)(4)) and qualified purchasers (as defined in
Section 2(a)(51XA) of the Investment Company Act of 1940). In order to muaintain
consistency with the intent and provisions of Section 4(2) of the Securities Act and
Regulation D thereunder, Rule 2721 should also exempt MPOs offered and sold to
accredited investors (as defined in Rule 501(a) of Regulation D). Further, for the reasons
described herein, the Proposed Rule should alse exempt offerings sold to purchasers and
proposed purchasers of variable contracts (as defined in Rule 2820).
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PFG and AGL request the addition of new subparagraphs (G) and (H) to Section (eX1)
of the Propeased Rule:

(e) Exemptions

The following Member Private Offerings are exempt from the requirements of
this Rule:

(1)  offerings sold solely to:

(G)  an “accredited investor™ as defined in Section 501(a) of Regulation
D of the Securities Act of 1933, as amended;

(H)  purchasers and proposed purchasers of “vatiable contracts” as
defined in Rule 2820.

Proposed Rule 2721 would exempt certain types of offerings from the Proposed Rule.
PFG and AGL request the addition of new paragraphs (9) through (12) to Section (¢)

of the Proposed Rule:
(¢) Exempfions

The following Member Private Offerings are exempt from the requirements of
this Rule: .

(9) offerings made pursuant to Section 4(2) of the Securities Act of 1933, as
amended (the “Securities Act™):

(10)  offerings made pursuant to or in reliance on Regulation D under the
Securities Act;

(11)  offerings of “variable contracts” as defined in Rule 2820;

(12) offerings of exempted securities as defined in Section 3(a)(8) of the
Securities Act
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Qfferings by Members ot a Control Entity

According to the NTM, the Proposed Rule would establish disclosure and filing
requirements and limits on offering expenses for private placements by members of their
own securities or those of a “control entity.” A “control entity” for purposes of the
Proposed Rule is defined as an entity that controls, is controlled by or is under common
control with a member or its associated persons, The term “control” for purposes of the
Proposed Rule is determined based on beneficial ownership of more than 50 percent of
the outstanding voting securities of a cotporation, or the right to more than 50 percent of
the distributable profits or losses of a partnership. The NTM further provides that the
pawer to direct the management or policies of a corporation or partnership alone — absent
the majority ownership or the right to a majority of profits - would not constitute
“control” for purposes of the “controt entity” definition in the Proposed Rule.

As proposed, Rule 2721 could conceivably apply to offerings of unregistered securities
made by a “control entity” of a member even if the member did not directly sell or
distribute such securities. Under the circumstances, the NASD could be viewed as
attempting to regulate an issuer over which it has no regulatory authority. For example,
assume that ABC Insurance Company (“ABC") issues variable annuity and insurance
products that are exempt from registration pursuant to the Securities Act and Regulation
D. ABC has entered into a principal underwriting agreement wherein it authorizes its
affiliated broker dealer (“Affiliated Broker Dealer™) to enter into selling agreements with
non-affiliated broker dealers to sell the variable products of ABC, pursuant to Rule
2820(e). Subsequently, ABC offers and sells a variable anpuity product to an accredited
investor. The insurance agent that sold the variable annuity product is registered with 2
broket dealer that is not affiliated with ABC. Under the facts presented, the Affiliated
Broker Dealer did not issue unregistered securities. Under the Proposed Rule, a member
or associated person may not participate in 2 Member Private Offering unless a private
placement memorandum (“PPM”) is provided to each investor and the PPM contains
specific disclosure items. However, since no definition has been assigned to the term
“participation” under the Proposed Rule, it is unclear whether the Unaffiliated Broker
Dealer that did not issue unregistered securities would be subject to the Proposed Rule.

Should the NASD decline to adopt the exclusions to the definition of conirol entity and
the additional MPO exemptions requested herein, PFG and AGL are requesting that the
NASD clarify the Proposed Rule to specifically define “participation” and reflect that the
disclosure requirements only apply if the member or associated person directly sells or
distributes the MPO to the purchaser and that the disclosure requirements do not apply to
a member or associated person that indirectly offers and sells the MPO through an
underwriting agrecment,

Disclogure and Filing Requirements

The Proposed Rule would require members to provide each investor in an MPO (whether
accredited or unaccredited) with a PPM that includes certain information. The disclosure
of such information to accredited investors is hot currently required under the Securities

Bo13/015
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Act or Regulation D. Sce Section 502(b) of Regulation D. The NASD recognizes and
acknowledges that “SEC Regulation D does not require disclosure documents to be
prepared or provided in offerings made solely to accredited investors.” See Endnote 4 of
the NTM.

The Proposed Rule would require the members to file the PPM with NASD at or prior to
the first time that the PPM is provided to any investor. In addition, any amendment or
exhibit to the PPM would be required to be filed with NASD under the Proposed Rule.
Neither Section 4(2) of the Securities Act nor Regulation D requires that issuers file a
PPM, exbibit to the PPM or amendment to the PPM with the SEC, in a sale made to
accredited investors. The NASD recognizes and acknowledges that “SEC Regulation D
does not require disclosure documents to be prepared or provided in offerings made
solely to accredited investors.” See Endnote 4 of the NTM,

Regulation D and private placements have been the subject of recent discussion, new rule
releases and proposed rule changes by the Securities and Exchange Commission (“SEC”)
(SEC Proposed Release No. 33-8814 — Electronic Filing and Simplification of Form D;
Release No. 33-8766 — Prohibition of Fraud by Advisers to Certain Pooled Investment
Vehicles; Accredited Investors in Certain Private Investment Vehicles; and SEC
Proposed Release No. TA -2266 — Registration under the Advisers Act of Certain Hedge

Fund Advisers); and litigation (Phillip Goldstein, et al, v. Securities Exchange
Commission — see August 6, 2007 statement of former SEC Chairman Christopher Cox

concerning the SEC’s decision not to seck en banc review of the decision of the U.S.
Court of Appeals for the District of Columbia). As recently as July 11, 2007, the SEC
voted to adopted a new antifraud rule under the Investment Advisers Act that clarified the
SEC’s ability to bring enforcement actions under the Advisers Act. The rule will apply to
all investment advisers to pooled investment vehicles, regardless of whether the adviser is
registered under the Advisers Act. See SEC Press Release 2007-133.

As a matter of principle, PFG and AGL support initiatives to protect investors. As noted
previously, insurance companies and broker dealers are subject to a robust system of
regulatory supervision and oversight. The SEC, through the rulemaking process,
continues to refine these investor protection initiatives for private placement offerings.
The current regime of federal securities laws and state insurance laws applicable to
insurance companies and broker dealers is already in place to protect purchasers of
private placement variable life insurance and annuity products. Adoption of the Proposed
Rule, as drafted, could conceivably be duplicative of and in conflict with current federal
securities rules and state insurance rules applicable to these types of products.

Conclusion

PFG and AGL submit that the Proposed Rule should not apply to private placements of
variable life insurance and variable annuity products issued by a member or member
affiliate or a “control entity” of a member. The definition of “control entity” sheuld
exclude insurance companies and insurance company separate accounts and other entities
described as “Offerors” in Rule 2820. MPOs of “variable contracts” and MPOs offered
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and sold to “accredited investors” should be exempted from the Proposed Rule.
Offerings made pursuant to Section 4(2) of the Securities Act and offerings made in
reliance on Regulation D under the Securities Act should also be exempted from the

Proposed Rule,

We appreciate the opportunity to comment on the Proposed Rule and would be happy to
discuss our comments further with the NASD should that be helpful.

Sincerely,

j(,,._ﬂ,& & /ML(S’ 8
seph A. Fillip, Jr.

Vice President and General Counsel

PFG Distribution Company

Senior Vice President and General Counsel
AGL Life Assurance Company
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July 20,2007

The International Association of Small Broker Dealers and Advisors
1620 Eye Street, NW, Suite 210 Washington, DC 20006
202-785-8940 ext. 108

pchepucavage@plexusconsulting.com www.iasbda.com

The International Association of Small Broker-Dealers and Advisers,www.iasbda.com submits the
following comments on one aspect of the above referenced proposed rule. The Rule requires
members to use 85% of the proceeds of their own private offerings for the specific purposes
described in the offering. We believe that the use of such a specific number appears to be
inconsistent with the NASD'S expressed policy of principles based or tiered regulation. It is on its
face one size fits all. It also seems to negate a firm's ability to adapt to changing circumstances
after the offering is completed. We believe a better result is achieved by requiring a firm to specify
in its disclosure whether it reserves the right to use more than 15% of the offering for other
purposes due to changed circumstances and to describe in detail those purposes and
circumstances. They should specifically address use of the proceeds for compensation if that is
the cause of this rulemaking. Small firms may need more flexibility in this regard as they are more
likely to be buffeted by sudden changes or presented with sudden opportunities. A small firm that
completes an offering to improve its net capital or enhance its technology could then be
presented with an opportunity to enter a new business by hiring a team from a competitor. It
would seem that the use of 20% of the proceeds for that purpose would not be so bad and its not
the same as using it to enlarge bonuses for current management. While the rule provides for an
exemption, another way of achieving this flexibility would be to state the rule in terms of a
presumption or a guideline rather than a strict prohibition. We believe that having the NASD staff
decide on whether an additional 5% of an offering might be subsequently used to add a new
business rather than to add to capital is not an efficient use of staff time or deployment of capital.
We also worry that the exemptive process can often be time consuming and costly especially for
a small firm.

Peter J. Chepucavage
General Counsel
Plexus Consulting
202-785-8940 ext 108.

Donate to fallenheroesfund.org
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I SIFMA

Securities Industry and
Financial Markets Association

July 27, 2007

Via E-mail: pubcom@nasd.com

Ms. Barbara Z. Sweeney

Office of the Corporate Secretary

National Association of Securities Dealers, Inc.
1735 K Street, N.W.

Washington, D.C. 2006-1506

Re: Proposed Rule 2721 Relating to Member Private Offerings

Dear Ms. Sweeney:

The Securities Industry and Financial Markets Association (“SIFMA”)*
appreciates this opportunity to comment on the above-referenced proposed rule (the “Proposal”),
as published for comment through NASD Notice to Members 07-27 (the “NTM”). Capitalized
terms used herein are defined in the Proposal, except as otherwise set forth herein.

1. Summary of the Proposal

Proposed Rule 2721(c) would generally require that the following disclosures be
made in a private placement memorandum (a “PPM?”) relating to a Member Private Offering:

Q) the risk factors associated with the investment, including company risks,
industry risks and market risks;

2 intended use of the offering proceeds;

3) offering expenses and the amount of selling compensation that will be
paid to the member and its associated persons; and page 120 of 132

4) any other information necessary to ensure that required information is not
misleading.

! The Securities Industry and Financial Markets Association brings together the shared interests of more than 650
securities firms, banks and asset managers. SIFMA’s mission is to promote policies and practices that work to
expand and perfect markets, foster the development of new products and services and create efficiencies for member
firms, while preserving and enhancing the public's trust and confidence in the markets and the industry. SIFMA
works to represent its members’ interests locally and globally. It has offices in New York, Washington D.C., and
London and its associated firm, the Asia Securities Industry and Financial Markets Association, is based in Hong
Kong.

New York = Washington ® London ®* Hong Kong
360 Madison Avenue = New York, NY 10017-7111 = P:646.637.9200 = F:646.637.9126 = www.SIFMA.org
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Ms. Barbara Z. Sweeney
July 27, 2007
Page 2 of 14

In addition, pursuant to Proposed Rule 2721(d), the PPM must generally set forth
that at least 85% of the offering proceeds raised in a Member Private Offering will be used as
identified in the “intended use of the offering proceeds” disclosure of the PPM.

Proposed Rule 2721(b) would generally require that the applicable PPM must be
filed with the NASD’s Corporate Financing Department (the “Department”) at or prior to the
first time the PPM is provided to any investor. In addition, any amendment or exhibit to the
PPM must generally be filed with the Department within 10 days of being provided to any
investor. According to the Proposal, although the Department will not issue a “no-objections
opinion” with respect to the filing of a PPM, if the NASD subsequently determines that the
disclosures in the PPM “appeared to be incomplete, inaccurate or misleading”, the NASD could
“make further inquiries.”

A Member Private Offering is defined in proposed Rule 2721(a)(1) to mean a
“private placement” of “unregistered securities” issued by an NASD member or a “control
entity”2 in a transaction that is exempt from registration under (i) the Securities Act of 1933, as
amended (the “Securities Act”) and (ii) the filing requirements of NASD Rules 2710, 2720 and
2810.°

2. Scope of Proposal is Overbroad

The proposed disclosure requirements and the use of proceeds limitations of the
Proposal would encroach upon the regulatory jurisdiction that Congress has specifically
mandated to the Securities and Exchange Commission (the “SEC”) under the Securities Act. In
fact, as more fully discussed below, Congress, through the enactment of the National Securities
Markets Improvement Act of 1996 ("NSMIA"), specifically removed the concurrent jurisdiction
that the States had historically enjoyed under Section 18 of the Securities Act to regulate, among
other things, the disclosure and substance of private offerings conducted pursuant to Rule 506 of
Regulation D under the Securities Act. Moreover, the proposed disclosure requirements and the
use of proceeds limitations of the Proposal go significantly beyond the more limited scope
disclosures of the NASD’s Corporate Financing rules that are applicable to public offerings
made to retail investors. In addition, the Proposal seems to extend far beyond the concerns
articulated by the NASD and would have the consequence of unfairly discriminating between
Member Private Offerings and private, unregistered offerings by non-NASD members.

2 Pursuant to proposed Rule 2721(a)(2), a “control entity” means any entity that controls or is under common control
with an NASD member, or that is controlled by such a member or its associated persons. The term “control” is
defined for these purposes to mean the “beneficial ownership” of more than 50% of the outstanding “voting
securities” of a “corporation”, or the right to more than 50% of the distributable profits or losses of a “partnership.”

® NASD Rules 2710, 2720, and 2810, which comprise the NASD’s Corporate Financing rules, do not apply to,
among other things, private offerings by an issuer which are exempt from registration under the Securities Act by
reason of Section 4(2) thereunder, including by reason of the safe-harbor exemption set forth in Rule 506 of
Regulation D thereunder. See NASD Rule 2710(b)(8)(A) (which also applies to the applicability of NASD Rule
2810) and NASD Rule 2720(a), including the definition of “public offering” in NASD Rule 2720(b)(14).
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Page 3 of 14

The Proposal would govern disclosures of offerings pursuant to, among other
things, Rule 506 of the Securities Act. As noted above, however, Congress, in enacting NSMIA,
substantially limited the concurrent jurisdiction of the States to regulate, among other things,
Rule 506 offerings, and specifically preempted and prohibited State-mandated disclosure and
merit review requirements as well as any other requirements relating to the “registration or
qualification...directly or indirectly” in respect of, among other things, private offerings
conducted pursuant to Section 4(2) of the Securities Act and Rule 506. Congress did so on the
grounds that these types of “national offerings”, and the regulation thereof, should be left to the
SEC under the express authority granted by Congress under the Securities Act.* Through
NSMIA, Congress conclusively eliminated the conflicting regulatory standards that had
developed among the different States in respect of the disclosure and other requirements relating
to private offerings. In this regard, pursuant to Rule 502(b) of the Securities Act, the SEC has
specifically considered and mandated certain disclosures in private offerings conducted pursuant
to Rule 506 under the Securities Act. Any disclosure required by the NASD could be in
contradiction or opposition to what is specifically mandated by the SEC pursuant to its
regulations, and therefore, is inappropriate.

As a policy matter, because the NASD derives its authority from Congress under
the Exchange Act, and Congress has determined to limit all States and the U.S. territories from
imposing potentially conflicting disclosure and other regulation on private offerings conducted
pursuant to Rule 506 under the Securities Act, and to leave such regulation exclusively to the
SEC, we believe, similarly, that Congress never intended that the NASD, or any other self-
regulatory organization, should be able to impose what could also be potentially conflicting
disclosure and other requirements on private offerings separately from the
requirements/regulation imposed by the SEC under the Securities Act. If the NASD were
unconstrained to impose disclosure and other requirements on private offerings, what would
preclude any other self-regulatory organization (a “SRO”) from doing the same and creating a
potentially conflicting patchwork of regulation similar to that which arose with the States prior to
the enactment of NSMIA? We are not aware of any statutory or other precedent that would
suggest that the SEC has afforded a wholesale delegation of its regulatory authority to the NASD
in this regard, or that such a delegation of authority would be permissible or desirable.

Member Private Offerings to sophisticated investors are adequately regulated by
the SEC under the Securities Act. We do not believe that the involvement of, or affiliation with,
an NASD member raises any unique aspects to such regulation that would require special
consideration by the NASD. The NASD, of course, would still be able to supervise its members
and bring enforcement actions as necessary if it were to determine that a member had violated
the Securities Act or any other applicable laws. We believe that in consideration of this, the
NASD has traditionally ceded oversight of "issuer information” (such as, private placement
memoranda and prospectuses) under NASD Rule 2210 to the SEC.®

* See Section 18(a)(1) and (b)(4) of the Securities Act.

* See letter from Lisa C. Horrigan, Assistant General Counsel, NASD to Eileen Ryan and Sarah Starkweather dated
August 1, 2006 entitled "Free writing prospectuses are not subject to Rules 2210 and 2211 or the filing requirements
of Rules 2710 and 2720." Specifically, the NASD states in such letter that "...as a matter of practice, NASD's
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The Proposal would also have the counterintuitive effect of conferring upon the
NASD broader disclosure authority in private offerings than it has in public offerings; yet, by
reason of the constraints imposed under the Securities Act, private offerings are necessarily made
to persons who are not retail (public) investors, but, instead, are sophisticated investors who are
capable of “fending for themselves.” Although NASD Rules 2710, 2720, and 2810 require
certain disclosures in public offerings, those requirements are much more limited than the
disclosures that would be required by the Proposal. The disclosure under those rules are limited
to disclosures relating to the fairness of underwriting terms and arrangements or, in the case of
NASD Rule 2810, are limited to certain specific types of offerings (“direct participation
offerings” or “DPPs”).c However, proposed Rule 2721(c) would permit the NASD to require an
issuer to disclose “risk factors associated with the investment, including company risks, industry
risks, and market risks” and “any other information necessary to ensure that required information
is not misleading”, and is not limited to disclosures relating to the fairness of offering terms and
arrangements.

Furthermore, the need for regulation of disclosure in excess of what is required by
public offerings is questionable as investors in private placements are by nature sophisticated
parties who are able to understand their investments. In fact, there is implicit recognition of this
principal by the NASD; presumably, the requirements of the NASD’s Corporate Financing rules,
including the disclosure requirements thereof, were not made applicable to offerings which are
made on a private placement basis, such as Member Private Offerings, on the grounds that the
restrictions/limitations implicit in Section 4(2) of the Securities Act, and Rule 506 thereunder,
require that such offerings be conducted solely with sophisticated investors who can adequately
protect their own interests and, thus, who do not need the protections afforded by the registration
requirements of the Securities Act or the requirements of the Corporate Financing rules.”

Advertising Regulation Department does not apply any of the provisions of Rules 2210, including the content
requirements, to issuer-created materials, such as prospectuses.” NASD Rule 2210(d) prescribes certain fairness and
content requirements in sales literature and advertisements used by NASD members in connection with, among
other things, private securities offerings.

® NASD Rule 2710(c)(2)(C), for example, requires that all items of underwriting compensation be disclosed in the
underwriting section of the applicable prospectus. NASD Rule 2710(h)(2) requires that, subject to certain
exceptions, if more than 10% of net offering proceeds will be paid to participating NASD members and/or their
affiliates, then the underwriting section of the applicable prospectus must disclose that the offering is being made
pursuant to the provisions of NASD Rule 2710(g) and, if applicable, set forth the name of the NASD member which
is acting as a qualified independent underwriter (the “QIU”) as well as that such QIU is assuming the responsibility
of acting as a QIU in the pricing of the offering and conducting due diligence in respect of such offering. NASD
Rule 2720(d) requires certain limited-scope disclosures in the applicable prospectus where an NASD member acting
as underwriter is an "affiliate" of the issuer or otherwise has a “conflict of interest” with such issuer, as such terms
are defined in NASD Rule 2720. NASD 2810(b)(2)(A) and (3) require disclosures in the applicable prospectus
relating to (i) the suitability standards employed in the offering of any “direct participation program” (a “DPP”) and
(ii) certain areas of disclosure relating to offerings of DPPs, respectively.

" Pursuant to Rule 506(b) under the Securities Act, the issuer must reasonably believe that an offering being
conducted pursuant to Rule 506 must be made to not more 35 purchasers who do not qualify as “accredited
investors”, provided that each purchaser who is not an accredited investors is “sophisticated”; that is, each such
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In addition, with respect to the use of proceeds requirements of the Proposal, the
Proposal would provide the NASD with broad “merit review” authority that goes significantly
beyond the scope of its jurisdiction as an SRO as conferred by Congress under Section 15A of
the Securities Exchange Act of 1934, as amended (the "Exchange Act").

Even assuming NASD has jurisdiction and some regulation is desirable, the
Proposal would sweep in and unnecessarily complicate many legitimate transactions that exceed
the scope of what appears to be the NASD’s policy rationale for recommending the Proposal.
The NASD states in the NTM, under the heading "Background and Discussion”, that the
Proposal arises from "numerous enforcement cases" concerning "abuses in connection with
Member Private Offerings" as well as from "widespread problems™ that the NASD discovered in
connection with a sweep of members which had engaged in such offerings. However, the
enforcement actions to which the NASD refers in endnote 3 to the NTM appear to be limited to
smaller firms who sought to raise funds to finance their working capital/operations (Financing
Offerings”). The Proposal as drafted, however, would encompass many levels of private
offerings, which technically qualify as Member Private Offerings, but that are not intended as a
primary source of working capital for a member firm and/or are not Financing Offerings.
Rather, these other types of offerings are intended and designed to provide specialized securities
products to sophisticated investors, such as private placements of derivative products and
collective investment vehicles. Because we see no indication by the NASD in the NTM that it
has observed any disclosure or other irregularities or problems in connection with offerings that
are not Financing Offerings, we believe that the Proposal is significantly overinclusive and, if the
Proposal is to be considered, and should be narrowly tailored to encompass only Financing
Offerings.

Finally, the Proposal, as drafted, would unfairly discriminate between Member
Private Offerings and private, unregistered offerings by non-NASD members (*non-Member
Private Offerings”). Non-Member Private Offerings would not be subject to NASD scrutiny

purchaser must either alone or with a purchaser representative have such knowledge and experience in financial and
business matters as to be capable of evaluating the merits and risks of the prospective investment. Accredited
investors are presumed to be sophisticated for these purposes. There is no numerical limitation on the number of
purchasers who qualify as accredited investors.

& See also NASD Investor Alert dated June 14, 2004 entitled “Brokerage Firm Private Securities Offerings: Buying
Your Brokerage” (the “Alert”). The Alert related to "private BDOs", to which the NASD states "[t]he money that
brokerage firms raise in private BDOs is usually used to finance their operations or those of an affiliate. When you
invest in a private BDO, you are investing in the brokerage firm itself or its affiliate. As such, you share in the risks
that the business will be unsuccessful or unprofitable or you could participate in unsuccessful operations of the firm
or its affiliates when the increased value of the firm or affiliate's equity is reflected in the value of the securities" and
that “[i]nvesting in a private BDO can involve significant risk. And BDOs that are publicized through spam emails
or cold calling are often fraudulent or otherwise problematic.” The latter focuses on capital raising initiatives.
Moreover, the capital raising orientation of the Alert is further emphasized in the Alert under "Why are Private
BDOs Risky?" - "The Brokerage Firm or the Affiliate Has a Conflict of Interest”. In particular, the NASD notes in
the latter discussion: "While brokers generally benefit when you buy any investment from them, this is particularly
true for private BDOs where the firm or its affiliate gets all your money rather than just a commission. Find out why
the brokerage firm wants to raise money."
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whereas Member Private Offerings would be subject to the additional regulatory burdens and
costs of complying with the filing and other requirements of the NASD under the Proposal.
However, as noted above, we do not believe that Member Private Offerings raise any unique
regulatory issues in respect of disclosure or other requirements that would warrant special
consideration, or review, by the NASD. In fact, we believe that non-Member Private Offerings
are subject to the same potential abuses in disclosure and use of proceeds as member Private
Offerings. Thus, we believe that, as non-Member Private Offerings are deemed to be adequately
regulated under the Securities Act as administered by the SEC - the law primarily designed to
regulate securities offerings — similarly the Securities Act should solely govern Member Private
Offerings.

Accordingly, we believe that the disclosure and use of proceeds requirements of
the Proposal are not necessary and go significantly beyond the scope of the NASD’s SRO
regulatory mandate, as set forth in the Exchange Act. The assumption by the NASD of such
broad disclosure and merit review authority in respect of private offerings would appear to run
counter to the express mandate of Congress, which specifically sought to limit, not expand, the
scope of State disclosure and review of private offerings through the enactment of NSMIA, and
to leave the regulation of such offerings, such as disclosure and merit review authority, to the
SEC under the Securities Act. In addition, the disclosure required by the Proposal is of arguable
value given the sophisticated nature of the offerees, as required under the Securities Act, and
given the implicit historical acknowledgment by the NASD in determining not to extend the
coverage of its Corporate Financing rules to private offerings. The Proposal is also overinclusive
and sweeps in transactions not subject to the concerns articulated by the NASD. It would also
create a dichotomy of regulation between transactions without logical distinction (i.e., between
Member Private Offerings and non-Member Private Offerings).

3. Specific Comments on the Proposal.
(@) Definition of Control Entity

We raise a number of questions and issues with respect to the definition of
“control” under the Proposal. The term “control” for the purposes of the definition of "control
entity" in proposed Rule 2721(a)(2) means the “beneficial ownership” of more than 50% of the
outstanding voting securities of a corporation, or the right to more than 50% of the distributable
profits or losses of a partnership.

We believe that the definition of control for these purposes should be limited to
the holders of more than 50% of the common stock of the corporation on the grounds that the
common stock of a corporation will, generally, be the class of security with the broadest voting
rights of any other class of security of such corporation. A corporation could have multiple
classes of stock, such as common stock and preferred stock. Although common stock and
preferred stock may each have voting rights, preferred stock is likely to have more limited voting
rights than common stock. Similarly, while outstanding debt securities of an issuer may be the
subject to certain “negative” consent rights that confer voting-type rights on the holders thereof
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with respect to certain actions by the issuer, it is unlikely to have as significant voting rights as
common stock.

We also ask that, in the case of an issuer which is not a corporation, the term
“control” should mean the right to more than 50% of the distributable profits or losses of any
legal entity. The definition of “control” appears to contemplate only issuers which are
“corporations” or issuers which are “partnerships.” However, issuers may also be, for example,
a limited liability company, a business trust, or, if organized offshore, some other form of legal
entity.

In addition, we request clarification that Member Private Offerings are not meant
to encompass situations where, for example, a newly-formed hedge fund or CDO, prior to the
first closing of the sale of the applicable issuer’s securities, but during the initial marketing phase
of the offering, may be technically wholly-owned, or more than 50% owned, by an affiliate of
the issuer (which owner is, itself, affiliated with an NASD member), but after the initial closing
would be expected to be more than 50% owned by unaffiliated (third party) investors. That is,
the 50% beneficial ownership test should be applied on a post-transaction or closing basis.
Furthermore, in light of what appears to be the narrow circumstances of Financing Offerings that
the Proposal contemplates, as discussed above, we believe that the 50% test for a control entity
should also require (i) that the ultimate parent company of the NASD member in question derive
50% or more of its gross revenues from the member or that such parent company derive 50% or
more of its assets from such NASD member (see, for example, the definition of "parent” in
NASD Rule 2720(b)(10)) and (ii) in order to avoid the application of the Proposal unnecessarily
to offerings of collective investment vehicles where an NASD member, or any affiliate, does not
directly exert management control over such vehicles, that an NASD member, or any affiliate
thereof, must have management control over the issuer through the possession of the power to
direct or cause the direction of the management or policies of the issuer. See also our additional
comments below regarding whether hedge funds, private equity funds, CDOs, or CLOs should
be subject to the Proposal in the first instance.

We also believe that the definition of “beneficial ownership” should follow
NASD Rule 2790(i)(1) and that this definition should be specifically incorporated into proposed
Rule 2721. The definition of “beneficial ownership”, as used in the definition of “control
entity”, is not defined. We suggest that the NASD look to the definition of “beneficial interest”
in NASD Rule 2790(i)(1), which specifically states that “[t]he receipt of a management or
performance based fee for operating a collective investment account, or other fees for acting in a
fiduciary capacity, shall not be considered a beneficial interest in the account.” Although endnote
7 to the NTM provides that the NASD will not include performance and management fees
earned by “the general partner”, we believe that the latter is too narrow and seems to, literally,
contemplate the receipt of a performance and/or management by a general partner of a limited
partnership and, thus, would not necessarily encompass the receipt of a management and/or
performance fee by managers of other legal entities, such as limited liability companies or
offshore entities.
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Furthermore, we believe that a deferred compensation arrangement, as described
in the paragraph above, should not count towards the 50% ownership threshold set forth in the
definition of control entity. Endnote 7 to the NTM provides that if performance and
management fees are subsequently re-invested “in the partnership”, thereby increasing “the
general partner’s” ownership interest, then such interests would be considered in determining
whether the “partnership is a control entity.” The managers of many hedge funds, for example,
defer the receipt of their management and/or performance fees for a specified period of time.
Because those fees have been earned by the manager, the deferral of the payment of such fees to
the manager becomes, or creates, an unsecured obligation of the hedge fund. Typically, the fund,
but not the manager, will hedge its obligation by investing the deferred payments in the fund.
This deferral does not increase the manager’s equity “ownership” interest in the fund and
therefore, should not be applied to the 50% ownership threshold.

(b) Disclosure Requirements

Proposed Rule 2721(c) generally provides that no NASD member or associated
person may “participate” in a Member Private Offering unless a PPM, meeting certain mandated
disclosures, is provided to each investor. As the Proposal does not define the term “participate”,
we seek clarification if the NASD intends to employ the definition of “participation” set forth in
NASD Rule 2710(a)(5), which definition encompasses not just marketing, but also, among other
things, such as “[p]articipation in the preparation of the offering or other documents.” In this
regard, we believe that the disclosure and other requirements of the Proposal, including the filing
requirements thereof, should only apply if the issuer is marketing, or offering, its securities
through its affiliated NASD member or any associated person thereof. Thus, it should not apply
if, for example, the offering is placed through an unaffiliated NASD member. In such cases, the
unaffiliated NASD member, acting as placement agent for the Member Private Offering, will act
as an objective arbiter of the adequacy of the disclosure to prospective investors as well of the
proposed business terms, such as the proposed use of proceeds of the offering.°

(©) Filing Requirements

We raise a number of questions regarding the filing requirements under the
Proposal. Proposed Rule 2721(b) would generally require that no NASD member or associated
person may offer or sell any security in a Member Private Offering, unless the applicable PPM
has been filed with the Department at or prior to the first time the PPM is provided to any
investors. In addition, any “amendment or exhibit” to such PPM must generally also be filed
with the Department within 10 days of being provided to any investor. Proposed NASD Rule
2721(c), on the other hand, would generally require that no NASD member or associated person

® Pursuant to NASD Rule 2310, an NASD member has a suitability obligation to a customer before it can
recommend the purchase of any security to such customer. Pursuant to NASD Notice to Members 03-07, NASD
members must generally discharge two forms of suitability: reasonable-basis suitability and customer-specific
suitability. With respect to reasonable-basis suitability, an NASD member must undertake appropriate due
diligence to understand the terms of the specific offering. NASD members acting as placement agents in private
offerings also have powerful economic incentives pursuant to Rule 10b-5 under the Exchange Act to ensure that the
applicable PPM contains all material disclosures and is not misleading.


bogolinj
Typewritten Text
						Page 126 of 133


Page 127 of 133

Ms. Barbara Z. Sweeney
July 27, 2007
Page 9 of 14

may “participate” in a Member Private Offering unless the applicable PPM is provided to each
investor, which PPM must disclose certain required information.

We suggest that the requirement triggering filing with the NASD under proposed
NASD Rule 2721(c) should be limited to when an offering is conducted through, or by, an
affiliated NASD member or any associated person thereof, and not just in connection with the
broader “participation” by a member thereof. There appears to be an inconsistency between the
filing requirement of proposed Rule 2721(b) and the disclosure requirements of proposed Rule
2721(c) in that the disclosure requirements in respect of the PPM appear to be intended to apply
when the PPM is required to be filed with the Department; that is, when the offering is being
made through an NASD member or associated person thereof. However, the disclosure
requirement triggers with the broader “participation” of an NASD member or any associated
person thereof, which could include a situation where the NASD member is involved in
preparing the document, rather than when the NASD member is involved in the sale or offer of
the securities.

We seek clarification from the NASD as to the method by which filing with the
Department would be accomplished. Does the Department propose that filings under the
Proposal to be effected through the NASD's CobraDesk? As a practical consideration, we expect
that the volume of filings that would be required under the Proposal, as drafted, would be
considerable and query whether the NASD has the necessary infrastructure and personnel in
place to adequately process, and review, such filings.

In addition, we believe that preliminary term sheets, pitch books and sales
brochures that may be used, and which may accompany, the PPM (which materials would likely
be deemed by the NASD to constitute “sales literature” under NASD Rule 2210 and thus subject
to the fairness and content requirements thereof), should not be subject to the filing and other
requirements of the Proposal. As noted above, proposed NASD Rule 2721(b) would require not
only the filing of the PPM with the NASD, but also the filing of any “amendment or exhibit” to
the PPM. Because NASD Rule 2210(d) already regulates the fairness and content of “sales
literature” (which is defined in NASD Rule 2210(a)(2) to mean “any written or electronic
communication” that is “generally distributed or made generally available to customers”™), we
believe that additional regulation regarding such documents is not necessary and could be
duplicative or potentially contradictory.

Furthermore, we believe that only a single filing, covering all placement agents,
current and prospective, should be required for any offering. Proposed Rule 2721(b) would
generally appear to require that each NASD member, or associated person, acting as a placement
agent in respect of a Member Private Offering perfect a separate filing with the Department. We
believe that separate filings for each placement agent would be redundant, time-consuming and
expensive, and would not provide additional information to the NASD. In addition, we note that
in public offerings, pursuant to the NASD’s Corporate Financing rules, only the lead underwriter
is required to file the offering document.
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We also recommend that the NASD require that a no-objections letter be issued
within 2 business days after the filing of the PPM, any amendment or exhibit thereto, with the
Department. Although, the Proposal states that the NASD will not be issuing any form of “no-
objections opinion” in connection with a filing under proposed NASD Rule 2721, the NASD
does state that it may make “further inquiries” if, “subsequently”, the NASD has “determined
that disclosures in the PPM appeared to be incomplete, inaccurate or misleading.” As a practical
matter, we do not believe that an issuer or NASD member/selling agent will elect to commence a
Member Private Offering without a formal “no-objections opinion” from the NASD because of
the potential liability concerns if the NASD were to subsequently “determine” that any of the
disclosures in the PPM were “incomplete, inaccurate or misleading.” Thus, a time period for
issuance of no-objections letter is crucial in order to prevent undue delay of offerings.

Additionally, notwithstanding endnote 8 to the Proposal, which states that the
NASD may create a “database of MPO activity,” we urge the NASD to keep such information
confidential. Much of the information that may be set forth in any PPM, amendment, or exhibit,
will likely be proprietary and sensitive information. We believe, by analogy to NASD Rule
2710(b)(3), that the NASD should specifically provide that the NASD shall accord confidential
treatment to all documents and information filed with the Department pursuant to the proposed
Rule 2721, and that the NASD shall utilize such documents and information solely for the
purpose of review to determine compliance with the requirements of such proposed rule. In
addition, the broad availability of such information could interfere with an issuer’s obligation to
control the dissemination of offering materials and not engage in general advertising or general
solicitation.

(d) Use of Offering Proceeds

We raise a number of questions and comments regarding the use of proceeds
requirement in the Proposal. Proposed Rule 2721(d) would generally require that at least 85% of
the offering proceeds of a Member Private Offering be used for the business purposes identified
in the PPM. Offering and other expenses of the offering could not exceed 15% of the offering
proceeds, which the NASD notes in the Proposal is “consistent with the limitation of offering
fees and expenses, including compensation, in NASD Rule 2810.”

As noted above, we do not believe it is appropriate for the NASD to impose a
15% or any other limitation on the amount of offering fees and expenses on the grounds that
private offerings conducted in accordance with Section 4(2) of the Securities Act and/or Rule
506 thereunder are necessarily offered only to sophisticated investors who can negotiate their
own terms and appropriately “fend for themselves.”

However, if such regulation is determined to be appropriate, we note that “selling
compensation” under the Proposal is not defined. We first ask whether the NASD intends to
model the “selling compensation” definition pursuant to NASD Rule 2710(c)(2) and (d)(1),

10 See Rule 502(c) under the Securities Act.
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which govern public offerings. In such context, selling compensation includes all “items of
value” received or to be received by an NASD member any related person thereof “from any
source” during the 180-day period preceding the date of the applicable offering document as well
as received during the 90-day post-offering period (see NASD Rule 2710(b)(6)(A)(vi)(b)). If
this rule is to be the model for the definition of “selling compensation” under the Proposal, we
believe that in the context of a private offering, a 180-day “look back” period and a 90-day “look
forward” period is not appropriate. Rather, there should not be any aggregation of items of value
for the purposes of the 15% total compensation requirement of proposed NASD Rule 2721(d), if
such items of value were received by the issuer or any related person more than 30 days prior to
commencement of the Member Private Offering or received at any time after the commencement
of such offering, provided that the arrangement to receive any post-offering item of value was
not entered into during the 30 days preceding the commencement of the Member Private
Offering. 30 days appears to be the market standard that has evolved as an integration safe
harbor under Regulation D.» Also, the exceptions from “item of value"” set forth in NASD Rule
2710(c)(3)(B) should be included into the proposed Rule 2721.

In addition, we believe that the 15% total compensation requirement of proposed
NASD Rule 2721(d) should not include trail commissions paid to registered representatives of an
NASD member in connection with a Member Private Offering that is a commodity pool where
such registered representatives (i) have passed either the National Commodity Futures
Examination (Series 3) or the Futures Managed Funds Examination (Series 31) and (ii) provide
ongoing investor relations to investors, and the NASD member with which the representative is
registered is registered with the Commodity Futures Trading Commission as a Futures
Commission Merchant.” Such treatment would be in line with the arrangement determined in
connection with the NASD’s treatment of trail commissions in public offerings. Prior to 2004,
trail commissions paid to Series 3/31 registered personnel were not included towards the 15%
compensation limitation of NASD Rule 2810. When the NASD withdrew that prior
interpretation and began including trail commissions in the determination of the 15%
compensation limits, it was not intended that any such restrictions would apply in the context of
private offerings. In contradiction to the previous arrangement, proposed NASD Rule 2721
would appear to impose regulation of the payment of trail commissions in private offerings.

(e Exemptions

In addition to the exemptions set forth in proposed Rule 2721(e), we believe that
the following should also be exempt from the application of the Proposal:

. offerings made to "accredited investors"”, as defined in Rule 501(a) of
Regulation D under the Securities Act. In connection with an offering
conducted pursuant to Section 4(2) of the Securities Act and Rule 506

1 See Lamp Technologies, Inc., NO-ACT, NAFT WSB File No. 060297002 (publicly available May 29, 1997).

12 5ee NASD Notice to Members 04-50.
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thereunder, the latter would mean that the Proposal would apply only to
offerings made to non-accredited investors — presumably the types of
offerings referred to in endnote 3 of the NTM for which the NASD was
concerned.

offerings by an NASD member or control entity which is either a reporting
company pursuant to the Exchange Act, a consolidated subsidiary of such
a reporting company or a company whose securities are guaranteed by a
reporting company because sufficient public disclosure regarding the
issuer and its affiliates and the guarantor will already be available in the
marketplace.

offerings of financial derivatives, such as over-the-counter (“OTC”)
options which are derivative of, or based upon, a security issued by an
unaffiliated issuer. In a derivative transaction, the seller of the derivative,
such as an OTC option could be deemed to be the “issuer” of such option,
although such issuer is not issuer of the underlying security upon which
the derivative is economically based. We do not believe that the NASD
intended the Proposal to apply to such “offerings.” The “issuer” of the
OTC derivative, such as an OTC option, is not the issuer, and may not be
related to the issuer, of the underlying security, and the economic value of
the derivative derives solely from the value of the underlying security in
question. Even if the underlying security was issued by an affiliated entity
of the “issuer” of the derivative instrument, because such underlying
security would have been previously issued, and thus would be issued and
outstanding, we do not believe that the NASD intended that the Proposal
apply thereto as well. That is, private transactions involving equity
derivatives should be viewed as secondary market transactions and not as
primary market transactions that are contemplated by the Proposal.

offerings of structured notes; warrants; asset-backed securities (broadly
defined to include securities collateralized by financial assets, leases, other
property, and synthetic or other risk-transfer securities; CDOs and CLOs);
hedge funds; private equity funds; and financial products offered by
affiliated (and regulated) banks (and bank operating subsidiaries) of an
NASD member, as these offerings are specialized products that are not
linked to the business or operations of such NASD member and are
already subject to specifically tailored disclosure standards appropriate for
the investment product offered.

offerings of commodity pools which are operated by a commodity pool
operator as defined under Section 1a(5) of the Commaodity Exchange Act
which offerings are substantively regulated by the Commaodity Futures
Trading Commission. This is in line with the comparable exception to the
definition of “new issue” in NASD Rule 2790(i)(9)(C).
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given the scope of the NASD’s articulated concerns, offerings that are not
Financing Offerings, and de minimis Financing Offerings from which the
NASD member derives 5% or less of its net worth, calculated based on its
financial results for its last quarter and in accordance with Generally
Accepted Accounting Principles (or any other financial standard accepted
by the SEC).

exchange offers because these transactions generally involve restructuring
or similar extraordinary events with pre-existing security holders and are
not the types of capital raising offerings contemplated by the Proposal.

the Proposal provides for an exemption for offerings to “employees and
affiliates of the issuer”, but not to employees of affiliates of the issuer.
Because employees of the issuer as well as affiliates of the issuer have
access to multiple sources of information about the issuer and any offering
thereby, we believe that the exemption for offerings to employees should
be broadened to encompass employees of the issuer and any affiliate of the
issuer. In addition, we recommend that the NASD provide an exemption
for employee-related offerings by an issuer conducted pursuant to Rule
701 under the Securities Act.

offerings of securities that have a maturity at the time of issuance not
exceeding nine months, exclusive of days of grace, or any renewal thereof,
if they are offered pursuant to Section 4(2). Such securities are sold to
sophisticated investors and, given the short-term nature of such offerings,
are unlikely to present the issues that the NASD states as its concern. In
addition, we note that the Proposal already excludes offerings of short-
term securities exempt under Section 3(a)(3) of the Securities Act.

offerings exempt from registration pursuant to Section 3(a) of the
Securities Act on the grounds that these would constitute specialized
offerings by regulated issuers or under specified circumstances that would
not, in either case, involve the type of Financing Offerings to which the
Proposal is addressed.

None of the specialized offerings above represent that type of capital raising

contemplated by the NASD in endnote 3 to the NTM.

Furthermore, notwithstanding the requirement that an offering must be sold

"solely to" the enumerated categories of investors under paragraph (e)(1) of proposed Rule 2721,
we seek clarification that a single offering by an issuer may be made to any of the categories set
forth therein, or in any combination thereof, and that an issuer may, in any single offering,
combine exemptions under paragraph (e) to qualify for an "exemption" from the requirements of

the Proposal.
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Finally, we believe that the NASD should not apply proposed Rule 2721 to any
offering which commenced prior to the effective date of such rule.

* * * *

We appreciate this opportunity to comment on the Proposal. If you have any
questions concerning these comments, or would like to discuss these comments further, please
feel free to contact me at 646.637.9220 or via email at mkuan@sifma.org.

Sincerely,

/7/,,3,/;;“

Mary Kuan
Managing Director and

Assistant General Counsel


bogolinj
Typewritten Text
						Page 132 of 133


Page 133 of 133

July 20, 2007

Barbara Z. Sweeney

Office of the Corporate Secretary
NASD

1735 K Street, NW

Washington, DC 20006-1506

RE: NTM 07-27; Proposed Rule 2721
Dear Ms. Sweeney:

Stephens Inc. (“Firm”) appreciates the opportunity to comment on the NASD’s proposal to adopt
a new rule to be designated as Rule 2721.

The Firm recommends that the exemption described under proposed Rule 2721(e)(7) be
expanded to exempt a Member Private Offering (MPO) made to employees of the Member or of
its Control Entities (as defined in the proposed Rule), rather than limiting the exemption for
offerings to employees to those MPQO’s made only to the employees of the issuer.

An affiliate of our Firm conducts a merchant banking business and, as a part of that business,
regularly forms new investment entities (NIE’s) for the purpose of investing in a particular
company or engaging in a specific investment activity. Typically, these NIE’s have no employees
per se. The business of these NIE’s is typically managed by employees of the merchant bank.
However, in some cases, the merchant bank may wish to give selected employees of the
merchant bank or selected employees of the Firm or of another Control Entity of the Firm an
opportunity to participate in the investments of an NIE by permitting such employees to invest in
the NIE. These selected employees are typically management or professional employees of the
Firm or Control Entity. As a rule, these NIE’s have no investors other than Control Entities of the
Firm and, in some cases, employees of the Firm or of Control Entities of the Firm.

As we understand the proposed rule, an investment in such an NIE by such employees would
constitute an MPO. Our Firm believes that employees of the Firm would be expected to have
access to a similar level of information about these NIE issuers and their securities as the
employees of other types of issuers would be expected to have about their employer/issuer and
its securities. Similarly, since both the Firm and Control Entities of the Firm would also be
affiliates of the issuer (which typically would have no employees), our Firm believes that
employees of the Control Entities of the Firm would also be expected to have access to a
sufficient level of information about the issuer and its securities.

Accordingly, we recommend that the exemption described under proposed Rule 2721(e)(7) be
expanded to exempt an MPO made to employees of the Member or of its Control Entities, rather
than limiting the exemption under proposed Rule 2721(e)(7) to those MPO’s made only to the
employees of the issuer.

Thank you for your consideration of our comments.

Yours truly,
Bill Keisler

Bill Keisler

Associate General Counsel
Stephens Inc.

111 Center Street

Little Rock, AR 72201
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