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FINRA Dispute Resolution

In the Matter of the Arbitration Between:

Claimants Case Number: 09-02061
Healthright Partners, LP

Grant R. Gifford

Respondent Hearing Site; Salt Lake City, Utah

Lincoin Financial Advisors Corporation
Nature of the Dispute: Customers vs. Member

REPRESENTATION OF PARTIES
Claimants, Healthright Partners, LP ("Healthright') and Grant R. Gifford (“Gifford”),

hereinafter collectively referred to as "Claimants®; Mark W. Pugsley, Esq., Ray Quinney
& Nebeker PC, Salt Lake City, Utah

Respondent, Lincoln Financial Advisors Corporation, hereinafter referred to as “Lincoln”

or Respondent”: Heidi G. Goebel, Esq., Christensen & Jensen, P.C., Salt Lake City,
Utah

CASE INFORMATION
Statement of Claim filed on or about: May 22, 2009
Claimant Healthright signed the Submission Agreement: May 18, 2008
Claimant Gifford signed the Submission Agreement May 15, 2009

Response in Opposition to Claimants’ Statement of Claim and Renewed Motion for Stay
and Challenge of Jurisdiction flied by Respondent on or about: September 11, 2009

Respondent signed the Submission Agreement February 24, 2010

In their Statement of Claim, Claimants alleged the following claims: 1) Failure to
Supervise; 2) Negligence; 3) Breach of Fiduciary Duty; 4) Violations of the Utah Uniform
Securities Act; 5) Violations of FINRA's Conduct Rules and Selling Away. Claimants
alleged that the above-captioned dispute involved investments of common stock, limited
partnerships, and private equities in Heaithright, Inc.
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Uniess specifically admitted in its Answer, Respondent denied the allegations made in the
Statement of Claim and asserted various affinnative defenses.

RELIEF REQUESTED
in the Statement of Claim, Claimants requested the following relief:

1. Damages of not less than $3,875,000.00;
2. Pre and post-judgment interest on all sums recovered at the legal rate;
3. Treble damages, costs, and attomey’s fees pursuant to the Utah Code Ann.
§61-1-22;
4. Punitive damages according to proof, but not less than $10,000.00; and
5. Such other relief as the Panel deems just and appropriate.
In its Response in Opposition to Claimants’ Statament of Claim, Respondent requestad:
1. Dismissal of the action on the merits, with prejudice;
2. For its attomey’s fees and costs incurmed herein;
3. For Claimants to take nothing by means of this Statement of Claim; and
4. For such other and further relief as is just, equitable, and proper in these
premises.

At the close of the hearing, Claimants requested damages under the Utah Securities
Act pursuant to the following:

1. Iif the Panel finds Lincoin violated Utah Code Ann. § 81-1-22 but was not
reckless, for damages in the amount of $7,563,879.00. This amount includes the
following:

a. Retum of the investment in the amount of $3,325,000.00;

b. interest on the investment at a rate of 12% to September 13, 2010 in the
amount of $5,228,827.00;

¢. Return of Claimant Gifford's loan in the amount of $300,000.00;

d. Interest on Claimant Gifford's loan at a rate of 12% to September 13, 2010
in the amount of $158,300.00; and

e. Altomey’s fees (33% of total) in the amount of $1,876,752.00.

2. If the Panel finds Lincoin violated Utah Code Ann. § 61-1-22 and was reckiess,
for I::ﬂmges in the amount of $17,208,379.00. This amount includes the
following:

a. Treble Damages (3 times consideration paid, or 3 x $3,625,000.00) in the
amount of $10/875,000.00;

b. interest at a rate of 12% to September 13, 2010 in the amount of
$2.089,144.00; and

c. Aftorney’s fees (33% of total) in the amount of $4,269,251.00.



FINRA Dispute Resolution
Arbivation No. 08-02061

Award Page 3 of §

The Arbitrators acknowledge that they have each read the pleadings and other
materials filed by the parties.

On or about September 1, 2010, thirteen days prior to the scheduled hearing date,
Respondent Lincolin filed a request for the Arbitration Panel to provide an explained
decision of its arbitration award. Claimants Healthright and Gifford filed an opposition to
mammxn ThePaneIMRespondml’srequestasamctionand hereby grants
such

At the hearing, Respondent brought a motion for lack of jurisdiction during closing
argument. Also at the hearing and at the conclusion of Claimants’ case-in-chief,
Respondent brought a motion to dismiss Claimants' Utah Securities Act claims due to
statute of limitations. The Panel denied Respondent’s motion for lack of jurisdiction and
granted the motion to dismiss under the statute of limitations, finding Claimants’ claims
under the Utah Securities Act as time-barred.

The parties have agreed that the Award in this matter may be exscuted in counterpart
copies or that a handwritten, signed Award may be entered.

EINDINGS
FACTS

Scott Gordon (hereinafter referred to as “Gordon”) was a registered agent of
Respondent Lincoin from 1887 until his termination on September 18, 2006. During his
time with Respondent Lincoin, Gordon served in various roles ranging from a registered
rapresentative, to Managing Principal of the Salt Lake City office of Respondent Lincoin,
to Regional CEO which tumed into a Managing Director of Respondent Lincoin. From
October 2005 untll September 2006, Gordon had no managemant or supervisory
responsibiliies within Respondent Lincoin. In 2005 Gordon became interested in a
software deveiopment company, Healthright, Inc. In July 2005, Gordon became CEO of
Healthright, Inc. and in October of 2005 he began using a footer on his Lincoln e-mail
account referring to him as the Chairman and CEQ of Healthright, inc., with Healthright,
Inc.'s address and phone number. In August 2005, Gordon submiited an Qutside
Business Activities Disclosure (hereinafter referred to as “OBA”) to Respondent Lincoin
forthaA-cﬂvlﬁeuelahthmm. Inc. Respondent Lincoln did not approve or deny
the

In order to raise funds for the development of Inc., Gordon, together with Shawn
Smart (“Smart”), Jim McGregor ("McGregor”), and Lance Shiffman ("Shiffman”) caused
Discovery Aliance, LLC (hereinafter referred to as “Discovery”) and Claimant
Healthright to be organized. Their plan was for Discovery to be the general partner of
Claimant Healthright and for Claimant Healthright to raise funds through a “Private
Placement’ and for Claimant Healthright to invest in Healthright, Inc.
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Discovery met with various investors. Gordon was an active participant in most
of these meetings. Gordon's participation included misstatements and/or omissions of
material facts about Healthright, inc., its management, business and financial
requirements. By March of 2008, approximately 25 individuals and/or entities had
placed $3,325,000.00 with Claimant Healthright for investment in Healthvight, Inc. In
addition, in May, 2008 Gordon solicited funds from Gifford for Healthright, Inc. On May
12, 2006, Gifford loaned $300,000.00 to Healthright, Inc.

On May 19, 2008, Smart became a member of the Board of Directors of
Healthright, Inc. On May 23, 2006, Gifford became a member of the Board of Directors
of Healthright, Inc. On May 23, 2006, Gordon ceased to be the CEO of Healthright, Inc.
In June, 2008, Gifford attended his first Board of Directors mesting of Healthright, Inc.
since being appointed to the Board and discoverad that misstatements and omissions
had been made by Gordon and in addition that there had been certain irregularities in
the management and operations of Healthright, Inc. On July 18, 2008, Dr. John
Morgan, the deveioper of the Healthright, Inc. software programs died.

On August 8, 2008, Smart sent a written complaint to Respondent Lincoln. In
, 2008, Claimant Gifford also sent a written complaint to Respondent Lincoln.
nt Lincoin fired Gordon on September 14, 2008 and he was barred by FINRA
on May 1, 2008. Healthright, Inc. failed and Claimants filed their Claim on May 14,
2009,

DECISION

The Panel determined that Gordon was Involved in “selling away,” and made
material misstatements and/or omissions about Healthright, Inc. in connection with the
sale of Healthright, Inc. securities. The Panel also determined that Respondent Lincoln
was negligent in not preventing Gordon's activities with Healthright, inc. for more than a
year despite ampie opportunity to have done so. The Panel finds that Respondent
Lincoln's negligence caused the loss of Claimants' investments in Healthright, Inc.
Respondent Lincoin shall pay Claimant Gifford $300,000.00 plus Interest of $68,162.00
computed to the date of this Explained Decision and Interest thereafter at the legal rats
for judgments in Utah from and after the dats of this Explained Decision. Respondent
Lincoin shall pay Claimant Healthright $3,325,000.00 plus interest of $733,302.00
computed to the date of this Explained Decision and interest thereafter at the legal rate
for juigments in Utah from and after the date of this Explained Decislon.

Claimants brought the following claims:
Fallure to Supervise
Negligence
Breach of Fiduciary Duty
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Violations of Utah Securities Act

Vioiations of FINRA conduct rules

Common Law Respondent Superior
Respondents raised the following defenses:

Jurisdiction

Equitable doctrines of walver, unclean hands, etc.

Allocation of Fauit

No proximate cause

Ratification

Assumption of Risk

Statute of Limitations

The Panel denies all of Respondent's defenses with the exception of the Utah
Securities Law statute of limitations. In August and September 2006, Smart and
Claimant Gifford sant “complaint” letters to Respondent Lincoin. The Pane! finds that as
of that time Claimants clearly knew or should have known that there were problems with
thelr invesiments in Healthright, inc. Since the Claim in this arbitration was not filed
untll after two years from such dates, their claims under the Utah Securities Act are time
bamed.

The Panel believes that Claimants’ claims for failure to supervise, breach of
fiduciary duty, violations of FINRA conduct rules and common law respondent superior
are all included and form a part of the negligence of Respondent Lincoin.

The Panel holds that Respondent’s claims based upon lack of jurisdiction are not
valid. On January 22, 2010, Judge Dale A. Kimball of the United States District Court
issued a Memorandum Decision and Order hoiding that “Lincoln must submit to
arbitration” and granting Claimants’ Motion to Compel Arbitration. In addition, on
February 24, 2010, Lincoin signed a Submission Agreement which states: . . .[Lincoin)
hereby submit the present matier in controversy . . . to arbitration in accordance with the
FINRA Bylaws, Rules, and Code of Arbitration Procedure.” The Panel finds that it has
proper jurisdiction to hear and decide this case.
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After considering the pleadings, the testimony and evidence presented at the hearing,
the Panel has decided in full and final resclution of the issues submitted for
determination as follows:

1.

2,

Respondent is liable to and shall Claimant Healthright compensato
dam%%es in the amount of $3.32g.a0‘0.00. o i

Respondent is liable to and shali Claimant Healthright pre-judgment interest
in the amount of $733,302.00 as m&m nght p

Interest for 2006 from May 13 to December 31 at a rate of 8.37% in the
amount of $138,495.00;

Interest for 2007 at a rate of 6.98% in the amount of $241,612.00;
interest for 2008 at a rate of 5.15% in the amount of $190,710.00;
Interest for 2009 at a rate of 2.37% in the amount of $82,283.00; and
knmulszgrozmom September 22 at a rate of 2.41% in the amount of

eapy ®

total amount of $4,058 at the Utah statutory rate and after
Sepiember 23, 2010 1o the date the award Is paid in full.

Respondent is liable to and shall Claimant Gifford compensatory damages in
the amount of $300,000.00. pay i

Respondent is liable to and shall Claimant Gifford pre-judgment interest in
the amount of $66,162.00 as folﬂ

mm is liable to and st:gg{aox Claimant Healthright postmment Interest

a rate of 6.98% in the amount of $21,800.00;

a rate of 5.15% in the amount of;;? 207.00;

a rate of 2.37% in the amount of $8,326.00; and
ber 22 at a rate of 2.41% in the amount of

:
]

Reﬁmdenl is liable to and shall Claimant Gifford post-judgment interest on
the amountof$366162.00a%a|‘eUtahmmm£gf?omandmr

September 23, 2010 to the date the award is paid in fuil.

7. Respondent is liable for and shall pay all forum fees.
8. Respondent is liable for and shall reimburse Claimants for the $600.00 non-

refundabie portion of the filing fee paid by Claimants to FINRA Dispute
Resolution.

Each party shall bear his or its own costs and attomey'’s fees.

10.Any and all relief not specifically addressed herein is denied.
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11.The arbitrators have provided an explanation of their decision in this award. The
explanation is for the information of the parties only and is not precedential in
nature.

EEES
Pursuant to the Code, the following fees are assessed:

Elling Fees
FINRA Dispute Resolution assessed a filing fee* for each claim:
(nitial claim filing fee = $1,800.00

*The filing fee is made up of a non-refundable and a refundable portion.

Momber Fees

Member foes are assessed to each member firm that is a parly in these proceedings or
to the member firm(s) that employed the associated person(s) at the time of the event(s)
giving rise to the dispute. Accordingly, as a party, Lincoln Financial Advisors
Corporation Is assessed the following:

Member surcharge = $ 2,800.00
Pre-hearing process fee =$ 750.00
Hearing process fee = $ 5,000.00

vally

The Pand has assossad heaﬂng uesslonfeeaforead\ session conducted. A session is
any meeting between the parties and the arbitrator(s), including a pre-hearing
conference with the arbitrator(s), that lasts four (4) hours or less. Fees associated with
these proceedings are:

One (1) Pre-hearing session with Panel @ $1,200.00/session = $ 1,200.00
Pre-hearing conference: November 11, 2008 1 session

Ten (10) Hearing sessions @ $1,200.00/session = $12,000.00
Hearing Dates: September 13, 2010 2 sessions

September 14, 2010 2 sessions

September 15, 2010 2 sessions

September 16, 2010 2 sesslions

Septsmber 17, 2010 2 sessions

Total Hearing Session Fees = $13,200.00
1. The Panel has assessed $13,200.00 of the hearing session fees to Respondent.
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ARBIYRATION PANEL
Richard J. Lawrence - Public Arbirstor, Presiding Chelrperson
Josaph J. Paimer - Public Arbirsior
Chfford N. Cowry - Non-Public Arbitrator
Conouning Arbiissinen’ Slanaturas
% 2. 21200
Data

Public Arbitralor, Presiding Chalrparson
Joseph J. Paimer Signature Dele
Public Arbltrator
Cifford N. oD

Colny Signature Date

0121400
Date of Service (For FINRA Dispute Resokulion use only)
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ARBITRATION PANEL,
Richard J. Lawrence - Public Arbitrator, Presiding Chairperson
Josaph J. Palmer - Public Arbitrator
Céifford N. Coury Non-Public Arbiirator
Lonsuning Arbiicaiors” Sloaahres
Richard J. Lawrence Signature Dale
Public Arbltrator, Presiiing Chairperson
Joseph J. Palmer Signature Date
Public Arbitraior

g
EE

biic Arbitrator

Rlz1j200
Dats of Servica (For Dispute Resokstion uas only)




