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Invested in America
December 1, 2015

To:  Marcia E. Asquith
Office of the Corporate Secretary
Financial Industry Regulatory Authority
1735 K Street NW
Washington, DC 20006

RE: FINRA Regulatory Notice 15-37, Financial Exploitation of Seniors and Other
Vulnerable Adults

Dear Ms. Asquith,

Thank you for the opportunity to submit these comments on the proposed amendments to
Financial Industry Regulatory Authority (“FINRA”) Rule 4512 and new Proposed Rule 2165 (the
“Proposed Rules”)' on behalf of the Securities Industry and Financial Markets Association®
(“SIFMA”). SIFMA joins our member firms in appreciation of the important work FINRA is doing
to help the securities industry protect its clients — especially senior and vulnerable investors.

Senior financial exploitation is a problem that costs senior investors an estimated $2.9 billion
annually’ — funds that many were relying on to support them in retirement. Moreover, with 10,000
Americans turning 65 every day and an estimated 1 in 5 Americans aged 65 or older being victimized
by financial fraud, this problem will continue to grow. Complicating these protection efforts is the
fact that only an estimated 1 in 44 cases of financial elder abuse is reported and the fact that 55% of
financial abuse in the United States is committed by family members, caregivers and friends.

Through FINRA’s launch of its toll-free securities helpline for seniors and the release of Regulatory
Notice 15-37, FINRA has made clear its commitment to bringing its frontline investor protection
expertise to bear on the unique challenges facing aging and vulnerable investors. SIFMA is
delighted to be able to work with FINRA on this initiative and looks forward to the final
implementation of an effective and efficient senior investor protection framework.

For our part, SIFMA and our member firms have also been actively working on senior investor
protection issues. We have a Senior Issues committee made up of 32 distinct member firms, have
worked with 3 states to enact state-specific senior investor protection laws, and have instituted an
annual Senior Investors Forum bringing together scientific experts, regulators (state, federal and self-
regulatory organization) and the financial services industry to discuss policies, innovative practices,

! FINRA Regulatory Notice 15-37.

2 SIFMA is the voice of the U.S. securities industry, representing the broker-dealers, banks and asset managers whose
889,000 employees provide access to the capital markets, raising over $2.4 trillion for businesses and municipalities in the
U.S,, serving clients with over $16 trillion in assets and managing more than $62 trillion in assets for individual and
institutional clients including mutual funds and retitement plans. SIFMA, with offices in New York and Washington,
D.C,, is the U.S. regional member of the Global Financial Markets Association (GFMA). For more information, visit
http:/ /www.sifma.otg.

3 “Broken Trust: Elders, Family, and Finances,” MetLife, March 2009.



ongoing training, compliance, and stakeholder coordination, as well as the science and demographics
of cognitive decline. We are also working to increase funding for the investigation of financial abuse
and advocating for more efficient and effective Adult Protective Services (“APS”) reporting.

Additionally, many of our member firms have been establishing proven track records as innovators
in the senior investor protection space by developing alternative methods to prevent financial
exploitation and protect their customers under existing law. For instance, it was SIFMA member
firms that first began collecting ‘trusted contact’ information from clients and securing advanced-
permission to reach out to and enlist the support of these individuals in order to address concerns
that the firm may have regarding their client. The use of trusted contact forms continues to grow as
more firms whose business model allow for meaningful use of such information adopt a trusted
contact policy.

Other firms have integrated robust senior investor protection arrangements into client agreements,
in which the client provides the firm with permission to execute a variety of specified actions
(including refusing to process a transaction) when the firm believes there is a risk of fraud or
exploitation. Such initiatives (and others) have already been proven to help protect the assets of a
large number of senior investors. In fact, the collection of trusted contact information has been so
successful that FINRA has chosen to address that very initiative in its proposed rules.*

As noted above, three states have enacted laws designed to provide securities firms with stronger
tools to protect their senior clients: Washington State, Delaware and Missouri. Moreover, the North
American Securities Administrators Association (“NASAA”) released for comment Model
legislation/regulation to provide states with a template and encourage the development of senior
investor protection laws in more states. Now, with the release of FINRA Regulatory Notice 15-37 —
which addresses many of the same issues as these state laws from a nationwide perspective — we
have reached an important juncture in the protection of senior and vulnerable investors throughout
the United States. For this reason, SIFMA urges FINRA to strengthen its collaborative efforts with
organizations interested in promulgating senior investor protection laws, particularly NASAA.

As NASAA reviews the comments to its Model proposal, FINRA has an important opportunity to
collaborate with state regulators to promote an integrated, nationwide senior investor protection
framework. For example, in its comment letter to NASAA, SIFMA advocated for NASAA to
change its base hold period to conform to the potential 30 business day hold present in FINRA’s
proposed rules. Integrated and consistent laws at the state and national level can only serve to
strengthen senior investor protection efforts and provide the most efficient and effective support
possible to the securities industry’s most vulnerable clients.

With the that in mind, SIFMA respectfully submits our comments on the proposed rules below —
comments which we believe will serve to strengthen the senior investor protection framework
proposed in Regulatory Notice 15-37. For ease of reading, we have divided our comments into two
sections: (1) comments on Proposed Rule 2165; and (2) comments on the proposed amendments to
Rule 4512.

#'The flexible collection of ‘trusted contact’ information based upon each FINRA member firm’s business model has
been particularly successful.



A. Proposed Rule 2165 (Financial Exploitation of Specified Adults)
1. The Reporting Process

i. Itis Important to Include Government Agencies and other Financial
Institutions as Part of the Permissible Reporting Structure to Ensure the
Highest Possible Level of Investor Protections

In each of the states where similar proposals were enacted into law (Washington State, Delaware and
Missouri), the senior investor protection initiative grew out of an organic partnership between
regulators, industry members and APS organizations, and a common goal to better protect the
industry’s senior and vulnerable clients. Through these partnerships, the desire of both state
securities regulators and APS organizations to investigate reported instances of exploitation and
provide (possibly informal) guidance to member firms was made abundantly clear.

APS organizations and state securities regulators, as well as traditional law enforcement agencies,
have served an important and robust role in protecting seniors from exploitation, have greater tools
to investigate instances of exploitation (state securities regulators are particularly effective at
investigating securities fraud and financial exploitation), and have often expressed a clear desire to
investigate reported cases of suspected exploitation.

However, in order for the agencies to investigate suspected financial exploitation, they must first be
aware of the suspected financial exploitation. Across the United States, FINRA member firms
regularly reach out to both state securities regulators and APS organizations to provide them with as
much information as they are legally able to further investigations into cases of suspected financial
exploitation. SIFMA believes that it is important for Proposed Rule 2165 to reflect these efforts in
order to ensure the highest possible level of investor protections; therefore, SIFMA urges FINRA to
include language in the proposed rules explicitly recognizing these situations by expressly allowing
FINRA member firms to voluntarily report suspected cases of financial exploitation to state
securities regulators, APS organizations, or other law enforcement officers in cases of suspected
financial exploitation.

Further, to ensure that Proposed Rule 2165 provides for the most effective protections possible, it
should clearly allow member firms to provide the agencies with all information, documentation, and
account histories necessary to promote a full, robust investigation. This is a permission that is
expressly included in every state senior investor protection law to date,” as well as NASAA’s
proposed Model. It is also important to ensure that the provision of these records falls within
Proposed Rule 2165.01’s safe harbor.

SIFMA respectfully requests that FINRA also consider recognizing a FINRA member firm’s ability
to contact other financial institutions which are receiving counter-parties of an account transfer
when fraud or exploitation is suspected. Generally, FINRA member firms currently make such
disclosures under anti-money laundering laws, but recognizing this authority within Proposed Rule
2165 or in the proposed amendments to Rule 4512 would streamline and significantly promote
outreach to Automated Customer Account Transfer Service (“ACATS”) counter-parties.

> Washington State, Delaware and Missouri.



As discussed above, senior financial exploitation costs senior investors nearly $3 billion per year, and
many of the individuals seeking to exploit senior and vulnerable investors are quite savvy.

Moreover, as an estimated 55% of financial abuse in the United States is committed by family
members, caregivers and friends, many of these bad actors have intimate knowledge of an investor’s
dealings and relationship with their financial advisor. Many times, when a bad actor is seeking to
gain control or exploit a senior or vulnerable investor, the bad actor will process an ACATS request
in order to avoid an advisor that the senior or vulnerable investor has a familiar and trusted
relationship with, and move the investor’s assets to an institution where the investor is unknown to
the firm’s personnel.

Other times, due to the nature of the ACATS system, a member firm may have concerns about an
account, and after raising those concerns with the client, the bad actor may hear of those concerns,
allowing the bad actor to process an ACATS transfer with an intent to move funds before the
member firm is able to take other remedial action.

In both of these cases, the receiving counter-party would have little to no background knowledge of
the client and would be unaware of the concerns of the sending member firm. By allowing the
sender to notify the receiver of concerns on the account (before or after the transfer takes place),
FINRA would remove an effective tool from the bad actor’s toolbox. Notably, this permission
should be provided even if a hold is never placed on an account — a transfer can often occur before
a firm is able to place a hold, especially in cases where the transfer itself is the final action that
provides a member firm with a reasonable belief of suspected financial exploitation and the financial
advisor or qualified person is not notified of the transfer until after it is executed.

ii. Reporting to a Trusted Contact or an Immediate Family Member Should
be Voluntary and Separate from the Placement of a Hold

SIFMA supports FINRA’s proposal to permit member firms to contact third parties in cases of
suspected financial exploitation. However, under proposed Rule 2165(b)(1)(B), member firms are
required to notify a trusted contact or an immediate family member within two business days of a
hold being placed on an account. This is an unnecessary mandate that does not reflect the realities
of many cases of suspected financial exploitation (especially situations which are immediately
resolved by initial contact with the client as discussed below), could serve to create more harm than
good, and may deter investors from providing trusted contact information. As such, SIFMA
respectfully requests FINRA consider adopting a voluntary reporting process for trusted contacts
and immediate family members that is separate from the process of placing a hold.

In both the Missouri law and the NASAA proposal, the ability to contact a third-party is separate
from the temporary hold process. This is an important development in senior investor protection
laws because of the isolation faced by many victims of financial exploitation. According to the
National Council on Aging, social isolation is one of the leading factors in the abuse of vulnerable
adults’ (though it is important to note that, generally, social isolation does not mean a complete lack
of social relationships, but merely the existence of minimal social contacts which shields perpetrators
from scrutiny).’

¢ “Elder Abuse Facts,” National Council on Aging, available at: https://www.ncoa.org/public-policy-action/eldet-
justice/eldet-abuse-facts/.

7 See “Social isolation in older adults: an evolutionary concept analysis,” Nicholson NR, Jr, available at:

http:/ /www.ncbi.nlm.nih.gov/pubmed/19291185/; See Also “Elder Mistreatment: Abuse, Neglect, and Exploitation in
an Aging America,” Hafemeister, Thomas L., available at: http://www.ncbi.nlm.nih.gov/books/NBK98784/.
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Often times, the exploitation of seniors and vulnerable investors can be directly prevented by
reaching out to one of these trusted individuals in a timely fashion, even before a hold is placed on a
transaction. By providing member firms with the ability to contact a trusted third party or
immediate family member outside of the hold process, FINRA would provide its members with an
additional, effective tool to combat financial exploitation while simultaneously avoiding a possibly
detrimental mandate.

One example of this is when the events that provide a member firm with a reasonable belief that
there may be ongoing financial exploitation of a client occur in-between transactions.” In these
cases, the current proposed rules would require the member firm to wait until the next suspect
disbursement before reaching out to an immediate family member when no trusted contact is given
or the trusted contact is suspected of participating in the exploitation. In these cases, often notifying
a client’s immediate family member of the suspected exploitation (long before a hold is placed) is the
most efficient and effective way to protect the investor. For this reason, it is important that the
contact provisions exist separate from Proposed Rule 2165(b)(1)(B)’s hold provisions.

It is also important that any contact of either the trusted contact or an immediate family member be
voluntary. Often, a FINRA member firm will identify a suspect transaction, place a hold on the
transaction and notify the client. Upon finding out that the person to whom they attempted to
transfer assets was not, in fact, their grandson in trouble overseas, the client is pleased with the result
and does not pursue the transaction further. There is absolutely no need for the trusted contact to
be notified as well, which may cause unnecessary embarrassment for the client or cause the client to
revoke the trusted contact designation.

Moreover, requiring a member firm to reach out to an immediate family member under the
circumstances outlined in Proposed Rule 2165(b)(1)(B) will likely lead to awkward, potentially
harmful situations. In many cases, a senior client’s only living immediate family member’ may be an
individual that has little or no role in the client’s life."’ In this case, the immediate family member
would be unlikely to provide any assistance in the resolution of the situation, and that contact may
actually be harmful. In the most extreme cases, it is a possibility that FINRA would be requiring a
member firm to notify an unknown, potential bad actor — who has nothing to do with the current
situation — of a client’s vulnerability.

Moreover, taking into account the above scenarios, the existence of the mandate in Proposed Rule
2165(b)(1)(B) may actually serve as a deterrent for a client to provide a trusted contact. Knowing
that, whenever financial exploitation is suspected and a hold is placed on an account, the trusted
contact must be notified within the same time frame as the client, could cause individuals to think
twice before providing a contact in writing, especially considering the relatively commonplace
scenario where a simple client contact resolves the issue.

8 For instance, consider the case of a caregiver who exerts undue influence on a specified individual to make large
disbursements every four months, and the member firm receives knowledge of the undue influence days after the latest
disbursement is processed. Under the current proposal, the member firm would be required to wait nearly 4 months
before reaching out to an immediate family member if no trusted contact was provided (or when the trusted contact is
the suspected individual).

9 As defined in Proposed Rule 2165(a)(5).

10 An example of this situation would be when the only living immediate family member of a client is an estranged in-
law. The FINRA member firm may have no knowledge of the in-law, other than their existence, and would still be
required to contact them in certain instances. Worse still, the member firm would still be required to contact the
individual under the currently proposed rules even if they are awate of a strained relationship, unless sufficient evidence
existed to support a reasonable belief that the in-law would engage in financial exploitation of the senior client.
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Alternatively, clients would likely be more willing to provide the information for a trusted contact
person if notifying that individual of a potential problem was within the trusted discretion of the
member firm; clients generally trust the judgment of their financial advisor (after all, clients regularly
entrust their advisor with their wealth, retirement and personal information).

One of the rationales provided by FINRA is that the contact must be mandatory in order to relieve
Regulation S-P concerns, as Regulation S-P includes an exemption for legally required contacts."
However, because the trusted contact is an individual that is designated for contact by the client, any
outreach falls within the Regulation S-P client consent exception,” and therefore the act of reaching
out to the trusted contact does not need to be mandatory to alleviate such concerns.

Further, as discussed in the introduction section of this letter, FINRA member firms may enter into
agreements with their clients detailing in which situations they may reach out to specified
individuals. In this instance, the proposed rules could unintentionally supersede a negotiated
agreement with a client, even though any contact would be permissive and within the client consent
exception of Regulation S-P.

It is for these reasons that we believe the notification of a trusted contact or immediate family
member should be both voluntary and separate from the hold provision in Proposed Rule

2165(b)(1)(B).

iii. The Third Party Contact Provisions Should be Inclusive and All Contact
Options Should be Available Once there is a Reasonable Belief of
Financial Exploitation

Currently, the proposed rules contemplate a client providing the name and contact information for a
single trusted contact person to the FINRA member. However, the nature of the information
delivery and the nature of the contact person are unclear. Member firms serve a vast array of clients
across the United States, with varying needs, contact preferences, and circumstances. For this
reason, member firms have designed and adopted open and flexible trusted contact policies. The
final language of the proposed rules, (particularly the language in Proposed Rule 2165(b)(1)(B)(ii), as
well as the proposed amendments to Rule 4512 (discussed later in this letter)) should allow for
clients who wish to provide multiple contact persons, or a contact organization (such as the family’s
law firm or a trusted service organization). The latter part is particularly important because, as
discussed above, the most vulnerable investors are also the most socially isolated.

Additionally, each client may have a different comfort level with providing information in a certain
way. For this reason, the proposed rules should contemplate situations where a client orally notifies
a member firm of a trusted contact, particularly in a case of trusted professionals who owe a higher
level of care to the client — such as lawyers, certified public accountants, or health professionals — so
long as the client is the one that designates the contact as trusted and the communication is
appropriately documented by the member firm. Such flexibility is necessary to ensure that the
provision of trusted contacts to member firms is as simple as possible for the greatest number of
clients.

1117 C.ER §§ 248.15(2)(7)(0).
1217 C.F.R §§ 248.15(2)(1).



Moreover, once a party is identified as one that the member firm may contact once a reasonable
belief of financial exploitation exists, all contact options should be immediately available to the
member firm. Currently, Proposed Rule 2165(b)(1)(B)(ii) requires a member firm to notify the
Trusted Contact, and if that contact is unavailable or the member reasonably believes that contact to
be a part of the exploitation, then (and only then) the member firm is required to attempt to contact
an immediate family member.

However, a client’s personal situation can often change quite quickly, and the trusted contact person
may not be the best individual (or entity) to reach out to. For example, it is not uncommon for
seniors to move in with their children or other close relatives at some point during their lives, while
designated trusted contacts may move away. Consider a situation where a client provides one of two
children as the designated trusted contact person because that child is geographically closest. Within
the next several years, and without the client formally updating the trusted contact information, the
senior moves in with the non-designated child, and the other takes a new job in another state. All of
a sudden, under the proposed rules, the member firm must spend time (possibly days) attempting to
contact the distant child before being able to reach out to the child caretaker. In some situations,
this could mean two more days that the client is vulnerable to the influence of a bad actor, and while
the specific securities transaction may be held, the client could face additional harm nonetheless.

The opposite problem was already discussed in §A(1)(ii) above, where a designated trusted contact is
not provided or cannot be reached within the two business day timeframe and the member firm is
then required to attempt to notify an immediate family member that has little or no role in the
client’s life.

Often, it is a member firm that regularly deals directly with the client that is in the best situation to
determine which third party they should contact (if any) to bring about the most efficient, effective
and beneficial resolution for their client.

For these reasons, SIFMA believes that any trusted contact provision in the proposed rules should
ensure the necessary flexibility in who can serve as a trusted contact person (including multiple
individuals or an organization), how the client can designate trusted contacts, and which third parties
the member firm may contact first (if any).

iv. The Immediate Internal Review Required by the Proposed Reporting
Process is Unnecessarily Duplicative and Confusing

The requirement for FINRA member firms to “immediately [initiate] an internal review”" is
unnecessarily duplicative, because the proposed rules already tacitly require firms to initiate an
internal review prior to the placement of any hold. Once a possibly suspect transaction is identified,
firms must initiate an internal review in order to determine if the transaction is in fact suspicious, as
well as whether the facts surrounding the transaction rise to the level sufficient to support the
placement of a hold or the submission of a report under a given jurisdiction’s abuse laws.
Specifically, by providing for the placement of a hold when a “Qualified Person reasonably believes
that financial exploitation has occurred, is occurring, has been attempted, or will be attempted,” the
proposed rules already require an internal review to exist to determine whether the facts and
circumstances constitute a “reasonable belief.”

13 Proposed Rule 2165(b)(1)(C).



By explicitly requiring an investigation in Proposed Rule 2165(b)(1)(C), the proposed rules create
unnecessary duplication and confusion. In some cases, clear situations of financial exploitation exist
and a firm will complete a full investigation prior to placing a hold; no further investigation would
be necessary in this instance.

2. The Safe Harbor Provisions

i. The Safe Harbor Provision Should Provide Explicit Relief from FINRA
Rules

Proposed Rule 2165.01 provides a “safe harbor when they exercise discretion in placing temporary
holds on disbursements of funds or securities” for FINRA member firms. SIFMA commends
FINRA for including this provision in the proposed rules, strongly supports FINRA efforts in this
space, and, for the sake of clarity, respectfully requests that FINRA provide examples of specific
rules from which members would receive safe harbor. Specifically, SIFMA suggests that FINRA
consider directly referencing, but not limiting the safe harbor to, FINRA Rule 5310.01'*" and
FINRA Rule 11870."

ii. In Order to Ensure that Senior Investors are Fully Protected, the Safe
Harbor Provisions Should be Extended to Member Firms When an
Investigation (Governmental or Internal) Reveals Financial Exploitation

As discussed in §A(1)(i) of this letter, the ability for state securities regulators, APS organizations,
and law enforcement agencies to investigate cases of suspected financial exploitation is a vital
component of an effective senior investor provision. However, many of these organizations
routinely face resource challenges, while others (specifically APS organizations in certain states) may
not have the authority to investigate suspected financial exploitation. In these cases, it is important
that seniors and other vulnerable investors remain protected.

Unfortunately, the only remedy (beyond the hold itself) currently provided in the proposed rules'”
for situations where financial exploitation of an eligible adult is discovered is the receipt of a court
order.” This means that, under the proposed rules, firms would be required to seek a court order
every time financial exploitation is discovered and persists after the time limits provided (for
example, when a client continues to insist on making advance-tax payments on their “winnings”
from a foreign lottery that she or he never entered). As noted above, senior financial exploitation is
a nearly $3 billion industry and this mechanism could add tens of thousands of cases to already
overburdened civil courts nationwide.

As discussed in §A(1)(i) above, FINRA member firms routinely identify, investigate and report cases
of suspected financial exploitation to the government. However, the proposed rules do not account
for a governmental order advising a FINRA member firm to permanently refuse the transaction

14 FINRA Rule 5310.01 states that, “[a] member must make every effort to execute a marketable customer order that it
receives fully and promptly.”

15> Especially if FINRA amends the proposed rules to focus on ‘transactions’ instead of ‘disbursements’ as requested in
§A#) (@) below.

16 FINRA Rule 11870 concerns “Customer Account Transfers.”

17 And the only remedy to which the proposed rules’ safe harbor provision applies.

18 Proposed Rule 2165(b)(3).



(discussed in §A(3)(1) below), nor do they account for a situation where the agencies are unable to
investigate or provide guidance to the firm (for whatever reason). When the agencies are not able to
investigate, the member firm becomes the default protector of its senior clients, and the next steps
(whatever those may be) must be taken by the firm. While some firms may provide for this situation
in their individual account agreements (and it is vitally important that the proposed rules reflect an
investor’s ability to contract for their own protection), it is important that no firm should feel
obligated to execute an exploitative transaction.

Currently, should the potentially exploitative transaction persist after the time periods provided for
in Proposed Rule 2165, and an investigation has revealed the situation to be exploitative, firms are
not specifically covered by the Proposed Rule 2165.01 safe harbor regardless of whether they act in
accordance with existing law (in the case of a finding by an agency), in accordance with a customer
agreement, or in accordance with a general obligation to protect their clients to the best of their
ability.

Further, while it is true that firms that continue a hold beyond the specified time period may later be
found by a court, arbitrator or regulator to have acted appropriately in protecting their customer,
one of the purposes of the proposed rules appears to be providing firms with some certainty during
the period when the customer is most vulnerable, in order to encourage firms to act. However, as
proposed, this purpose would be frustrated by requiring firms to seek a court order upon the
expiration of the specified time limits in order to obtain said certainty.

If these rules are to have a meaningful effect in protecting senior investors beyond the existing law,
and ensure that those investors are sufficiently protected regardless of whether a governmental
investigation was conducted, the safe harbor provisions should be extended to cover the final
decision of a firm when financial exploitation of an eligible adult is found. It is also important to
note that any concerns related to providing member firms with this authority would be easily
addressed by allowing the hold to be terminated at any time by the order of an investigating state
agency, in addition to a court order in Proposed Rule 2165(b)(1)(2).

iii.  Other Necessary Extensions of the Proposed Rule 2165.01 Safe Harbor

It is also important to note that, should FINRA choose to separate the contact provisions from the
hold provisions or explicitly include allowing for the disclosure of records to regulators, APS
organizations or law enforcement agencies as suggested in §§ A(1)(ii) and A(1)(i) above respectively,
the Proposed Rule 2165.01 safe harbor should be extended to include those activities as well.

Additionally, as discussed in §§A(1)(i1) and A(2)(ii) above, §§A(3)(i), B(1) and B(2) below, and the
introduction section of this letter, many firms regularly enter into agreements with their clients
regarding who they may be able to reach out to, under what circumstances they may be able to reach
out to the designated parties, and what information the member firm is allowed to share, as well as
what additional actions the firm is permitted or required to take when financial exploitation or fraud
is suspected. It is important that any FINRA rule be cognizant of firm’s capabilities under existing
law — so as not to unintentionally weaken alternative investor protections — and reference those
capabilities explicitly. For these reasons, SIFMA urges FINRA to consider recognizing, within the
Proposed Rule 2165.01 safe harbor, member firms’ ability to develop and implement alternative
investor protection structures under existing law (specifically including a client’s right to voluntarily
enter into an alternative protection structure through agreement with the FINRA member firm).
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3. Timeframes

i. The Length of the Hold Should be Extendable in Accordance with
Other State or Federal Laws or by Agreement

SIFMA strongly supports the base time frame for the hold provided in Proposed Rule 2165."”
SIFMA believes that this time frame is of sufficient length to complete most (though not all)
investigations into cases of suspected financial exploitation and to account for the different court
procedures in jurisdictions across the United States. In fact, in SIFMA’s comment letter to NASAA
on their proposed Model Act to Protect Vulnerable Adults from Financial Exploitation, SIFMA
encouraged NASAA to adopt the base time frames used by FINRA in Proposed Rule 2165(b)(2)-(3).

That being said, SIFMA believes it is important that any final rule does not unnecessarily limit the
authority of other securities regulators or government agencies (in accordance with existing laws), or
the ability of member firms to enter into agreements with their customers.

As FINRA knows all too well, there is no “one size fits all”” solution to investigating fraud and
financial exploitation — especially in the complex situations that tend to arise in the financial
exploitation of a close relative. Each of these cases is unique and all of them must be approached
on a case-by-case basis. While some cases may only require a 2 or 3 day extension, other particularly
complex cases may require extensions beyond the timeframe provided in Proposed Rule 2165(b).
For this reason, investigating government agencies should be able to provide, and determine the
length thereof, an extension beyond the specific time limits set forth in Proposed Rule 2165(b).

Additionally, as the frontline investigators of state securities matters, many state securities regulators
are granted broad discretion in the performance of their duties, and the time limits provided in
Proposed Rule 2165(b) may serve to effectively curtail the existing authority of the regulator, as
member firms seek to comply with FINRA-established time limits.

Moreover, as states begin to implement their own senior investor protection laws, it is important
that FINRA member firms receive the safe harbor provided for in Proposed Rule 2165.01 when
they act in accordance with an applicable state law. For example, the Delaware senior protection law
provides for holds that could last up to 40 business days — 10 business days longer than the time
limits provided for in the proposed rules.

FINRA member firms also form agreements with their clients regarding actions that the firm may
take in the face of a potentially fraudulent or exploitative transaction, and SIFMA believes that it is
important that the proposed rules do not limit an investor’s ability to enter into an agreement with a
member firm which may provide more robust protections to the investor.

19 Proposed Rule 2165(b)(2) states that, “(2) The temporary hold authorized by this Rule will expite not later than 15
business days after the date that the Qualified Person first placed the temporary hold on the disbursement of funds or
securities, unless [...] extended [...] pursuant to paragraph (b)(3) of this Rule.”
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As such, SIFMA respectfully requests that FINRA add the following language to Proposed Rule
2165(b)(2):

“(2) The temporary hold authorized by this Rule will expire not later
than 15 business days after the date that the member Qualified
Persen first placed the temporary hold on the disbursement of funds
or securities, unless otherwise permitted by state or federal law,
through agreement with the specified adult or their authorized
representative, or in accordance with prior written client
instructions or lawful orders, or sooner terminated byan-erderofa
court-of competentjurisdietion; or extended either by an order of a
court of competent jurisdiction or pursuant to paragraph (b)(3) of
this Rule.”

Accordingly, SIFMA also respectfully requests that parallel language be included in Proposed Rule
2165.01.

ii.  The Two Business Day Limit to Contact All Parties Authorized to
Transact Business on an Account is Too Short

Under the currently proposed rules, member firms would have two business days to actively
“[provide] notification to”* all parties authorized to transact business on the account, as well as the
trusted contact person. Moreover, if the trusted contact person is unavailable, the member firm
would be required to attempt to contact an immediate family member in that same time period. In
addition to the difficulties that this arrangement creates discussed in {§A(1)(ii) and A(1)(iii) above,
the two business day limit for contacting all parties authorized to transact business on the account is
simply too short. Individual parties can be difficult to reach; the member firm may not have the
most up to date mailing address, and some individuals will often fail to return calls. It is not
uncommon for it to take more than a week for a member firm to be able to definitively reach a
specific individual.

Further, the relatively vague language “all parties authorized to transact business on the account”
can be expansive and burdensome. In many cases, senior clients may authorize their many children
to transact some limited business, and being required to notify each and every one of them
magnifies the difficulty of complying with the proposed time frame. Additionally, should several
people be authorized to transact business on an account, it may not be necessary to notify all
individuals. For instance, consider a situation where there are five children authorized to transact
business on an account in addition to the senior client and the senior client requests a clearly
fraudulent disbursement (i.e., making payments to a known scam). Similar to the situations
described in §A(1)(ii) above, a short hold and notification of the client (the individual requesting the
disbursement) will often resolve the situation almost immediately, defeating the need to contact “all
parties.”

20 Proposed Rule 2165(b)(1)(B).

11



As such, SIFMA urges FINRA to consider a notification provision akin to the one found in the
Washington State law, which requires firms to make “reasonable efforts” to notify the necessary
parties, without placing a specific time limit. As noted above, such flexibility of law is important to
allow for the wide variety of potentially exploitative situations which arise. By utilizing similar
language, FINRA would change Proposed Rule 2165(b)(1)(B) into a process-based test (of which
member firms can control the outcome) from an outcome-based test (of which member firms often
cannot control the outcome).

4. The Scope of the Proposed Rules

i. A Focus on Transactions Would Provide Significantly Greater Investor
Protections

SIFMA believes that focusing on “disbursements” unnecessarily limits the protections provided by
the proposed rules; instead, SIFMA encourages FINRA to consider addressing “transactions” (as in
the Delaware law), which would provide significantly more robust protections for senior investors
and vulnerable adults. For example, under the current language in proposed rules, should an
exploitative liquidation of investments occur, the member firm would only be protected by the
proposed rules when they refuse to disburse the fruits of the exploitative sale, but would receive no
protections for refusing the initial sale of the investment — an action that can be almost as damaging
to an investor as the disbursement, and can trigger significant tax consequences (due to a liquidation
of securities or an individual retirement account (“IRA”), for example), fees or other negative
financial implications for the senior or vulnerable investor because the transaction may not be
suitable or may be inconsistent with a client’s risk tolerance, exposing the senior or vulnerable
investor to financial losses (such as new investments in options or penny stocks).

Other examples of exploitative, non-disbursement transactions include: the buying of an investment
product for the benefit of the wrong-doer, a change in ownership of an account, a change in the
beneficiary of an account, and the incursion of penalties due to another change in the account (such
as annuity-related surrender charges).

For the reasons discussed in this subsection, as well as in {A(1)(i) above, and for the sake of clarity,
SIFMA also requests that FINRA consider explicitly extending the hold process to ACATS
transfers.

ii. The Obligations and Safe Harbor of the Proposed Rules Should Apply at
the Firm-level, Not the Individual Level

The proposed rules define a “Qualified Person” as “an associated person of a member who serves in
a supervisory, compliance or legal capacity that is reasonably related to the Account of the Specified
Adult.””" Under Proposed Rule 2165(b)(1), the “Qualified Person” would be the one that places a
temporary hold, however it is the FINRA member firm that is protected by the Proposed Rule
2165.01 safe harbor provision.

2l Proposed Rule 2165(a)(3).
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Most firms have a pre-determined escalation process for cases of suspected financial exploitation,
which involves financial advisors escalating suspicious transactions to supervisory, compliance or
legal staff (a “Qualified Person”). However, it is generally considered to be the member firm that
places a hold on the account when a Qualified Person has a reasonable belief regarding the financial
exploitation of a specified adult, and it is the member firm that FINRA recognizes as having the
duty to notify the relevant parties when the hold is placed. On the other hand, it is only the member
firm — and not the Qualified Person — that would receive safe harbor for their actions under the
proposed rules. As such, and in order to maintain consistency between the permissive action and
the safe harbor provision, SIFMA suggests replacing “Qualified Person” with “member” in
Proposed Rule 2165(b)(1) and 2165(b)(2), as well as the second mention of “Qualified Person” in
Proposed Rule 2165(b)(3).

Additionally, should FINRA choose to separate the ability to notify third-parties from the ability to
place a temporary hold, as discussed in {A(1)(if) above, FINRA should ensure that any such
language applies at the member firm-level (as it currently does in Proposed Rule 2165(b)(1)(B)).

5. Definitions

i. “Account” Should be Expanded to Include Accounts for which a
Specified Adult is a Named Beneficiary

SIFMA supports the expansion of “account(s]” in Proposed Rule 2165(a)(2) to include accounts
where a specified adult is a named beneficiary. There are a number of situations that can occur
where a specified adult, as a named beneficiary, is harmed due to fraudulent or exploitative actions
by bad actors. Often, a specified adult will develop their retirement plan in equal reliance on both
beneficiary and directly-owned assets, and the injury to a senior or vulnerable beneficiary can be just
as harmful as an injury to a senior or vulnerable account owner. As such, and in the interest of
strong investor protections, SIFMA supports including accounts for which a specified adult is a
named beneficiary under the aegis of the proposed rules.

ii. The Definition of “Immediate Family Member” Should be Expanded

SIFMA believes that the definition of “immediate family member” in Proposed Rule 2165(a)(5)
should be expanded to include nieces and nephews when used as part of a firm’s voluntary outreach.
As discussed in §A(1)(ii) above, senior clients often face growing social isolation as they age and
FINRA member firms often encounter the “Maiden Aunt” or “Bachelor Uncle” that has outlived
their siblings. Often, the only family members these clients have are their nieces and nephews and,
given the commonality of this occurrence, SIFMA respectfully requests their inclusion in the
definition of “immediate family member.” While the mandated contact of nieces and nephews
when a hold is placed on a suspect disbursement would place significant burdens on firms, the
ability to reach out to nieces and nephews on a voluntary basis would be a strong and effective
senior investor protection tool to include in Proposed Rule 2165(a)(5).
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iii. The Age Utilized in the Definition of Specified Adult Should be Changed
to 60

In order to promote regulatory coordination, SIFMA respectfully requests that FINRA consider
adjusting the minimum age for a specified adult to 60. The Elder Justice Act,” the Social Security
Act,” and the Older Americans Act,” as well as the Washington State” and Missouri”* senior
investor protection laws and the NASAA Model proposal®’ each use the age of 60 as their qualifying
age for inclusion under the respective laws. As the Elder Justice Act and the Older Americans Act
are two of the more prominent laws in the senior protection space, and each of the state senior
investor protection laws similar to the proposed rules that utilize age limits use the age of 60, SIFMA
believes that utilizing 60 as the minimum age to be included in the proposed protections would

serve to advance a more clear, consistent and integrated national protection framework.
iv. Clarification is Needed in the Definition of “Qualified Person”

As discussed in §A(4)(ii) above, SIFMA has suggested that FINRA utilize the term “Qualified
Person” in limited situations. However, even should FINRA choose to limit the use of this term as
suggested, there has been some concern and confusion expressed amongst FINRA member firms

regarding the “reasonably associated with the account” clause in the proposed definition of
“Qualified Person.”

In particular, there is concern that this language may not be applicable across business models. For
example, are Qualified Persons that work in a centralized vulnerable-client department considered to
be reasonably associated with an account? What about Qualified Persons on escalation teams that
are spread out regionally? Or a Qualified Person who works as the designated senior protection
contact for all accounts with no previous relationship to the account?

Any individual that works in a supervisory, compliance, or legal capacity, and is employed by the
member firm which holds the Specified Adult’s account should be considered “reasonably
associated with the account” in order to capture the differing escalation and reporting models across
member firms and ensure that any trained and designated supervisor, compliance officer or legal
report is authorized to review a possible exploitation situation and take action on behalf of the
member firm. If that is the case, the “reasonably associated with the account” language is
superfluous and creates unnecessary confusion.

To this end, SIFMA brings your attention to the definition of “Qualified Individual” in the Missouri
senior investor protection law: “a person associated with a broker-dealer who serves in a
supervisory, compliance, or legal capacity as part of his or her job.”

2242 U.S.C. §1397j(5).

23 Ibid.

2442 U.S.C. §3002(40).

25 Washington State, Ch. 133, Laws of 2010.

26 Missouti SB 244, 2015.

27 NASAA, Notice of Request for Comments Regarding NASAA’s Proposed Model Legislation or Regulation to Protect
Vulnerable Adults from Financial Exploitation, §2(3).
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v. Clarification is Requested in the Definition of “Specified Adult”

In addition to the clarifications requested in the definition of “Qualified Person,” SIFMA asks that
FINRA provide clarification on the proposed definition of “Specified Adult.” Specifically, SIFMA
would like FINRA to provide greater guidance regarding what it would consider as a “mental or
physical impairment” under Proposed Rule 2165(a)(1). For instance, it is unclear as to whether this
would include temporary, as well as permanent or chronic impairments.

B. Proposed Amendments to Rule 4512 (Customer Account Information)

1. FINRA Should Provide Guidance on the Collection of a Trusted Contact, as
Opposed to Mandating its Collection

Historically, the Trusted Contact form has been one of the more recent innovations in industry
efforts to better protect their senior and vulnerable clients. From the beginning, this has been an
industry-driven endeavor and has spread quickly throughout many broker-dealers. The form
provides the FINRA member firm the ability to reach out to an individual when the firm has
concerns about their client under existing law. Already, this has been an excellent and successful
tool in the fight against senior financial exploitation. However, the adoption of the Trusted Contact
form has not been universal, and for the reasons discussed below, SIFMA believes that the
collection of trusted contact information should be voluntary, and that FINRA should provide
guidance to help member firms whose business model is conducive to the use of trusted contact
information and that do not yet collect that information.

One of the reasons that the Trusted Contact form has not been adopted by all broker-dealers is that
the form is not necessarily suitable for all business models. For instance, there are a number of
firms that specialize in low-cost self-directed investing, which relies heavily on technology and
provides little to no face-to-face interactions with clients and no dedicated employee that serves a
particular client. As such, the knowledge that these member firms have of their client remains
strictly at the transactional level. In these situations, collecting a trusted contact from a client would
be unreasonable.

Moreover, mandating member attempts to collect trusted contact information on all accounts can be
costly and burdensome, with sometimes little beneficial return. Even “just” adding a trusted contact
box to client onboarding and upkeep forms requires the development of oversight, tracking and
implementation procedures which must then be integrated into existing processes and training
modules. Further, Proposed Rule 4512.06 requires an additional disclosure, in writing, that will have
to be made to every new and existing client. However, the burden of the disclosure is not limited to
the simple production of the document and outreach to the client — it also involves new books and
records requirements to ensure that the disclosure is made and to track a client’s receipt of that
disclosure. For small firms, this can be a time consuming process, while for larger firms it is an
extensive requirement that would generate hundreds of thousands of records.

Moreover, depending on a firm’s specific business model, there may be little they can do with such

information — particularly firms which rely primarily on technology, have little to no regular
interaction with their clients, or offer automated advice and investment services.
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These issues are further underscored by the awkward mechanism currently in place in the proposed
rules. As currently written, the proposed rules require the mandatory collection of information that
is only used as part of a voluntary investor protection framework. SIFMA applauds FINRA for
recognizing the benefits and necessity of a voluntary reporting and hold process and the different
roles played by the different business models among FINRA member firms, and urges FINRA to
extend this consideration to the collection of trusted contact information.

For example, the technology-based or technology-centered member firms discussed above may have
little ability to use the trusted contact information on the vast majority of accounts, as the
information they are able to receive may never be sufficient to give rise to a reasonable belief of
financial exploitation. This is particularly true for member firms whose business model primarily
relies on providing low-cost self-directed IRAs or automated advice.

For the vast majority of accounts held by such member firms, the only information they regularly
receive is the age of the investor and their pattern of trades, which is rarely sufficient to give rise to a
reasonable belief — particularly in retirement accounts, which are often characterized by long periods
of inactivity punctuated by large transactions when retirement, unemployment, or emergencies
occur. In these instances, the mandatory collection of trusted contact information in Proposed Rule
4512(a)(1)(F) places a significant burden on certain member firms, requiring the attempted collection
of information on hundreds of thousands of accounts for which they could never use such
information.

However, while the collection of trusted contact information may not be conducive to all business
models, SIFMA believes that FINRA has a role in this space. The FINRA rulemaking process is an
excellent vehicle to help guide its member firms who wish to implement trusted contact collection
on how best to implement these procedures. For instance, some member firms may not realize the
benefits of ensuring that the trusted contact be an individual with a close relationship with the client,
but with no relationship to the account.

For these reasons, SIFMA urges FINRA to consider changing the proposed amendments to Rule
4512 from active requirements on firms to guidance to help those who do not currently collect
trusted contact information set up a process to do so. Further, by ensuring flexibility in the
collection of trusted contact information (i.e., the collection of what information, from whom and at
what time), FINRA would allow firms with different business models and client bases to develop
efficient and effective mechanisms specifically tailored to a firm’s structure and their client’s needs.

Alternatively, it is important to note that even the firms that have already developed a Trusted
Contact form and regularly seek this information from clients have taken years to fully implement
the form and the practice of seeking trusted contact information. If Proposed Rule 4512(a)(1)(F) is
enacted as currently written, firms will have little to no lead time at all. For this reason, should
FINRA maintain the mandatory collection of trusted contact information in Proposed Rule
4512(a)(1)(F), FINRA should be sure to provide firms with sufficient lead time (an estimated 24
months) to fully develop the necessary structures around the collection of trusted contact
information.
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2. There is No Need to Limit the Information that Could be Shared with a
Designated Trusted Contact

Proposed Rule 4512.06 expounds on what information a FINRA member firm can seek to confirm,
and does not provide for any information that can be shared with the trusted contact. As discussed
in §A(1)(2) above, one of the most effective ways to combat suspected exploitation is to notify the
trusted contact of the concerns of the member firm, as opposed to using the trusted contact as a
means to confirm information, such as health status, that the member firm may or may not be able
to otherwise act on.

The primary purpose of the Trusted Contact — as developed by FINRA member firms and adopted
by firms across the industry — is to have the client designate an individual or individuals that the
client feels comfortable allowing the member firm to reach out to when warranted by various
circumstances. Importantly, this does not always concern a financial exploitation situation — trusted
contact permissions can be used to notify trusted designees about capacity-related concerns, to track
down an absentee client when a client’s holdings are in danger of being escheated to the state, or to
request assistance on a client’s behalf for more mundane issues (such as transportation).

As such, it is vital that FINRA not limit the specific information which could be discussed with a
designated trusted contact as it may unintentionally restrict a FINRA member firm’s ability to best
serve their unique and varying clients. Moreover, as the trusted contact is, as its name implies, a
designated contact that is inherently trusted by the individual (and has no authority to transact
business on a client’s account), there is little to no danger that any reasonable disclosure would
violate a client’s trust or give rise to any material issue.

For this reason, SIFMA requests that FINRA remove the restrictions on information that can be
discussed with a trusted contact in Proposed Rule 4512.06.

3. Alternatively, FINRA Should Clarify Proposed Rule 4512(a)(1)(F) and 4512.06

Should FINRA choose to keep the proposed amendments to Rule 4512 as active requirements on
FINRA member firms, we assume that this would only apply to accounts prospectively. Further,
SIFMA respectfully requests that FINRA take sufficient steps to clarify the requirements of
Proposed Rule 4512(a)(1)(F) and 4512.06. Questions raised by FINRA member firms include:

e What specifically does “not authorized to transact business on the account” mean?

e Asdiscussed in §A(1)(iii) above, does the trusted contact have to be a particular person?
What about an organization or practice? Could there be multiple trusted contacts?

e Also discussed above in §A(1)(ii), is there a particular format in which the contact
information needs to be supplied? Would verbal confirmation that an individual is a trusted
person be sufficient for a member firm to document the individual as a trusted contact?

e In what ways could the disclosure requirement in Proposed Rule 4512.06 be met? SIFMA
suggests FINRA consider adding language that the required disclosure could be met by
including the disclosure within the account agreement, within the firm’s privacy policy, or
within the form by which the client may designate a trusted contact person.
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e What would constitute “reasonable efforts” under Proposed Rule 4512.06?
SIFMA suggests FINRA consider providing examples, including providing a place to
designate a trusted contact person within new account forms (paper or electronic).

e Would the “reasonable efforts” requirement from Proposed Rule 4512.06 apply to accounts
opened after the proposed rules become effective?

Thank you again for the opportunity to comment on the proposed rules, which is a testament to
FINRA'’s steadfast commitment to protecting senior and vulnerable investors. SIFMA looks
forward to working together on this and future senior investor protection efforts, and would be
happy to answer any questions, provide any additional information you seek or otherwise discuss
our comments with you; please do not hesitate to contact either the undersigned or Kyle Innes at

kinnes{@sifma.org or 212-313-1211.

Sincerely,

Lisa Bleier

Managing Director and Associate General Counsel
SIFMA

Ibleietr@sifma.org | 202-962-7329
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