William A. Jacobson, Esq.
Clinical Professor of Law
Cornell Law School
138 Hughes Hall
Ithaca, New York 14853-4901
T: 607.255.6293
F: 607.255.8887
E. waj24@cornell.edu

October 7, 2019
Via Electronic Filing
Jennifer Piorko Mitchell
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
RE: FINRA Request for Comment on Rules and Issues Relating to Senior Investors
(Regulatory Notice 19-27)
Dear Ms. Mitchell:
The Cornell Securities Law Clinic (the “Clinic”) submits this comment in response to the
Financial Industry Regulatory Authority’s (“FINRA”) Request for Comment on Rules and Issues
Relating to Senior Investors (Regulatory Notice 19-27) (the “Request for Comment”). The Clinic
is a Cornell Law School curricular offering in which law students provide representation to
public investors and education as to investment fraud in the largely rural “Southern Tier” region
of upstate New York. For more information, please visit: http://securities.lawschool.cornell.edu.
For the reasons set forth below, the Clinic opposes extending Rule 2165’s safe harbor
practice because of inadequate safeguards as to temporary holds on accounts, and suggests that
guidance is necessary to address reporting on Forms U4 and U5 that result from Rule 2165’s
temporary hold practice. The Clinic addresses below Questions 1, 2, 3 and 8 in the Request for
Comment, pertaining to Rule 2165. Additionally, the Clinic supports amending the Sanctions
Guidelines (Question 13).
I.

The Clinic previously opposed adoption of Rule 2165 and opposes extending Rule
2165 to transactions in securities or customers with specified impairments.

The Clinic previously expressed concern regarding and opposed FINRA’s adoption of
Rule 2165 in a comment letter dated November 28, 2016. (Copy attached.) In the comment
letter, the Clinic expressed concern about the low standard needed to place a hold and the lack of
remedies available to customers. For similar reasons, the Clinic also opposes extending Rule
2165 to transactions in securities or customers with specified impairments.

Jennifer Piorko Mitchell
October 7, 2019
Page 2
Question 1 concerns whether “Rule 2165’s safe harbor [should] be extended to apply to
transactions in securities, in addition to disbursements of funds and securities?” While the
purpose of Rule 2165 is to protect vulnerable individuals from financial exploitation, the Clinic
believes that the standards are too low relative to the potential harm that an individual may suffer
from not being able to withdraw funds and securities, particularly because there is a lack of
immediate and certain remedial relief. If a hold is incorrectly placed on an account, it is difficult
to remedy the opportunities and possibilities lost during the duration of the hold. For these
reasons, the clinic opposes extending Rule 2165’s practice to transactions in securities.
The Clinic is concerned about the proposal in Question 2. The question suggests
extending Rule 2165’s safe harbor to apply when “there is a reasonable belief that the customer
has an impairment that renders the individual unable to protect his or her own interests (e.g., a
cognitive impairment or diminished capacity).” This language and the given examples do not
provide enough guidance on how members are to determine when their customer is suffering
from an impairment that is substantial enough to invoke this rule. Additionally, a “reasonable
belief” is a soft, discretionary standard that gives members too much power. The scope of this
potential proposal is broad, lacks formal instruction, and thus leaves room for abuse.
Rule 2165 currently provides a fifteen-day time period for a hold followed by a post-hold
internal review of the facts and circumstances of the situation. As the Clinic does not support
Rule 2165 itself, the Clinic does not support extending this time period as proposed in Question
3. Extending the time in which an individual is unable to access their accounts heightens the
potential harm that can result. The Clinic previously suggested amending Rule 2165 to reduce
the time period and curb possible harm to customers and currently reaffirms this suggestion.
II.

The Clinic agrees Guidance is needed to address when customer complaints
regarding Rule 2165 holds should be reported on Forms U4 and U5.

Regarding Question 8, the Clinic supports FINRA’s proposal to issue guidance for
reporting requirements for customer complaints regarding Rule 2165’s temporary holds on
Forms U4 and U5. Creating formal reporting guidelines could help limit member abuse of
placing unnecessary temporary holds on investors’ accounts. A standard and explicit system for
reporting holds would benefit and protect senior investors in many ways. The benefits that would
result from guidance on this matter is twofold.
First, customers would receive help and be informed on how to report complaints. While the
Clinic believes that many senior investors are capable of recognizing abuse, reporting this abuse
is more complicated. Guidance on this procedure would equip senior investors with the ability to
act and take the first stop in remedying an abuse. Second, guidance on how to report complaints
will increase transparency in the system and thus reduce the amount of abuse that goes
unnoticed. Issuing guidance on reporting could deter abuse of Rule 2165 because more members
will be held accountable for their actions.
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III.

The Clinic supports amending the Sanctions Guidelines to add as a principal
consideration the fact that a victimized customer is a “specified adult.”

The Clinic agrees, in Response to Question 13, that FINRA should amend the Sanctions
Guidelines to add as a principal consideration the fact that a victimized customer is a “specified
adult.” The language in Question 13 defines “specified adult” as “a person 65 or older or a
person 18 or older who the member reasonably believes has a mental or physical impairment that
renders the individual unable to protect his or her own interests.” The Clinic supports the overall
goal of this amendment but is concerned about the language used and the timing of such
designation.
The language used is unspecific other than as to age and, as the Clinic expressed for Rule
2165, leaves room for abuse. There is not enough guidance provided on how members should
determine if their customer falls into the category of a “specified adult.” The Clinic is also
concerned about the timing of such designation and suggests that the Sanctions Guidelines
should require a customer to be designated as a “specified adult” prior to any issue occurring.
This timeline will limit possible abuse of this rule.
Overall, the Clinic supports this amendment to the Sanctions Guidelines. However, the
clinic recommends taking extra precautions regarding specified language and timing of
designation to ensure customer protection.
IV.

Conclusion

For the reasons stated above, the Clinic opposes the extension of Rule 2165’s safe harbor
practices and suggests that guidance is necessary to address reporting complaints on Forms U4
and U5 that result from Rule 2165’s temporary hold practice. Additionally, the Clinic supports
amending the Sanctions Guidelines to add as a principal consideration the fact that a victimized
customer is a “specified adult.”
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