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October 8, 2019

By email to: pubcom@finra.org
Jennifer Piorko Mitchell
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re:

Regulatory Notice 19-27: Retrospective Rule Review

Dear Ms. Mitchell:
On behalf of the North American Securities Administrators Association, Inc. (“NASAA”)1
I am writing in response to the request for comment by the Financial Industry Regulatory Authority
(“FINRA”) on Regulatory Notice 19-27: Retrospective Rule Review (the “Review”).2 NASAA
commends FINRA for its engagement and efforts on issues related to protections for senior
investors – an area in which FINRA and NASAA have been able to collaborate successfully. The
Review represents another effort by FINRA to assure that this community-based issue benefits
from a holistic, community-based approach.
The Review is intended to assess existing FINRA rules, processes and tools implemented
to protect senior investors and address suspected financial exploitation of vulnerable populations.
As part of the Review, FINRA has posed several questions as a way of obtaining input from
external and internal stakeholders. From the information collected, FINRA will consider whether
additional steps should be taken to further enable FINRA and broker-dealers to increase
protections for senior investors. As noted in the Review, protecting senior investors is a priority
for FINRA as it is for NASAA’s members, who interact with senior investors on a regular basis.
NASAA recognizes the need for a holistic, fulsome approach to the protection of senior investors
that includes providing tools for regulators as well as firms. The Review should result in
affirmation of rules and processes that are effective and in the identification of additional
opportunities to increase protection. NASAA supports the Review generally and offers the
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protection and efficient capital formation.
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comments below in response to specific questions posed in the Review to assure any approach
balances protection of senior investors with their right to autonomy and dignity absent a legal
finding of incapacity.
FINRA Rule 2165
1. Should Rule 2165’s safe harbor be extended to apply to transactions in securities, in addition
to disbursements of funds and securities? If so, how should changes in security prices be
addressed (e.g. where a hold is terminated: (i) by a state regulator or agency of competent
jurisdiction or a court of competent jurisdiction; or (ii) upon a determination that there is
not financial exploitation)? Are there other implications of extending the safe harbor to
transactions?
On September 29, 2015, NASAA released its proposed Model Act to Protect Seniors and
Vulnerable Adults (the “NASAA Model Act”) for public comment. After reviewing multiple
comments as well as FINRA’s proposed Regulatory Notice 15-373 and making appropriate
modifications to the proposed model, NASAA members voted to adopt the NASAA Model Act
on January 22, 2016. Since that time, 24 jurisdictions have enacted legislation or regulations based
on the NASAA Model Act.
The NASAA Model Act, like the FINRA rule, provides for a delay in disbursement, rather
than a delay in transactions. The relevant provision in the NASAA Model Act requires that the
requested transaction be processed and the proceeds be held pending further investigation by the
firm and appropriate state agencies. NASAA decided on a delay in disbursement rather than
disbursements and transactions for several reasons. First, limiting the delay to disbursements
respects the rights of clients, regardless of age, to direct the management of their funds absent
some legal determination of incapacity. Second, a delay in the transaction could be deemed
inconsistent with best execution requirements. Third, allowing a delay in transactions could result
in greater loss or gain on the account depending upon market volatility at the time, increasing
potential litigation and reputational risk for the firm.
NASAA believes it found the correct balance in adopting a provision that focuses on a
delay in disbursements rather than a hold on transactions. FINRA should not extend the safe
harbor to transactions without clear empirical data reflecting the extent to which firms have used
holds on disbursements and the extent to which the delay in disbursement has resulted in clear and
significant harm to customers. Additionally, no modification should be made absent clarification
of the extent to which any hold on a transaction could violate the best execution rule.4 Any safe
harbor provided should assure that the right of a client to have autonomy over their account remains
in place absent a determination of incapacity by a qualified professional.

3

FINRA Regulatory Notice 15-37, Financial Exploitation of Seniors and Other Vulnerable Adults resulted in the
adoption of FINRA Rule 2165 and 4512, which are the subject of the retrospective Review.
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Once empirical data is collected and analyzed by FINRA, FINRA would be in a better
position to ascertain whether the safe harbor should be extended. Should FINRA decide to extend
the safe harbor to transactions in securities, NASAA believes the potential harm to customers
should be identified particularly as it relates to changes in prices and any harm resulting from a
hold on transactions should be addressed by FINRA in any subsequent rulemaking. (For example,
FINRA might require firms to mitigate the harm if a transaction was held but no actual risk of
financial exploitation was substantiated.)
2. Should Rule 2165’s safe harbor be extended to apply where there is a reasonable belief that
the customer has an impairment that renders the individual unable to protect his or her own
interests (e.g., a cognitive impairment or diminished capacity), irrespective of whether there
is evidence that the customer may be the victim of financial exploitation by a third party?
What burdens would be placed on member firms and their registered persons if the safe
harbor were extended in this way?
NASAA does not believe it would be appropriate to extend the safe harbor under this
instance. Preserving the respect, autonomy and dignity of an adult absent a legal finding of
incapacity is at the core of adult protection principles (and recognized as a basic human right under
the Universal Declaration of Human Rights adopted by the UN General Assembly in 1948).5
Absent a legal determination of incapacity through a formal proceeding or doctor’s determination,
a decision to delay a transaction or disbursement represents little more than the exercise of the
agent’s judgment over that of the customer and constitutes an exercise of discretion without
authority. It is the role of the agent to know their customer and, if they see red flags, notify a
trusted third-party contact of their concerns. But they should not be substituting their judgment
simply because someone wants to make a bad decision and is older. Further, many apparent forms
of cognitive impairment are short term issues possibly related to a treatable medical condition or
personal situation causing short term stress for the customer. Firms are not equipped to address
these issues and their customers would be best served if the firms get the matter into the hands of
appropriate professionals, including a local adult protective services agency. The agent should
evaluate the request based on typical financial principles and not the age of the customer when the
request appears perfectly legitimate and does not involve signs of financial exploitation. (For
example, if an 85-year-old customer who had never shown signs of cognitive impairment now
appears a little confused and indicates they want to liquidate $10,000 in stock to make a donation
to a church they are known to frequent, should the firm be able to stop that transaction based solely
on these facts? Is the answer different if the client is 40 years old? Do investors have less say
over their money the older they get?)
3. Should FINRA extend the temporary hold period in the rule or create a different mechanism
to obtain an extension? If so, for how long? How frequently has your firm placed a
temporary hold pursuant to Rule 2165 and what has been the duration of any holds? When
a hold was placed, did the firm’s internal review find support for the reasonable belief of
financial exploitation that prompted placing the hold?
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See United Nations General Assembly Resolution 217A (1948), available at https://undocs.org/en/A/RES/217(III).
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As noted, NASAA believes it would be important for FINRA to have empirical data from
firms supporting the need for such an extension, including some idea of how often the hold has
been used and the average hold period. The FINRA rule mirrors the NASAA Model Act which is
designed to get the information into the hands of state regulatory and adult protective services
agencies who can provide for the extension of the hold, as necessary. Comments received by
NASAA during the public comment period before final adoption of the NASAA Model Act noted
some of the harm that could come to customers when there are lengthy hold periods, such as
inability to pay bills, bounced checks, and inability to obtain medical care. Indeed, one of the first
things older adults do when their money gets tight is to start splitting prescribed medications or to
stop taking prescribed medications altogether. Consumer advocates expressed clear concern to
NASAA over any extended delay in disbursements of funds. The current 25-business day hold
period recognizes the urgency of conducting investigations in this context and provides the added
safety valve of going to a court to obtain an extension of that period. The requirement to go to a
court to extend the time period provides the affected customer the opportunity to object and explain
any unintended hardship they are experiencing during the period of delay – an important
recognition of the need to protect all needs of the customer. NASAA believes that the total 25business day period for delay represents the appropriate balance of protection and autonomy while
limiting the possibility of unintended harm to the customer.
4. Has your firm identified any unintended consequences when placing or attempting to place
a temporary hold on disbursement of funds or securities from an account under Rule 2165?
NASAA encourages FINRA to obtain empirical data from firms related to the
consequences of and extent to which firms have used a temporary hold on disbursement of funds
before determining whether to make modifications. While anecdotal information may be
informative, it would be insufficient to ascertain the true extent to which actual harm to the
customer has occurred.
Rule 4512
5. To gain a better understanding of the effectiveness of the trusted contact provision in Rule
4512: what methods have firms used in seeking to obtain trusted contact person
information? What methods have firms found most helpful in obtaining such information?
What have been the response rates from new and existing customers in providing the trusted
contact person information?
6. Has your firm suspected financial exploitation of a customer, but not had the trusted contact
person information? If so, what did your firm do, if anything? Has your firm sought
assistance from trusted contact persons, and, if so, was this outreach constructive?
Regarding Rule 4512, NASAA is pleased that many firms appear to have added the trusted
contact information request to new account forms or seek the information from existing customers
when they contact customers to confirm addresses, suitability information, and similar
information. These are positive steps and could be supplemented by sending a form letter by
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regular mail and email indicating the firm does not have trusted contact information on file, much
like is done where a firm has no beneficiary identified for a retirement account.
Additionally, if a firm sees red flags for financial exploitation but there is no trusted thirdparty contact on file, the firm should reach out to appropriate state or federal agencies for
assistance. While presumably well-intentioned, NASAA members have observed some registered
persons taking it upon themselves to contact family members of the customer in the absence of a
previously designated trusted contact. This practice should not be allowed, particularly since it is
not unusual for designated third party contacts to be non-family members; family members often
are the exploiters. Moreover, making contact without permission of the customer could violate
privacy laws and can be disruptive for the customer depending upon current family dynamics of
which the firm and registered representative may not be aware. Not harming the customer and
their relationship with family members needs to be a consideration in addition to the potential for
privacy violations no matter how well intentioned the firm and its registered persons are.
Reporting Requirements
7. Should FINRA develop a dedicated Rule 2165-related problem code for use in meeting
reporting requirements pursuant to FINRA Rule 4530?
NASAA does not express an opinion on this question in the Review.
8. Is guidance needed to address when complaints related to placing a temporary hold pursuant
to Rule 2165 should be reported on Forms U4 and U5? To what extent have registered
persons received complaints in situations relating to disbursement holds, and have they been
reportable complaints?
NASAA believes that to the extent such complaints would otherwise be reportable on
Forms U4 and U5, they should be reported. However, such a report could reference Rule 2165 if
the subject of the complaint related to placing a temporary hold pursuant to the rule. If the hold
was placed in good faith and in reliance upon Rule 2165 and is noted as such on the Form U4 or
Form U5, regulators can properly assess the weight to be given the complaint.
Rule 3240
9. Has Rule 3240 been effective in addressing potential misconduct in lending arrangements
between registered persons and their senior customers? Has Rule 3240 been effective more
generally as an investor-protection measure?
NASAA adopted a model broker-dealer conduct rule in 1983 which includes a series of
clearly identified dishonest and unethical practices. As it relates to registered persons, the model
rule states that it is a dishonest and unethical practice for “agents” to engage “in the practice of
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lending or borrowing money or securities from a customer…”6 It is the view of NASAA that
registered persons should not be permitted to borrow from clients, as this represents an
unacceptable conflict of interest. In the senior investor context, borrowing from clients crosses an
important boundary which can be misconstrued by a customer that may be isolated from family
and friends and lead to elder financial exploitation.
10. Should the types of permissible lending arrangements in Rule 3240 be modified or should
the rule cover a broader range of lending arrangements or relationships?
As noted above, the NASAA model rule on dishonest and unethical practices includes
lending money or securities to customers as a dishonest and unethical practice. NASAA does not
believe that registered persons should be permitted to obtain loans from customers particularly
elderly customers or others who are vulnerable. This is especially true in the case of an elderly
customer who may be socially isolated from family and friends and may develop a friendship with
a registered person. Registered persons are increasingly blurring professional boundaries and
befriending customers, often with the initial intent to “help” older customers who are isolated. But
this can quickly turn into a scenario in which the customer wants to “help” the registered person
by lending them money once the customer learns of some financial hardship being experienced by
the registered representative, which loan later is characterized as a gift in order to avoid an
assertion of engaging in a dishonest and unethical practice. To that end, making gifts to or
receiving gifts from customers should be prohibited as well.
11. Should the rule address borrowing and lending arrangements that were entered into prior
to the existence of the broker-customer relationship?
The potential for abuse or exploitation by the registered representative exists even if the
customer is in the business of making loans and even if the loans predate the broker-customer
relationship. For example, a registered person that owes money to a customer may be inclined to
sell higher commission products in order to pay the loan back more quickly. Alternatively, a
registered representative may be inclined to discount fees or commissions as repayment for a loan
at the expense of the associated firm. NASAA continues to believe that its approach of labeling
borrowing and lending as impermissible dishonest and unethical practices is the appropriate
approach, particularly in the context of vulnerable adults.
12. Should Rule 3240 apply for a specified period following an individual ceasing to be a
customer (colloquially, a cooling-off period) of the firm or where a customer is reassigned
to a different registered representative?
As stated previously and in reliance on NASAA’s model rule on dishonest or unethical
business practices, NASAA believes the potential for abuse or exploitation by a registered
representative is so great that loans from customers should be prohibited under all circumstances.
A cooling off period would be insufficient to address the potential risks even where a customer is
6

NASAA Model Rule: Dishonest or Unethical Business Practices of Broker-Dealers and Agents (May 23, 1983),
available at https://s30730.pcdn.co/wp-content/uploads/2011/07/29-Dishonest_Practices_of_BD_or_Agent.83.pdf
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reassigned to a different registered representative. Allowing lending relationships where a
customer’s account is reassigned could encourage the sorts of conflicted practices related to
borrowing and lending that the NASAA model rule on dishonest or unethical conduct is intended
to prevent.
Sanctions Guidelines
13. Should FINRA amend the Sanctions Guidelines to add as a principal consideration the fact
that a victimized customer is a “specified adult” (i.e., a person 65 or older or a person 18 or
older who the member reasonably believes has a mental or physical impairment that renders
the individual unable to protect his or her own interests)?
NASAA supports the addition of a principal consideration along the lines of what has been
suggested. Consideration of the age or vulnerability of a victim is something that states have had
in place for a number of years. 7 For example, Maine law authorizes the Administrator, in the case
of an administrative action, or the Court, in the case of a civil action, to double civil fines if a
violation involves an investor 65 years of age or older.8
General Effectiveness, Challenges and Economic Impact
14. Has each rule (mentioned above) effectively addressed the problem(s) it was intended to
mitigate? To what extent has the original purposes of, and the need for, a rule been affected
by subsequent changes to the risk environment, the markets, the delivery of financial
services, the applicable regulatory framework, or other considerations? Are there
alternative ways to achieve the goals of a rule that FINRA should consider?
In NASAA’s view, additional information and empirical data regarding the benefit and
harm to customers is needed to appropriately assess the effectiveness of the rules and particularly
Rule 2165 and 4512. FINRA would benefit from hearing directly from customers who have had
holds placed on disbursements as well as those who have not provided trusted contact information
to learn more about their experiences. The systems put in place to supervise the use of the tools
made available under these rules should also be carefully tested by FINRA to determine whether
registered persons are following all of the parameters established. NASAA believes changes to
these rules are premature at this point.
NASAA has no specific comments with regard to questions 15 and 16 in the Review.

7

See, e.g., Mo. Rev. Stat. §§ 409.6-604(d)(3)(B); Utah Code Ann. §§ 61-1-21(3)(b)(v) and (4)(b)(5); Utah Code Ann.
§ 61-1-20(4)(b); Utah Code Ann. § 61-1-31(7); Wis. Stat. Ann. § 551.508(1m)(a); Wis. Stat. §551.603(4); and Wis.
Stat. Ann. § 551.604(4).
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See 32 M.R.S. §16604(4) and 32 M.R.S. §16603(2)(B)(5), respectively.
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17. Should FINRA require additional disclosure or heightened supervision for any particular
product or investment strategy that is marketed to senior investors?
FINRA should require additional disclosure and heightened supervision in reviewing the
marketing and sale of certain products, including variable annuities and other complex and
alternative products which are often illiquid and difficult for customers as well as registered
persons to understand. Additionally, strategies such as rolling over IRAs or other retirement funds,
options trading, and other strategies that are often inappropriate for senior investors require
additional disclosure and supervision.
18. Can FINRA make rules, guidance or attendant administrative processes related to senior
investors more efficient and effective? If so, how?
NASAA commends firms for efforts made to create specialized positions and/or units
focused on addressing senior customers and other vulnerable adults. To the extent possible, it
would be beneficial for all firms to identify an individual who is specifically responsible for
dealing with issues related to senior customers. Having a specific individual responsible for
addressing issues escalated from the branch offices would assure consistency in response and
would allow that person to become fully educated on the reporting obligations and opportunities
as well as community-based resources readily available to assist with handling the issue in each
jurisdiction in which the firm operates and has a footprint.
19. What additional guidance, tools or resources would be helpful to firms or the investing
public to address suspected financial exploitation and other circumstances of financial
vulnerability for senior investors? Are there areas where FINRA or the FINRA Investor
Education Foundation should conduct additional research or publish additional materials
to promote greater awareness and education?
NASAA and its members have benefited from the ability to partner and collaborate with
FINRA on education and policy development regarding financial exploitation of senior investors.
NASAA recommends that FINRA continue to partner with stakeholders such as AARP, state
securities regulators, the SEC, and state and county adult protective services agencies to increase
outreach to senior investors and firms in order to increase referrals to appropriate state agencies.
Firms should also be encouraged to share information with adult protective services in the course
of any investigation that results from a referral. Additionally, it is recommended that FINRA
gather more fulsome empirical data in order to analyze the scope of elder abuse and the
effectiveness of the tools provided to date in order to determine what, if any, additional rules and
resources are needed to address the problem in a way that protects the dignity and autonomy of
the individual investor.
20. Are there other approaches, policies, rules, programs, or partnerships not discussed herein
that are within FINRA’s jurisdiction and mandate that would further benefit senior
investors?
NASAA offers the following considerations in response to this question in the Review.
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A key to successfully protecting vulnerable adults and senior investors often comes in the
form of “knowing your network.” It can make a world of difference to a customer if the firm
knows of the community-based and state and provincial services that can assist the senior
especially if the senior has already been victimized. Financial exploitation and capacity issues are
very diverse and so this network will also be diverse; networks may include adult protective
services agencies, community based programs that offer ride shares (perhaps to get to medical
appointments or church), transitional housing in the event of a lack of safe home environment,
legal services organizations specific to seniors, community events to address social isolation, or
even sexual assault or domestic violence support services. Further, having branch offices be
familiar with resources in the community in which they operate including specific law enforcement
and state agency contacts can provide for a quick response to problems when they are identified
by those on the ground.
FINRA noted that it is considering rulemaking to address the ability of registered persons
to be named a beneficiary, executor, power of attorney, trustee or similar position of trust on the
account of a non-family member customer. NASAA strongly recommends that these practices be
prohibited entirely except in cases of a family member of a registered person. As noted previously,
as senior investors in some communities become more isolated from family and friends, registered
persons are increasingly filling the gap. While these relationships often start with good intent, they
can quickly move into exploitive situations. (In NASAA members’ experience, it appears most
firms already prohibit these practices, so adoption of a FINRA rule to this effect would simply
codify existing industry practices.) In some cases, because the practice is prohibited by the firm,
the registered person may have a spouse or other family member assume the trusted role but
continue to direct the manner in which the family member handles the position of trust.
Accordingly, a total prohibition on the ability of the registered person, the registered person’s
immediate family members, or members of the registered person’s household should be put in
place. One example of how these positions of trust can be abused is described in the attached
sentencing memorandum presented in the matter of State of Maine v. Robert Kenneth Lindell.
It is also worth noting that senior investors are often solicited by insurance producers who
recommend the liquidation of securities products in order to effectuate the sale of insurance
products, such as equity-indexed annuities. It is not unusual for the insurance producer to assist
the customer in completing the liquidation of the securities product without the involvement of
any securities registered person. FINRA should make it clear that only securities registered
persons can recommend the liquidation of securities and any violation should be reported to the
appropriate authorities.
Senior investors are also some of the most frequent visitors to local bank and credit union
branches. As a result, they comprise the bulk of customers referred to registered persons in brokerdealer branch offices located at depository institutions. The advertising and supervision of these
branches and their registered persons should be more closely monitored to ensure that the roles are
clearly disclosed. Customers, particularly senior customers, must be told and helped to understand
whether they are interacting with bank or credit union personnel, a broker-dealer agent, or an
insurance producer. Disclosures must be absolutely clear that the product offered is a securities
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product offered by a broker-dealer and not the depository institution. Possible misleading practices
which have been observed include the branch’s use of a trade name that is similar to the depository
institution’s name, use of the trade name or the depository institution’s name on the broker-dealer’s
account statements, not providing prominent disclosures regarding the entity through which the
securities are being offered, and including employees of the depository institution known to and
trusted by the senior customer in meetings with the customer to reinforce the validity of the
products being sold. Further and clear distinctions between the depository institution and the
broker-dealer needs to be required. Finally, FINRA should make it clear that any depository
institution location from which a registered person operates must be identified as a branch of the
broker-dealer and treated as such for purposes of audits and supervision by the broker-dealer.
In conclusion, NASAA applauds FINRA’s ongoing efforts to protect senior investors and
appreciates the opportunity to comment on the Review. We believe FINRA can take further steps
as outlined above to assure appropriate protections are in place while respecting the financial
independence of every investor.
If you have questions about these comments, please contact the undersigned
(geroldc@dca.njoag.gov) or Michael Canning, NASAA’s Director of Policy and Government
Affairs (mc@nasaa.org).

Sincerely,

Christopher Gerold
NASAA President
Chief, New Jersey Bureau of Securities

Attachment

STATE OF MAINE
PENOBSCOT, ss
STATE OF MAINE
V.
ROBERT KENNETH
LINDELL JR.
(AKA R. KENNETH LINDELL
OR R. KENNETH LINDELL JR.

UNIFIED CRIMINAL DOCKET
DOCKET NO. CR-17-707
)
)
)
)
) STATE'S SENTENCING MEMO
)
)

NOW COMES the State of Maine, by and through Assistant Attorney General Gregg
D. Bernstein, and respectfully sets forth the State's sentencing recommendation of twenty-two
(22) years with all but fifteen (15) years suspended, five years of probation, and $2,919,398 in
restitution (for the benefit of the victims named in the Indictment).
The State's recommendation is based upon: the ages and physical and mental health of
the three primary victims; the complexity and the value of the theft and fraud; Mr. Lindell's
abuse of his positions of trust and authority; his past brokerage disciplinary history; other
unrelated but similar fraud; failure to accept responsibility; and, what the evidence showed
were multiple false statements he made during his testimony.
INTRODUCTION
After a jury trial Robert K. Lindell, a former State of Maine legislator and licensed
Maine securities broker-dealer agent from coastal Maine, was convicted of theft, securities
fraud, income tax evasion, and related income tax crimes-as a result of bilking two elderly
widow clients, a disabled war veteran, related family members, and other beneficiaries out of
cash and securities. Mr. Lindell accomplished this through the abuse of trust and authority
placed in him to manage personal client securities and finances, along with the contents of an
estate and two trusts through his role as a co-Personal Representative ("co-PR") of an estate
and as trustee of two trusts.

