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1.

Text of the Proposed Rule Change
(a) Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act

of 1934 (“Act” or “Exchange Act”), 1 Financial Industry Regulatory Authority, Inc.
(“FINRA”) is filing with the Securities and Exchange Commission (“SEC” or
“Commission”) a proposed rule change to: (1) amend the FINRA Rule 9200 Series
(Disciplinary Proceedings) and the 9300 Series (Review of Disciplinary Proceeding by
National Adjudicatory Council and FINRA Board; Application for SEC Review) to allow
a Hearing Officer to impose conditions or restrictions on the activities of a respondent
member firm or respondent broker, and require a respondent broker’s member firm to
adopt heightened supervisory procedures for such broker, when a disciplinary matter is
appealed to the National Adjudicatory Council (“NAC”) or called for NAC review;
(2) amend the FINRA Rule 9520 Series (Eligibility Proceedings) to require member firms
to adopt heightened supervisory procedures for statutorily disqualified brokers during the
period a statutory disqualification eligibility request is under review by FINRA;
(3) amend FINRA Rule 8312 (FINRA BrokerCheck Disclosure) to allow the disclosure
through FINRA BrokerCheck of the status of a member firm as a “taping firm” under
FINRA Rule 3170 (Tape Recording of Registered Persons by Certain Firms); and
(4) amend the FINRA Rule 1000 Series (Member Application and Associated Person
Registration) to require a member firm to submit a written request to FINRA’s
Department of Member Regulation (“Member Regulation”), through the Membership
Application Group (“MAP Group”), seeking a materiality consultation and approval of a
continuing membership application, if required, when a natural person that has, in the
1

15 U.S.C. 78s(b)(1).
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prior five years, one or more “final criminal matters” or two or more “specified risk
events” 2 seeks to become an owner, control person, principal or registered person of the
member firm.
The text of the proposed rule change is attached as Exhibit 5.
(b) Not applicable.
(c) Not applicable.
2.

Procedures of the Self-Regulatory Organization
The FINRA Board of Governors authorized the filing of the proposed rule change

with the SEC. No other action by FINRA is necessary for the filing of the proposed rule
change.
If the Commission approves the proposed rule change, FINRA will announce the
effective date of the proposed rule change in a Regulatory Notice to be published no later
than 90 days following Commission approval. The effective date will be no later than
180 days following publication of the Regulatory Notice announcing Commission
approval.

2

As explained more below, the proposed definitions of “final criminal matter” and
“specified risk event” generally include final, adjudicated disclosure events
disclosed on a person’s or firm’s Uniform Registration Forms. For purposes of
the proposed rule change, Uniform Registration Forms for firms and brokers refer
to, and would be defined as, the Uniform Application for Broker-Dealer
Registration (Form BD), the Uniform Application for Securities Industry
Registration or Transfer (Form U4), the Uniform Termination Notice for
Securities Industry Registration (Form U5) and the Uniform Disciplinary Action
Reporting Form (Form U6), as such may be amended or any successor(s) thereto.
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3.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change
(a)

Purpose

Overview
FINRA uses a combination of tools to reduce the risk of harm to investors from
member firms and the brokers they hire that have a history of misconduct. These tools
include assessments of applications filed by member firms to retain or employ an
individual subject to a statutory disqualification, reviews of membership and continuing
membership applications (“CMAs”), disclosure of brokers’ regulatory backgrounds,
supervision requirements, focused examinations, risk monitoring and disciplinary actions.
These tools, among others, have been useful in identifying and addressing a range of
misconduct and serve to further the Exchange Act goals, reflected in FINRA’s mission,
of investor protection and market integrity.
In addition, FINRA Rule 3110 (Supervision) requires member firms to establish
and maintain a system to supervise the activities of each associated person that is
reasonably designed to achieve compliance with applicable securities laws and FINRA
rules. The rule also requires member firms to establish, maintain and enforce written
procedures to supervise the types of business in which they engage and the activities of
their associated persons that are reasonably designed to achieve compliance with
applicable securities laws and FINRA rules. 3
Despite these requirements and FINRA’s ongoing efforts to strengthen
protections for investors and the markets through its oversight of member firms and the

3

See Rule 3110(a) and (b).
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brokers they employ, persistent compliance issues continue to arise in some member
firms. Recent studies, for example, find that some firms persistently employ brokers who
engage in misconduct, which results in higher levels of misconduct by these firms. These
studies also provide evidence that past disciplinary and other regulatory events associated
with a member firm or individual can be predictive of similar future events, such as
repeated disciplinary actions, arbitrations and complaints. 4 This risk cannot always be
adequately addressed by FINRA’s existing rules and programs.
Brokers and member firms with a history of misconduct can pose a particular
challenge for FINRA’s existing examination and enforcement programs. For example,
FINRA examinations of member firms can identify compliance failures—or imminent
failures—and prescribe remedies to be taken, but examiners are not empowered to
require a firm to change or limit its business operations in a particular manner. While
these constraints on the examination process protect firms from potentially arbitrary or
overly onerous examination findings, a firm or individual with a history of misconduct
can take advantage of these limits to continue ongoing activities that harm or pose risk of
harm to investors until they result in an enforcement action.
4

For example, in 2015 FINRA’s Office of the Chief Economist (OCE) published a
study that examined the predictability of disciplinary and other disclosure events
associated with investor harm based on past similar events. The OCE study
showed that past disclosure events, including regulatory actions, customer
arbitrations and litigations of brokers, have significant power to predict future
investor harm. See Hammad Qureshi & Jonathan Sokobin, Do Investors Have
Valuable Information About Brokers? (FINRA Office of the Chief Economist
Working Paper, Aug. 2015). A subsequent academic research paper presented
evidence that suggests a higher rate of new disciplinary and other disclosure
events is highly correlated with past disciplinary and other disclosure events, as
far back as nine years prior. See Mark Egan, Gregor Matvos, & Amit Seru, The
Market for Financial Adviser Misconduct, J. Pol. Econ. 127, no. 1 (Feb. 2019):
233-295.
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FINRA disciplinary actions, in turn, can be brought only after a violation—and
any resulting customer harm—may have already occurred. In addition, disciplinary
proceedings can take significant time to develop, prosecute and conclude, during which
time the respondent in a disciplinary proceeding is able to continue misconduct,
perpetuating significant risks of additional harm to customers and investors. Litigated
enforcement actions brought by FINRA involve a hearing and often multiple rounds of
appeals, thereby effectively forestalling the imposition of disciplinary sanctions—and
their potential deterrent effect—for an extended period. For example, a FINRA
enforcement proceeding could involve a hearing before a Hearing Panel, numerous
motions, an appeal to the NAC, and further appeals to the SEC and federal courts of
appeals. Moreover, even when a FINRA Hearing Panel or Hearing Officer imposes a
significant sanction, the sanction is stayed during appeal to the NAC, many sanctions are
automatically stayed on appeal to the SEC, and they potentially can be stayed during
appeal to the courts. When all appeals are exhausted, the respondent’s FINRA
registration may have terminated, limiting FINRA’s jurisdiction and eliminating the
leverage that FINRA has to incent the respondent to comply with the sanction, including
making restitution to customers.
Similarly, FINRA’s eligibility proceedings are sometimes not available or
sufficient to address the risks posed by brokers with a significant history of past
misconduct. Federal law and regulations define the types of misconduct that
presumptively disqualify a broker from associating with a member firm and also govern
the standards and procedures FINRA must follow when a firm seeks to associate or
continue associating with a broker subject to a statutory disqualification. These laws and
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regulations limit who FINRA may subject to an eligibility proceeding and affect how
FINRA may exercise its authority in those proceedings.
FINRA’s membership proceedings also do not always protect against the risks
posed when a firm hires brokers with a significant history of misconduct. For firms
eligible for the safe harbor for business expansions in IM-1011-1 (Safe Harbor for
Business Expansions), there are a defined set of expansions (including, among other
things, increases in the number of associated persons involved in sales) that are presumed
not to be a material change in business operations and therefore do not require the firm to
file a CMA.
Thus, notwithstanding the existing protections afforded by the federal securities
laws and FINRA rules, the risk of potential customer harm may persist where a firm or
broker has a significant history of past misconduct.
FINRA is taking steps to strengthen its tools to respond to brokers with a
significant history of misconduct and the firms that employ them, several of which are
described below. In addition, the proposed rule change, as explained further below,
would create several additional protections to address this risk.
Additional Steps Undertaken by FINRA
As part of this initiative, FINRA has undertaken the following:
 Published Regulatory Notice 18-15 (Heightened Supervision), which reiterates
the existing obligation of member firms to implement for such individuals tailored
heightened supervisory procedures under Rule 3110;
 Published Regulatory Notice 18-17 (FINRA Revises the Sanction Guidelines),
which announced revisions to the FINRA Sanction Guidelines;
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 Raised fees for statutory disqualification applications; 5 and
 Revised the qualification examination waiver guidelines to permit FINRA to more
broadly consider past misconduct when considering examination waiver requests.
In addition, to further address issues created by member firms that have a significant
history of misconduct, FINRA has issued a Regulatory Notice seeking comment on
proposed new Rule 4111 (Restricted Firm Obligations). 6
Proposed Amendments to the FINRA Rule 9200 Series and FINRA Rule 9300
Series to Enhance Investor Protection During the Pendency of an Appeal or Callfor-Review Proceeding
FINRA is proposing amendments to the Rule 9200 Series (Disciplinary
Proceedings) and Rule 9300 Series (Review of Disciplinary Proceeding by National
Adjudicatory Council and FINRA Board; Application for SEC Review) to bolster
investor protection during the pendency of an appeal from, or a NAC review of, a
Hearing Panel or Hearing Officer disciplinary decision, by empowering Hearing Officers
to impose conditions or restrictions on disciplined respondents and requiring firms to
adopt heightened supervision plans concerning disciplined individual respondents. The
proposed rule also would establish a process for an expedited review by the Review
Subcommittee of the NAC of any conditions or restrictions imposed.
Currently, the Rule 9200 and Rule 9300 Series permit FINRA to bring
disciplinary actions against member firms, associated persons of member firms or

5

See Securities Exchange Act Release No. 83181 (May 7, 2018), 83 FR 22107
(May 11, 2018) (Notice of Filing and Immediate Effectiveness of File No. SRFINRA-2018-018).

6

See Regulatory Notice 19-17 (May 2019).
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persons within FINRA’s jurisdiction for alleged violations of FINRA rules, SEC
regulations or federal securities laws. Following the filing of a complaint, FINRA’s
Chief Hearing Officer will assign a Hearing Officer to preside over the disciplinary
proceeding and appoint a Hearing Panel, or an Extended Hearing Panel if applicable, 7 to
conduct a hearing and issue a written decision. For each case, the Hearing Panel or, in
the case of default decisions, the Hearing Officer will issue a written decision that makes
findings and, if violations occurred, imposes sanctions. Sanctions can include, among
other things, fines, suspensions, bars and orders to pay restitution.
Under FINRA’s disciplinary procedures, any party can appeal a Hearing Panel or
Hearing Officer decision to the NAC. In addition, any member of the NAC or the NAC’s
Review Subcommittee, or the General Counsel in the case of default decisions, may on
their own initiate a review of a decision. On appeal or review, the NAC will determine if
a Hearing Panel’s or a Hearing Officer’s findings were factually supported and legally
correct. The NAC also reviews any sanctions imposed and considers the FINRA
Sanction Guidelines when doing so. The NAC prepares a proposed written decision. If
the FINRA Board of Governors does not call the case for review, the NAC’s decision
becomes final and constitutes the final disciplinary action of FINRA, unless the NAC
remands the proceeding to the Hearing Officer or Hearing Panel. If the FINRA Board of
Governors calls the case for review, the FINRA Board of Governors’ decision constitutes

7

References to “Hearing Panel” will refer to both a Hearing Panel and an Extended
Hearing Panel collectively, unless otherwise noted. A Hearing Panel consists of a
FINRA Hearing Officer and two panelists, drawn primarily from a pool of current
and former securities industry members of FINRA’s District and Regional
Committees, as well as its Market Regulation Committee, former members of
FINRA’s NAC and former FINRA Directors or Governors.
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the final disciplinary action of FINRA, unless the Board of Governors remands the
proceeding to the NAC. A respondent in a FINRA disciplinary proceeding may appeal a
final FINRA disciplinary action to the SEC, and further to a United States federal court of
appeals.
When a Hearing Panel or Hearing Officer decision is on appeal or review before
the NAC, any sanctions imposed by the Hearing Panel or Hearing Officer decision,
including bars and expulsions, are automatically stayed and not enforced against the
respondent during the pendency of the appeal or review proceeding. 8 In turn, the filing
of an application for SEC review stays the effectiveness of any sanction, other than a bar
or an expulsion, imposed in a decision constituting a final FINRA disciplinary action. 9
Proposed FINRA Rule 9285 (Interim Orders and Mandatory Heightened
Supervision While on Appeal or Discretionary Review) would establish additional
investor protections when a Hearing Panel or Hearing Officer decision that makes
findings that a respondent violated a statute or rule provision is appealed to the NAC or
called for NAC review.
Proposed Rule 9285(a) would provide that the Hearing Officer that participated in
the underlying disciplinary proceeding may impose any conditions or restrictions on the
activities of a respondent during the appeal as the Hearing Officer considers reasonably
necessary for the purpose of preventing customer harm. In light of comments received in
response to Regulatory Notice 18-16, FINRA has modified the proposal to make the

8

See FINRA Rules 9311(b), 9312(b). In contrast, an appeal to the NAC or a call
for NAC review does not stay a decision, or that part of a decision, that imposes a
permanent cease and desist order. See FINRA Rules 9311(b), 9312(b).

9

See FINRA Rule 9370(a).
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imposition of possible conditions and restrictions a separate, second step after a finding
of a violation by a Hearing Panel or Hearing Officer, and to provide greater clarity on
how the process would operate.
Unless otherwise ordered by a Hearing Officer, proposed Rule 9285(a)(1) would
allow FINRA’s Department of Enforcement (“Enforcement”), within ten days after
service of a notice of appeal from, or the notice of a call for NAC review of, a
disciplinary decision of a Hearing Officer or Hearing Panel, to file a motion for the
imposition of conditions or restrictions on the activities of a respondent that are
reasonably necessary for the purpose of preventing customer harm. 10 Proposed Rule
9285(a)(1) also would provide expressly that the Hearing Officer that participated in the
underlying disciplinary proceeding would have jurisdiction to rule on a motion seeking
conditions or restrictions, notwithstanding the appeal or call for NAC review. FINRA
believes that the Hearing Officer’s knowledge about the factual background and the
violations, gained through presiding over the disciplinary proceeding, would make the
Hearing Officer well qualified to evaluate the potential for customer harm and craft, in
the first instance and in an expeditious manner, tailored conditions and restrictions to
minimize that potential harm. In a change from the proposal in Regulatory Notice 18-16,
the proposed rule would give the Hearing Officer who participated in the underlying
proceeding (instead of the Hearing Panel) the authority to impose conditions or
restrictions that are reasonably necessary for the purpose of preventing customer harm, a
10

See Rule 9311(a) (generally allowing a party to file a notice of appeal within 25
days after service of a decision issued pursuant to Rule 9268 or Rule 9269) and
Rule 9312 (generally allowing a call for review within 45 days after the date of
service of a decision issued pursuant to Rule 9268 and within 25 days after the
date of service of a default decision issued pursuant to Rule 9269).
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change that FINRA believes will enable orders imposing conditions or restrictions to be
imposed more expeditiously.
Proposed Rule 9285(a)(2) through (a)(5), along with proposed Rule 9285(c),
would establish the briefing, timing and other procedural requirements relating to the
imposition of conditions or restrictions. The proposed rule would permit Enforcement to
file a motion seeking the imposition of conditions or restrictions that are reasonably
necessary for the purpose of preventing customer harm, and the motion must specify the
conditions and restrictions that are sought to be imposed and explain why they are
necessary. A respondent would have the right to file an opposition or other response to
the motion within ten days after service of the motion, unless otherwise ordered by the
Hearing Officer, and must explain why no conditions or restrictions should be imposed or
specify alternative conditions and restrictions that are sought to be imposed and explain
why they are reasonably necessary for the purpose of preventing customer harm.
Enforcement would have no automatic right to file a reply. The Hearing Officer would
decide the motion on the papers and without oral argument, unless an oral argument is
specifically ordered. In addition, the Hearing Officer would be required to issue a written
order ruling upon the motion in an expeditious manner and no later than 20 days after any
opposition or permitted reply is filed. In an enhancement from the proposal in
Regulatory Notice 18-16, proposed Rule 9285(a)(5) also would require that the Office of
Hearing Officers provide a copy of the order to each FINRA member with which the
respondent is associated.
If the Hearing Officer grants a motion for conditions or restrictions, its order
should describe the activities that the respondent shall refrain from taking and any
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conditions imposed. The Hearing Officer would be guided by the limiting principle—set
forth in proposed Rule 9285(a)(5)—that the Hearing Officer shall have the authority to
impose any conditions or restrictions that the Hearing Officer considers reasonably
necessary for the purpose of preventing customer harm. As FINRA explained in
Regulatory Notice 18-16, the conditions and restrictions imposed should target the
misconduct demonstrated in the disciplinary proceeding and be tailored to the specific
risks posed by the member firm or broker. Conditions or restrictions could include, for
example, prohibiting a member firm or broker from offering private placements in cases
of misrepresentations and omissions made to customers, or prohibiting penny stock
liquidations in cases involving violations of the penny stock rules. A condition could
also include posting a bond to cover harm to customers before the sanction imposed
becomes final or precluding a broker from acting in a specified capacity. FINRA
believes authorizing Hearing Officers to impose conditions or restrictions during the
period an appeal or review proceeding is pending would allow FINRA to target the
demonstrated bad conduct of a respondent during the pendency of the appeal or review
and add an interim layer of investor protection while the disciplinary proceeding remains
pending. 11

11

The examples of conditions and restrictions set forth above are intended to
provide guidance concerning the kinds of conditions and restrictions that could be
imposed. FINRA expects that requiring Enforcement to file a motion specifying
the conditions or restrictions sought also will help focus adjudicators on options
that are available, and allow for the flexibility needed to address the risk posed by
different factual scenarios. If helpful to adjudicators and parties, FINRA also
would publish additional guidance on the kinds of restrictions or conditions that
could be imposed.
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Proposed Rule 9285(b), along with proposed Rule 9285(c), would establish an
expedited process for the review of a Hearing Officer’s order imposing conditions or
restrictions. Specifically, proposed Rule 9285(b)(1) would permit a respondent that is
subject to a Hearing Officer order imposing conditions or restrictions to file, within ten
days after service of that order, a motion with the Review Subcommittee to modify or
remove any or all of the conditions or restrictions. Proposed Rule 9285(b)(2) would
provide, among other things, that the respondent has the burden to show that the
conditions or restrictions are not reasonably necessary for the purpose of preventing
customer harm. 12
Proposed Rule 9285(b)(3) would give Enforcement five days from service of the
respondent’s motion to file an opposition or other response, unless otherwise ordered by
the Review Subcommittee. Proposed Rule 9285(b)(4) would provide that the respondent
may not file a reply. Proposed Rule 9285(b)(5) would provide that the NAC’s Review
Subcommittee would decide the motion based on the papers and without oral argument,
unless an oral argument is specifically ordered by the Review Subcommittee, and make

12

In Regulatory Notice 18-16, FINRA originally proposed that the respondent
would also be required to demonstrate that Hearing Officer “committed an error
by ordering the conditions or restrictions imposed.” FINRA believes that it is
more appropriate for the burden in proposed Rule 9285(b)(2) to mirror what
Enforcement must show when seeking conditions or restrictions and the Hearing
Officer’s authority to impose conditions and restrictions.
Notwithstanding that FINRA no longer proposes including the “committed an
error” standard in the proposed rule, FINRA intends that the Review
Subcommittee would essentially conduct a de novo review when considering a
respondent’s motion to modify or remove conditions or restrictions. An exception
would be for a Hearing Officer’s credibility determinations, which are entitled to
considerable weight and deference, and can be overturned only where the record
contains substantial evidence for doing so.
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that decision in an expeditious manner and no later than 30 days after the filing of the
opposition. The rule would provide that the Review Subcommittee could approve,
modify or remove any and all of the conditions or restrictions. It also would require that
FINRA’s Office of General Counsel provide a copy of the Review Subcommittee’s order
to each FINRA member with which the respondent is associated. Proposed Rule
9285(b)(6) would provide that the filing of a motion pursuant to Rule 9285(b) would stay
the effectiveness of the conditions and restrictions ordered by the Hearing Officer until
the Review Subcommittee rules on the motion.
Proposed Rule 9285(d) would provide that conditions or restrictions imposed by a
Hearing Officer that are not subject to a stay or imposed by the Review Subcommittee
shall remain in effect until FINRA’s final decision takes effect. Thus, the conditions or
restrictions would remain in effect until there is a final FINRA disciplinary action and all
appeals are exhausted.
The remainder of proposed Rule 9285 sets requirements for member firms, during
an appeal or NAC review proceeding, to establish mandatory heightened supervision
plans for disciplined respondents. Specifically, when a Hearing Panel or Hearing Officer
disciplinary decision finding that a respondent violated a statute or rule provision is
appealed or called for NAC review, proposed Rule 9285(e) would require any member
with which the respondent is associated to adopt a written plan of heightened supervision
of the respondent. The plan of heightened supervision would be required to comply with
FINRA Rule 3110, 13 be reasonably designed and tailored to include specific supervisory

13

Rule 3110 requires member firms to establish and maintain a system to supervise
the activities of each associated person that is reasonably designed to achieve
compliance with applicable securities laws and FINRA rules. See also Regulatory
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policies and procedures that address the violations found by the Hearing Panel or Hearing
Officer, and be reasonably designed to prevent or detect a reoccurrence of those
violations. The plan of heightened supervision would be required to, at a minimum,
designate an appropriately registered principal responsible for carrying out the plan of
heightened supervision. Proposed Rule 9285(d) also would require that the plan of
heightened supervision be signed by the designated principal and include an
acknowledgement that the principal is responsible for implementing and maintaining the
plan. The plan of heightened supervision would be required to remain in place until
FINRA’s final decision takes effect. Thus, the plan of heightened supervision would be
required to remain in place until there is a final FINRA disciplinary action and all appeals
are exhausted. 14
Proposed Rule 9285(d) would require the member to file the written plan of
heightened supervision with FINRA’s Office of General Counsel and serve a copy on
Enforcement and the respondent, within ten days of any party filing an appeal from the
Hearing Panel’s or Hearing Officer’s decision or of the case being called for NAC
review. Similarly, if the respondent becomes associated with another member firm while
the Hearing Panel’s or Hearing Officer’s decision is on appeal to, or review before, the
NAC, that firm would be required, within ten days of the respondent becoming associated

Notice 18-15 (Guidance on Implementing Effective Heightened Supervisory
Procedures for Associated Persons with a History of Misconduct), at p.2 & n.2
(April 2018).
14

Although proposed Rule 9285(d) would not require heightened supervision plans
after FINRA’s final decision takes effect, the supervisory obligations of member
firms regarding associated persons with a history of past misconduct would
continue to apply. See Regulatory Notice 18-15 (April 2018).
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with it, to file a copy of a plan of heightened supervision with FINRA’s Office of General
Counsel and serve a copy on Enforcement and the respondent.
In a change from Regulatory Notice 18-16, FINRA has modified the heightened
supervision plan requirements to account for the possibility that a firm could be required
pursuant to proposed Rule 9285(e) to adopt a mandatory heightened supervision plan
before any conditions or restrictions imposed pursuant to proposed Rule 9285 take effect.
Proposed Rule 9285(e)(1) would require that a member that has adopted a written plan of
heightened supervision for a respondent would be required to file and serve an amended
plan that takes into account any conditions or restrictions imposed pursuant to proposed
Rule 9285, within ten days of the conditions or restrictions becoming effective.
Proposed Rule 9285 would apply to disciplinary proceedings initiated on or after
the effective date of the proposed rule.
Along with proposed Rule 9285, FINRA is proposing corresponding amendments
to five existing rules: FINRA Rules 9235 (Hearing Officer Authority), 9311 (Appeal by
Any Party; Cross-Appeal), 9312 (Review Proceeding Initiated by Adjudicatory Council),
9321 (Transmission of Record), and 9556 (Failure to Comply with Temporary and
Permanent Cease and Desist Orders).
The proposed amendments to Rule 9235 would provide that the Hearing Officer
has the authority to rule on a motion pursuant to Rule 9285 for conditions or restrictions.
The proposed amendments to Rules 9311 and 9312 would ensure that the stay
provisions in those rules do not affect a motion for conditions or restrictions. 15 Currently,

15

The proposed amendments to Rule 9312 discussed in this paragraph reflect an
enhancement to the proposal in Regulatory Notice 18-16 (April 2018).
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Rule 9311(b) provides, in pertinent part, that an appeal to the NAC from a decision
issued pursuant to Rule 9268 or Rule 9269 shall operate as a stay of that decision until
the NAC issues a decision pursuant to Rule 9349 or, in cases called for discretionary
review by the FINRA Board, until a decision is issued pursuant to Rule 9351. Rule
9312(b) contains similar stay provisions for decisions that are called for review. Rules
9311(b) and 9312(b) would be amended to expressly state that, notwithstanding the stay
of sanctions under Rules 9311 and 9312, the Hearing Officer may impose such conditions
and restrictions on the activities of a respondent as the Hearing Officer considers
reasonably necessary for the purpose of preventing customer harm, in accordance in
proposed Rule 9285(a), and that the Review Subcommittee shall consider any motion
filed pursuant to Rule 9285(b) to modify or remove any or all of the conditions or
restrictions.
Other proposed amendments to Rule 9311 and 9312 would ensure that a member
firm is notified of events that would require it to adopt a written plan of heightened
supervision pursuant to proposed Rule 9285. 16 Proposed Rule 9311(g) would require the
Office of Hearing Officers, when an appeal is filed from a decision finding that a
Respondent violated a statute or rule provision, to promptly notify each FINRA member
with which the Respondent is associated that an appeal has been filed. Similarly,
proposed Rule 9312(c)(3) would require the Office of General Counsel, when a decision
finding that a Respondent violated a statute or rule provision is called for review, to

16

The proposed amendments to Rules 9311 and 9312 discussed in this paragraph
are an enhancement from the proposal in Regulatory Notice 18-16 (April 2018).
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promptly notify each FINRA member with which the Respondent is associated of the call
for review.
The proposed amendments to Rule 9321 would govern the record related to a
motion for conditions or restrictions. 17 Rule 9321 currently governs the process for the
Office of Hearing Officers to transmit the record of a disciplinary proceeding to the
NAC. The proposed amendments to Rule 9321 would set forth provisions for how the
Office of Hearing Officers would transmit to the NAC the supplemental record of a
proceeding concerning a motion to impose conditions or restrictions.
Rule 9556 currently governs expedited proceedings for failures to comply with
temporary and permanent cease and desist orders. The proposed amendments to Rule
9556 would grant FINRA staff the authority to bring an expedited proceeding against a
respondent that fails to comply with conditions and restrictions imposed pursuant to
proposed Rule 9285 and create the process for the expedited proceeding. Specifically,
proposed Rule 9556(a)(2) would permit FINRA staff to issue a notice to a respondent
stating that the failure to comply with the conditions or restrictions imposed under Rule
9285 within seven days of service of the notice will result in a suspension or cancellation
of membership or a suspension or bar from associating with any member. Proposed Rule
9556(c)(2) would govern the contents of the notice. It would require that the notice
explicitly identify the conditions or restrictions that are alleged to have been violated and
contain a statement of facts specifying the alleged violation. It also would require that
the notice state or explain—just as the rule currently requires for a notice of a failure to

17

The proposed amendments to Rule 9321 reflect an enhancement to the proposal in
Regulatory Notice 18-16 (April 2018).
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comply with temporary and permanent cease and desist orders—when the FINRA action
will take effect, what the respondent must do to avoid such action, that the respondent
may file a written request for a hearing with the Office of Hearing Officers pursuant to
Rule 9559, the deadline for requesting a hearing and the Hearing Officer’s or Hearing
Panel’s authority.
Proposed Amendments to the FINRA Rule 9520 Series to Require Interim Plans
of Heightened Supervision of a Disqualified Person During the Period When
FINRA is Reviewing an Eligibility Application
FINRA is proposing to amend FINRA Rule 9522 (Initiation of Eligibility
Proceeding; Member Regulation Consideration) in the FINRA Rule 9520 Series
(Eligibility Proceedings) to require a member firm that files an application to continue
associating with a disqualified person under Rule 9522(a)(3) or 9522(b)(1)(B) to also
include an interim plan of heightened supervision that would be in effect throughout the
entirety of the application review process. 18 The proposed amendments would delineate
the circumstances under which a statutorily disqualified individual may remain associated
with a FINRA member while FINRA is reviewing the application.
As background, brokers who have engaged in the types of misconduct specified in
the Exchange Act’s statutory disqualification provisions must undergo special review by
FINRA before they are permitted to re-enter or continue working in the securities
industry. In conducting its review, FINRA seeks to exclude brokers who pose a risk of

18

In Regulatory Notice 18-16 (April 2018), FINRA originally proposed the
amendments discussed in this section as amendments to FINRA Rule 9523.
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recidivism from re-entering or continuing in the securities business, subject to the limits
developed in SEC case law.
As a general framework, the Exchange Act sets out the types of misconduct that
presumptively exclude brokers from engaging in the securities business, identified as
statutory disqualifications. 19 These statutory disqualifications are the result of actions
against a broker taken by a regulator or court based on a finding of serious misconduct
that calls into question the integrity of the broker, and include, among other things, any
felony and certain misdemeanors for a period of ten years from the date of conviction;
expulsions or bars (and current suspensions) from membership or participation in a selfregulatory organization; bars (and current suspensions) ordered by the SEC, Commodity
Futures Trading Commission or other appropriate regulatory agency or authority; willful
violations of the federal securities and commodities laws or MSRB rules; permanent or
temporary injunctions from acting in certain capacities; and certain final orders of a state
securities commission.
The Exchange Act and SEC rules thereunder establish a framework within which
FINRA evaluates whether to allow an individual who is subject to a statutory
disqualification to associate with a member firm. 20 A member firm that seeks to employ

19

Section 3(a)(39) of the Exchange Act defines the circumstances when a person is
subject to a “statutory disqualification.”

20

See 15 U.S.C. 78o-3(g)(2) (“A registered securities association may, and in cases
in which the Commission, by order, directs as necessary or appropriate in the
public interest or for the protection of investors shall, deny membership to any
registered broker or dealer, and bar from becoming associated with a member any
person, who is subject to a statutory disqualification.”); see also 17 CFR 240.19h1.
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or continue the employment of a disqualified individual must file an application seeking
approval from FINRA (“SD Application”). 21 The Rule 9520 Series sets forth rules
governing eligibility proceedings, in which FINRA evaluates whether to allow a member,
person associated with a member, potential member or potential associated person subject
to a statutory disqualification to enter or remain in the securities industry. A member
firm’s SD Application to associate with, or continue associating with, a disqualified
person is subject to careful scrutiny by FINRA to review whether the individual’s
association with the member firm is in the public interest and does not create an
unreasonable risk or harm to the market or investors. To determine whether the SD
Application will be approved or denied, FINRA takes into account factors that include
the nature and gravity of the disqualifying event; the length of time that has elapsed since
the disqualifying event and any intervening misconduct occurring since; the regulatory
history of the disqualified individual, the firm and individuals who will act as
supervisors; the potential for future regulatory problems; the precise nature of the
securities-related activities proposed in the SD Application; and any proposed plan of
heightened supervision. 22

21

See General Information on FINRA’s Eligibility Requirements,
http://www.finra.org/industry/general-information-finras-eligibility-requirements.

22

FINRA’s review of many SD Applications also is governed by the standards set
forth in Paul Edward Van Dusen, 47 S.E.C. 668 (1981), and Arthur H. Ross, 50
S.E.C. 1082 (1992). These standards provide that in situations where an
individual’s misconduct has already been addressed by the SEC or FINRA, and
certain sanctions have been imposed for such misconduct, FINRA should not
consider the individual’s underlying misconduct when it evaluates an SD
Application. In Van Dusen, the SEC stated that when the period of time specified
in the sanction has passed, in the absence of “new information reflecting
adversely on [the applicant’s] ability to function in his proposed employment in a
manner consonant with the public interest,” it is inconsistent with the remedial
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If FINRA recommends approval of the SD Application, the recommendation is
submitted either directly to the SEC for its review or to the NAC and ultimately to the
SEC for their reviews and approvals, as applicable. If FINRA recommends denial of the
SD Application, the member firm has the right to a hearing before a panel of the
Statutory Disqualification Committee and the opportunity to demonstrate why the SD
Application should be approved. 23 If the NAC denies the SD Application, the member
firm can appeal the decision to the SEC and, thereafter, a federal court of appeals. 24
Currently, as part of an SD Application, a member firm will propose a written
plan of heightened supervision of the statutorily disqualified person that would become

purposes of the Exchange Act and unfair to deny an application for re-entry. 47
S.E.C. at 671. The SEC also noted in Van Dusen, however, that an applicant’s reentry is not “to be granted automatically” after the expiration of a given time
period. Id. Instead, the SEC instructed FINRA to consider other factors, such as:
(1) “other misconduct in which the applicant may have engaged”; (2) “the nature
and disciplinary history of a prospective employer”; and (3) “the supervision to be
accorded the applicant.” Id. Further, in Ross, the SEC established a narrow
exception to the rule that FINRA confine its analysis to “new information.”
50 S.E.C. at 1085. The SEC stated that FINRA could consider the conduct
underlying a disqualifying order if an applicant’s later misconduct was so similar
that it formed a “significant pattern.” Id. at 1085 n.10.
23

The hearing panel considers evidence and other matters in the record and makes a
written recommendation on the SD Application to the Statutory Disqualification
Committee. See Rule 9524(a)(10). The Statutory Disqualification Committee, in
turn, recommends a decision to the NAC, which issues a written decision to the
member firm that filed the SD Application. See Rules 9524(a)(10), 9524(b).

24

Approximately 73.5 percent of the SD Applications filed during 2013-2018 were
either denied by FINRA, withdrawn because the applicant expected FINRA
would recommend denial of its application, or closed because the SD Application
was not required by operation of law. Approximately 12.5 percent were
approved. FINRA approval sometimes resulted from legal principles, including
those embodied in the Exchange Act and in case law, as noted above, which limits
FINRA’s discretion to deny an application. The remaining 14 percent of the SD
Applications are pending.
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effective upon approval by FINRA of the SD Application to associate with the statutorily
disqualified person. 25 A heightened supervisory plan must be acceptable to FINRA, and
FINRA will reject any plan that is not specifically tailored to address the individual’s
prior misconduct and mitigate the risk of future misconduct. In this regard, FINRA’s
primary consideration is a heightened supervisory plan carefully constructed to best
ensure investor protection.
Despite the fact that FINRA will generally not approve an SD Application that
lacks an acceptable plan of heightened supervision, there is currently no requirement
under FINRA rules that firms place statutorily disqualified individuals whom they
employ on interim heightened supervision while an SD Application is pending.
However, the proposed amendments to Rule 9522 would establish this requirement,
consistent with existing FINRA guidance. 26
Specifically, proposed Rule 9522(f) would require that an application to continue
associating with a statutorily disqualified person must include an interim plan of
heightened supervision and a written representation from the member firm that the

25

See General Information on FINRA’s Eligibility Requirements,
http://www.finra.org/industry/general-information-finras-eligibility-requirements
(explaining that “in virtually every application that the NAC approves, it will do
so subject to the applicant member’s agreement to implement a special
supervisory plan”).

26

FINRA has reminded member firms of their obligation to tailor the firm’s
supervisory systems to account for brokers with a history of industry or
regulatory-related incidents, including disciplinary actions. And specifically as to
disqualified persons, FINRA has stated that a firm’s continuing to associate with a
person who becomes disqualified while associated with the firm raises significant
investor protection concerns, and that such a firm should evaluate the facts and
circumstances to make a determination of whether adopting and implementing an
interim plan of heightened supervision during the pendency of an SD Application
would be appropriate. See Regulatory Notice 18-15 (April 2018).
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statutorily disqualified person is currently subject to that plan. The proposed rule would
require that the interim plan of heightened supervision comply with Rule 3110 and be
reasonably designed and tailored to include specific supervisory policies and procedures
that address any regulatory concerns related to the nature of the disqualification, the
nature of the firm’s business, and the disqualified person’s current and proposed activities
during the review process. The proposed rule also would require that the SD Application
identify an appropriately registered principal responsible for carrying out the interim plan
of heightened supervision, and that the responsible principal sign the plan and
acknowledge his or her responsibility for implementing and maintaining it. The interim
plan of heightened supervision would be in effect throughout the entirety of the SD
Application review process, which would conclude only upon the final resolution of the
eligibility proceeding.
Proposed Rule 9522(g) would authorize Member Regulation to reject an SD
Application filed pursuant to Rule 9522(a)(3) or Rule 9522(b)(1)(B) that seeks the
continued association of a disqualified person if it determines that the application is
substantially incomplete—either because it does not include a reasonably designed
interim plan of heightened supervision or because it does not include a written
representation that the disqualified person is currently subject to that plan. The
sponsoring firm would have ten days after service of the notice of delinquency, or such
other time as prescribed by Member Regulation, to remedy the SD Application.
Under proposed Rule 9522(h), if an applicant firm fails to remedy an SD
Application that is substantially incomplete, Member Regulation would provide written
notice of its determination to reject the SD Application and its reasons for so doing, and
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FINRA would refund the application fee, less $1,000, which FINRA would retain as a
processing fee. Upon such rejection of the SD Application, the applicant firm would be
required to promptly terminate association with the disqualified person. 27
The proposed amendments to Rule 9522 would apply to SD Applications that are
filed on or after the effective date of the proposed rule amendments.
Proposed Amendments to FINRA Rule 8312
Rule 8312 (FINRA BrokerCheck Disclosure) governs the information FINRA
releases to the public through its BrokerCheck system. 28 BrokerCheck helps investors
make informed choices about the brokers and member firms with which they conduct
business by providing extensive registration and disciplinary history to investors at no
charge. FINRA requires member firms to inform their customers of the availability of
BrokerCheck. 29
Rule 8312(b) currently requires that FINRA release information about, among
other things, whether a particular member firm is subject to the provisions of FINRA
Rule 3170 (Tape Recording of Registered Persons by Certain Firms) (the “Taping Rule”),

27

As part of its examination program, FINRA would generally examine for
compliance with interim plans of heightened supervision established pursuant to
proposed Rule 9522(f).

28

The BrokerCheck website address is brokercheck.finra.org.

29

See FINRA Rule 2210(d)(8) (requiring that each of a member’s websites include
a readily apparent reference and hyperlink to BrokerCheck on the initial webpage
that the member intends to be viewed by retail investors and any other webpage
that includes a professional profile of one or more registered persons who conduct
business with retail investors); FINRA Rule 2267 (requiring members to provide
to customers the FINRA BrokerCheck Hotline Number and a statement as to the
availability to the customer of an investor brochure that includes information
describing BrokerCheck).
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but only in response to telephonic inquiries via the BrokerCheck toll-free telephone
listing. The Taping Rule is designed to ensure that a member firm with a significant
number of registered persons that previously were employed by “disciplined firms” 30 has
specific supervisory procedures in place to prevent fraudulent and improper sales
practices or other customer harm. 31 Under the Taping Rule, a member with a specified
percentage of registered persons who have been associated with disciplined firms in a
registered capacity in the last three years is designated as a “taping firm.” 32

30

Rule 3170(a)(2) defines a “disciplined firm” to mean:
(A) a member that, in connection with sales practices involving the offer,
purchase, or sale of any security, has been expelled from membership or
participation in any securities industry self-regulatory organization or is
subject to an order of the SEC revoking its registration as a broker-dealer;
(B) a futures commission merchant or introducing broker that has been
formally charged by either the Commodity Futures Trading Commission
or a registered futures association with deceptive telemarketing practices
or promotional material relating to security futures, those charges have
been resolved, and the futures commission merchant or introducing broker
has been closed down and permanently barred from the futures industry as
a result of those charges; or
(C) a futures commission merchant or introducing broker that, in
connection with sales practices involving the offer, purchase, or sale of
security futures is subject to an order of the SEC revoking its registration
as a broker or dealer.

31

To assist member firms in complying with Rule 3170, FINRA publishes on its
website a list of Disciplined Firms Under FINRA Taping Rule, which identifies
firms that meet the definition of “disciplined firm” and that were disciplined
within the last three years. As of March 31, 2020, that list identified seven firms
as “disciplined firms.” See https://www.finra.org/rules-guidance/oversightenforcement/disciplinary-actions/disciplined-firms-under-taping-rule.

32

Rule 3170(a)(5)(A) defines a “taping firm” to mean:
(i) A member with at least five but fewer than ten registered persons,
where 40% or more of its registered persons have been associated with
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A member firm that either is notified by FINRA or otherwise has actual
knowledge that it is a taping firm must establish, maintain and enforce special written
procedures for supervising the telemarketing activities of all its registered persons. Those
procedures must include procedures for recording all telephone conversations between
the taping firm’s registered persons and both existing and potential customers, and for
reviewing the recordings to ensure compliance with applicable securities laws and
regulations and applicable FINRA rules. The Taping Rule also requires taping firms to
retain all the recordings for a period of not less than three years and file quarterly reports
with FINRA. 33
To provide enhanced disclosure to the public of information as to whether a
member firm is subject to the Taping Rule, FINRA is proposing to delete the requirement
in Rule 8312(b) that FINRA provide that information only in response to telephonic
inquiries via the BrokerCheck toll-free telephone listing. As a result, proposed Rule

one or more disciplined firms in a registered capacity within the last three
years;
(ii) A member with at least ten but fewer than twenty registered persons,
where four or more of its registered persons have been associated with one
or more disciplined firms in a registered capacity within the last three
years;
(iii) A member with at least twenty registered persons where 20% or more
of its registered persons have been associated with one or more disciplined
firms in a registered capacity within the last three years.
As of March 31, 2020, there is one firm that is designated as a taping firm.
33

Rule 3170 provides member firms that trigger application of the taping
requirement a one-time opportunity to adjust their staffing levels to fall below the
prescribed threshold levels and thus avoid application of the Taping Rule. See
Rule 3170(c).
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8312(b) would permit FINRA to release through BrokerCheck information as to whether
a particular member firm is subject to the Taping Rule. 34 FINRA believes that
broadening the disclosure through BrokerCheck of the status of a member firm as a
taping firm will help inform more investors of the heightened procedures required of the
firm, which may incent the investors to research more carefully the background of a
broker associated with the taping firm.
Proposed Amendments to the FINRA Rule 1000 Series to Impose Additional
Obligations on Member Firms that Associate with Persons with a Significant
History of Past Misconduct 35
 Current MAP Process
FINRA is proposing amendments to the FINRA Rule 1000 Series (Member
Application and Associated Person Registration)—specifically the rules that govern
membership proceedings (“MAP Rules”)—to impose additional obligations on member
firms when a natural person that has, in the prior five years, either one or more “final
criminal matters” or two or more “specified risk events” seeks to become an owner,
control person, principal or registered person of the member.

34

See Rule 8312(a) (requiring that “[i]n response to a written inquiry, electronic
inquiry, or telephonic inquiry via a toll-free telephonic listing,” FINRA shall
release through BrokerCheck information regarding, in pertinent part, a current or
former FINRA member).

35

The text of FINRA Rules 1011, 1017 and CAB Rule 111 incorporates the changes
approved by the SEC in Securities Exchange Act Release No. 88482 (March 26,
2020), 85 FR 18299 (April 1, 2020) (Order Approving File No. SR-FINRA-2019030) (“MAP Rules Amendment Release”).

Page 31 of 406
Reviewing CMAs is one of the ways FINRA seeks to address the risks posed by
brokers with a significant history of misconduct. Rule 1017 specifies the changes in a
member’s ownership, control or business operations that require a CMA and FINRA’s
approval. 36 Among the events that require a CMA are a “material change in business
operations,” which is defined to include: (1) removing or modifying a membership
agreement restriction; (2) market making, underwriting or acting as a dealer for the first
time; and (3) adding business activities that require a higher minimum net capital under
SEA Rule 15c3-1. 37 In addition, a CMA is required for business expansions to increase
36

See Rule 1017(a). The events that require a member to file a CMA for approval
before effecting the proposed event are:
(1) a merger of the member with another member, unless both members
are members of the New York Stock Exchange, Inc. (“NYSE”) or the
surviving entity will continue to be a member of the NYSE;
(2) a direct or indirect acquisition by the member of another member,
unless the acquiring member is a member of the NYSE;
(3) direct or indirect acquisitions or transfers of 25 percent or more in the
aggregate of the member’s assets or any asset, business or line of
operation that generates revenues composing 25 percent or more in the
aggregate of the member’s earnings measured on a rolling 36-month basis,
unless both the seller and acquirer are members of the NYSE;
(4) a change in the equity ownership or partnership capital of the member
that results in one person or entity directly or indirectly owning or
controlling 25 percent or more of the equity or partnership capital; or
(5) a material change in business operations as defined in Rule 1011.
In addition, Rule 1017(a)(6) mandates a member firm to seek a materiality
consultation in two situations in which specified pending arbitration claims,
unpaid arbitration awards, or unpaid arbitration settlements are involved. See
MAP Rules Amendment Release.

37

See Rules 1011(l), 1017(a)(5). Rule 1011(l) sets forth a non-exhaustive list of
events that are material changes in business operations. FINRA also has provided
guidance on additional criteria member firms should take into consideration when
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the number of “associated persons involved in sales,” offices, or markets made that are a
material change in business operations. 38 However, IM-1011-1 (Safe Harbor for
Business Expansions) creates a safe harbor for incremental increases in these three
categories of business expansions. Under this safe harbor provision, a member, subject to
specified conditions and thresholds, may undergo such business expansions without filing
a CMA. 39 One such expansion is an increase, within the parameters set forth in IM1011-1, in the number of “associated persons involved in sales.” 40
In determining whether to approve a CMA, Member Regulation, through the
MAP Group (collectively, “the Department”), evaluates whether the applicant and its
associated persons meet each of the standards for admission in FINRA Rule 1014(a) and

assessing the materiality of a proposed change. See Notice to Members 00-73
(October 2000). A member may file an application for approval of a material
change in business operations at any time, but the member may not effect such
change until the conclusion of the proceeding, unless Member Regulation and the
member otherwise agree. See Rule 1017(c)(3).
38

See Rule 1017(b)(2)(C) (“If the application requests approval of an increase in
Associated Persons involved in sales, offices, or markets made, the application
shall set forth the increases in such areas during the preceding 12 months.”).

39

The safe harbor is unavailable to a member that has a membership agreement that
contains a specific restriction as to one or more of the three areas of expansion or
to a member that has a “disciplinary history” as defined in IM-1011-1. The safe
harbor also is not available to any member that is seeking to add one or more
“associated persons involved in sales” and one or more of those associated
persons has a “covered pending arbitration claim,” an unpaid arbitration award or
unpaid settlement related to an arbitration. See MAP Rules Amendment Release.

40

For eligible firms, IM-1011-1 permits a firm that has one to ten “associated
persons involved in sales” to increase that number by ten persons within a oneyear period, and a firm that has 11 or more “associated persons involved in sales”
to increase that number by ten persons or 30 percent, whichever is greater, within
a one-year period. See IM-1011-1.
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whether the applicant would continue to meet those standards upon approval of the
CMA. 41 The Department evaluates an applicant’s financial, operational, supervisory and
compliance systems to ensure that each applicant meets these standards for admission.
One of the standards, Rule 1014(a)(3), requires an applicant to demonstrate that it
and its associated persons are capable of complying with the federal securities laws and
FINRA rules, including observing high standards of commercial honor and just and
equitable principles of trade. When the Department evaluates the Rule 1014(a)(3)
standard, it takes into consideration, among other things, whether persons associated with
an applicant are the subject of disciplinary actions taken against them by industry
authorities, criminal actions, civil actions, arbitrations, customer complaints, remedial
actions or other industry-related matters that could pose a threat to public investors. 42
Some of these matters are considered whether they are adjudicated, settled or pending. 43
Some of these events are so material that, when they exist, a presumption exists that the
CMA should be denied. 44
Although firms with a “disciplinary history” as defined by IM-1011-1 are not
eligible to use the safe harbor, none of the safe harbor’s parameters relates to the history
of a member firm’s associated persons. Given the recent studies that provide evidence of

41

See Rule 1017(h)(1) and (h)(1)(A).

42

See Rule 1014(a)(3).

43

See Rule 1014(a)(3).

44

See Rule 1017(h) (“Where the Department determines that the Applicant or its
Associated Person are the subject of any of the events set forth in Rule
1014(a)(3)(A) and (C) through (E), a presumption exists that the application
should be denied.”).
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the predictability of future regulatory-related events for brokers with a history of past
regulatory-related events, FINRA is concerned about instances where a member onboards associated persons with a significant history of misconduct and does so within the
safe-harbor parameters, thus avoiding prior consultation or review by FINRA. FINRA
believes there are instances in which a member firm’s hiring of an associated person with
a significant history of misconduct—and other associations with such persons—would
reflect a material change in business operations.
 Proposed Rule 1017(a)(7) to Require Materiality Consultations
The proposed amendments to the MAP Rules would seek to address this concern.
Proposed Rule 1017(a)(7) would require that a member firm, notwithstanding Rule
1017(a)(3), 45 (a)(4), 46 (a)(5) 47 and (a)(6) 48 and IM-1011-1, 49 file a CMA when a natural

45

Rule 1017(a)(3) requires a member to file a CMA for approval of direct or
indirect acquisitions or transfers of 25 percent or more in the aggregate of the
member’s assets or any asset, business or line of operation that generates revenues
composing 25 percent or more in the aggregate of the member’s earnings
measured on a rolling 36-month basis, unless both the seller and acquirer are
members of the New York Stock Exchange, Inc. The reference to Rule
1017(a)(3) in proposed Rule 1017(a)(7) reflects a change from the proposal in
Regulatory Notice 18-16.

46

Rule 1017(a)(4) requires a member to file a CMA for approval of a change in the
equity ownership or partnership capital of the member that results in one person
or entity directly or indirectly owning or controlling 25 percent or more of the
equity or partnership capital.

47

Rule 1017(a)(5) requires a member to file a CMA for approval of a “material
change in business operations.”

48

See MAP Rules Amendment Release.

49

The reference to IM-1011-1 in proposed Rule 1017(a)(7) reflects a change from
the proposal in Regulatory Notice 18-16.
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person seeking to become an owner, control person, principal or registered person of a
member has, in the prior five years, one or more “final criminal matters” or two or more
“specified risk events”—as further explained below—unless the member has submitted a
written request to the Department seeking a materiality consultation for the contemplated
activity. Rule 1017(a)(7) would further provide, however, that Rule 1017(a)(7) would
not apply when the member is required to file an SD Application or written request for
relief pursuant to Rule 9522 for approval of the same contemplated association. 50
Proposed Rule 1017(a)(7) also would contain requirements for the request seeking a
materiality consultation and the Department’s review and determination, including a
description of the possible outcomes of FINRA’s determination on a materiality
consultation.
Proposed Rule 1017(a)(7) also would establish that the safe harbor for business
expansions in IM-1011-1 would not be available to the member firm when a materiality
consultation is required under proposed Rule 1017(a)(7). In a corresponding change,
proposed IM-1011-3 (Business Expansions and Persons with Specified Risk Events)
would provide that the safe harbor for business expansions in IM-1011-1 would not be
available to any member that is seeking to add a natural person who has, in the prior five
years, one or more “final criminal matters” or two or more “specified risk events” and
seeks to become an owner, control person, principal or registered person of the member.

50

In that event, the member firm would be required to obtain FINRA’s approval to
associate or continue associating with the disqualified person pursuant to the
FINRA Rule 9520 Series, but it would not also be required to request a
materiality consultation or file a CMA pursuant to proposed Rule 1017(a)(7). The
Member Regulation staff that considers the SD Application may consult with the
MAP Group, as appropriate.
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Proposed IM-1011-3 would further provide, in those circumstances, that if the member is
not otherwise required to file a CMA, the member must comply with the requirements of
proposed Rule 1017(a)(7). 51 Proposed Rule 1017(a)(7) and proposed IM-1011-3 would
not apply when a person is already a principal at a member firm and seeks to add an
additional principal registration at that same firm. In that instance, the proposed rule
amendments would not require a materiality consultation.
Currently, FINRA has a voluntary materiality consultation process. 52 As
explained above, a member is required to file a CMA when it plans to undergo an event
specified under Rule 1017 (e.g., acquisition or transfer of the member’s assets, a business
expansion). Before taking this step, a member has the option of seeking guidance, or a
materiality consultation, from FINRA on whether or not such proposed event would
require a CMA. 53 The materiality consultation process is voluntary, and FINRA has

51

FINRA has modified the language in proposed Rule 1017(a)(7) and IM-1011-3
from the versions that were proposed in Regulatory Notice 18-16. FINRA has
done so for clarity and to align the structure of these proposed rules to the changes
to the MAP Rules approved in the MAP Rules Amendment Release.

52

See The Materiality Consultation Process for Continuing Membership
Applications, https://www.finra.org/rules-guidance/guidance/materialityconsultation-process; see also Regulatory Notice 18-23 (July 2018).

53

See IM-1011-1 (stating, “[f]or any expansion beyond these [safe harbor] limits, a
member should contact its district office prior to implementing the change to
determine whether the proposed expansion requires an application under Rule
1017”); see also Notice to Members 00-73 (October 2000) (stating that “[a]
member may, but is not required to, contact the District Office to obtain guidance
on” whether a change and expansion that falls outside of the safe harbor
provisions is material).
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published guidelines about this process on FINRA.org. 54 A request for a materiality
consultation, for which there is no fee, is a written request from a member for FINRA’s
determination on whether a contemplated change in business operations or activities is
material and would therefore require a CMA. The characterization of a proposed change
as material depends on an assessment of all the relevant facts and circumstances.
Through this consultation, FINRA may communicate with the member to obtain further
documents and information regarding the contemplated change and its anticipated impact
on the member. Where FINRA determines that a contemplated change is material,
FINRA will instruct the member to file a CMA if it intends to proceed with such change.
Ultimately, the member is responsible for compliance with Rule 1017. If FINRA
determines during the materiality consultation that the contemplated business change is
material, then the member potentially could be subject to disciplinary action for failure to
file a CMA under Rule 1017. 55
The proposed rule change would establish an additional category of mandatory
materiality consultations. 56 The materiality consultations required by proposed Rule

54

See The Materiality Consultation Process for Continuing Membership
Applications, https://www.finra.org/rules-guidance/guidance/materialityconsultation-process.

55

See Notice to Members 00-73 (October 2000).

56

FINRA Rule 1017(a)(6) will mandate materiality consultations if a member is
contemplating: (i) to add one or more “associated persons involved in sales” and
one or more of those associated persons has a “covered pending arbitration
claim,” an unpaid arbitration award or an unpaid settlement related to an
arbitration; or (ii) any direct or indirect acquisition or transfer of a member’s
assets or any asset, business or line of operation where the transferring member or
an associated person of the transferring member has a covered pending arbitration
claim, an unpaid arbitration award or an unpaid settlement related to an
arbitration, and the member is not otherwise required to file a CMA. See MAP
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1017(a)(7) would focus on, and the submitting member firm would need to provide
information relating to, the conduct underlying the individual’s “final criminal matters”
and “specified risk events,” as well as other matters relating to the subject person, such as
disciplinary actions taken by FINRA or other industry authorities, adverse examination
findings, customer complaints, pending or unadjudicated matters, terminations for cause
or other incidents that could indicate a threat to public investors. The Department’s
assessment in the materiality consultation would consider, among other things, whether
the events are customer-related; whether the events represent discrete actions or are based
on the same underlying conduct; the anticipated activities of the person; the disciplinary
history, experience and background of the proposed supervisor, if applicable; the
disciplinary history, supervisory practices, standards, systems and internal controls of the
member firm and whether they are reasonably designed to achieve compliance with
applicable securities laws and regulations and FINRA rules; whether the member firm
employs or intends to employ in any capacity multiple persons with one or more “final
criminal matters” or two or more “specified risk events” in the prior five years; and any
other investor protection concern raised by seeking to make the person an owner, control
person, principal or registered person of the member firm.
 Proposed Definitions of “Final Criminal Matter” and “Specified Risk Event”

Rules Amendment Release. In a separate proposal, FINRA is proposing to
mandate materiality consultations under other circumstances. See Regulatory
Notice 18-23 (July 2018) (seeking comment on a proposal to the MAP rules that
would, among other things, codify the materiality consultation process and
mandate a consultation under specified circumstances such as where an applicant
seeks to engage in, for the first time, retail foreign currency exchange activities,
variable life settlement sales to retail customers, options activities or municipal
securities activities).
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The terms “final criminal matter” and “specified risk event” would be defined in
proposed amendments to Rule 1011 (Definitions). Proposed Rule 1011(h) would define
the term “final criminal matter” to mean a final criminal matter that resulted in a
conviction of, or guilty plea or nolo contendere (no contest) by, a person that is disclosed,
or was required to be disclosed, on the applicable Uniform Registration Forms. 57
Proposed Rule 1011(p) would define “specified risk event” to mean any one of the
following events that are disclosed, or are or were required to be disclosed, on the
applicable Uniform Registration Forms: (1) a final investment-related, 58 consumerinitiated customer arbitration award or civil judgment against the person for a dollar
amount at or above $15,000 in which the person was a named party; (2) a final
investment-related, consumer-initiated customer arbitration settlement or civil litigation
settlement for a dollar amount at or above $15,000 in which the person was a named
party; (3) a final investment-related civil action where (A) the total monetary sanctions
(including civil and administrative penalties or fines, disgorgement, monetary penalties
other than fines, or restitution) were ordered for a dollar amount at or above $15,000, or
(B) the sanction against the person was a bar, expulsion, revocation, or suspension; and

57

Proposed Rule 1011(r) would define “Uniform Registration Forms” to mean the
Uniform Application for Broker-Dealer Registration (Form BD), the Uniform
Application for Securities Industry Registration or Transfer (Form U4), the
Uniform Termination Notice for Securities Industry Registration (Form U5) and
the Uniform Disciplinary Action Reporting Form (Form U6), as such may be
amended or any successor(s) thereto.

58

The Form U4 Explanation of Terms defines the term “investment-related” as
pertaining to securities, commodities, banking, insurance, or real estate
(including, but not limited to, acting as or being associated with a broker-dealer,
issuer, investment company, investment adviser, futures sponsor, bank, or savings
association).
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(4) a final regulatory action where (A) the total monetary sanctions (including civil and
administrative penalties or fines, disgorgement, monetary penalties other than fines, or
restitution) were ordered for a dollar amount at or above $15,000, or (B) the sanction
against the person was a bar (permanently or temporarily), expulsion, rescission,
revocation or suspension from associating with a member.
The proposed definitions and criteria would provide transparency regarding how
the proposed rules would be applied, as they are based on disclosure events required to be
reported on the Uniform Registration Forms. Firms, in general, would be able to identify
the specific set of disclosure events that would count towards the proposed criteria and,
using available data, determine independently whether a proposed association with an
individual would require a materiality consultation. 59
In addition, as explained more below in the Economic Impact Assessment,
FINRA developed the proposed criteria and definitions with significant attention to the
economic trade-off between including individuals who are less likely to subsequently
pose risk of harm to customers, and not including individuals who are more likely to
subsequently pose risk of harm to customers.
FINRA believes the proposed amendments to the Rule 1000 Series would further
promote investor protection by applying stronger standards for continuing membership
with FINRA and for changes to a current member firm’s ownership, control or business
operations.

59

The exceptions are that the Uniform Registration Forms do not provide
information about customer awards or judgments against, or customer settlements
with, control affiliates who have not filed a Form U4. For those events, firms
would have to gather that information directly from the person.
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As noted in Item 2 of this filing, if the Commission approves the proposed rule
change, FINRA will announce the effective date of the proposed rule change in a
Regulatory Notice to be published no later than 90 days following Commission approval.
The effective date will be no later than 180 days following publication of the Regulatory
Notice announcing Commission approval. 60
(b)

Statutory Basis

FINRA believes that the proposed rule change is consistent with the provisions of
Section 15A(b)(6) of the Act, 61 which requires, among other things, that FINRA rules
must be designed to prevent fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, and, in general, to protect investors and the public
interest. The proposed rule change is designed to protect investors and the public interest
by strengthening the tools available to FINRA to address the risks posed by brokers with
a significant history of misconduct and the firms that employ them. Allowing Hearing
Officers to impose tailored conditions and restrictions on respondents after the finding of
a violation, and requiring firms to place disciplined respondent brokers with whom they
associate under mandatory heightened supervision during the pendency of an appeal or a
review proceeding, would create strong measures of deterrence while an appeal or review

60

FINRA notes that the proposed rule change would impact all members, including
members that are funding portals or have elected to be treated as capital
acquisition brokers (“CABs”), given that the funding portal rule set incorporates
the Rule 9200 Series and Rule 9300 Series and Rule 9556 by reference, and the
CAB rule set incorporates Rules 1011, 1017 and 8312 and the Rule 9200 Series,
Rule 9300 Series and Rule 9500 Series by reference. In addition, FINRA is
proposing corresponding amendments to CAB Rule 111, to reflect that a CAB
would be subject to IM-1011-3, and amendments to Funding Portal Rule 900(b)
to require heightened supervision during the time an eligibility request is pending.

61

15 U.S.C. 78o-3(b)(6).
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proceeding is pending and while the sanctions imposed have not yet taken effect.
Likewise, requiring firms to place disqualified persons on interim plan of heightened
supervision while an SD Application is pending would require that a fundamental
investor protection measure—almost always required at firms that FINRA, as part of the
eligibility proceedings process, permits to associate with disqualified persons—be
established at an earlier point in time and thereby limit the potential for harm to the
public. Broadening the disclosure through BrokerCheck of the status of a member firm
as a taping firm, beyond only telephonic BrokerCheck inquiries, will inform more
investors of the heightened procedures required of the taping firm, and thereby incent
investors to research carefully the background of a broker associated with the taping firm.
Finally, requiring member firms to seek materiality consultations when a person seeking
to become an owner, control person, principal or registered person has a significant
history of misconduct will give FINRA an opportunity to assess whether the proposed
association is material and warrants closer regulatory scrutiny and, further, may create
incentives for changes in behavior by both brokers and the firms that employ them. In
situations where the proposed association of a person with a significant history of
misconduct would require a CMA, FINRA would then be able to assess, if the firm still
seeks to proceed, whether the member firm would continue to meet all the Rule 1014
membership standards if the proposed association were approved and prevent the
proposed association if it would not continue to meet those standards. 62
As such, the proposed rule change will help address concerns regarding brokers
with a significant history of misconduct in situations where risks for potential further
62

See Rule 1014(a) (Standards for Admission).
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harm to investors may exist, particularly when such individuals concentrate at a firm or
are able to move readily from firm to firm. The proposed additional obligations on such
brokers and the increased scrutiny by the firms that employ them, should create
incentives for brokers and firms to change activities and behaviors to mitigate FINRA’s
concerns.
4.

Self-Regulatory Organization’s Statement on Burden on Competition
FINRA does not believe that the proposed rule change will result in any burden

on competition that is not necessary or appropriate in furtherance of the purposes of the
Act.
Economic Impact Assessment
FINRA has undertaken an economic impact assessment, as set forth below, to
analyze the regulatory need for the proposed rulemaking, its potential economic impacts,
including anticipated benefits and costs, and the alternatives FINRA considered in
assessing how to best meet its regulatory objectives.
A. Regulatory Need
FINRA uses a number of measures to deter and discipline misconduct by brokers
and the firms that employ them. These measures span across several FINRA programs,
including statutory disqualification processes, review of membership applications,
disclosure of brokers’ regulatory backgrounds, supervision requirements, focused
examinations, risk monitoring and disciplinary actions.
Nonetheless, some brokers, while relatively small in number, may continue to
present heightened risk of harm to investors and act in ways that could harm their
customers—sometimes substantially. Any misconduct by these brokers may also
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undermine confidence in the securities markets as a whole. For example, recent studies
provide evidence on predictability of future regulatory-related events for brokers with a
history of past regulatory-related events such as repeated disciplinary actions, arbitrations
and customer complaints. 63
Brokers with a history of misconduct can pose a particular challenge to FINRA’s
existing programs, such as FINRA examination and enforcement programs. For
example, while the FINRA examination program can identify compliance failures and
prescribe remedies to be taken, examiners are not empowered to require individuals to
make changes to or limit their activities in a particular manner. While these constraints
on the examination process protect against potentially arbitrary or overly onerous
examination findings, an individual with a history of misconduct can take advantage of
these limitations to continue ongoing activities that harm or pose risk of harm to investors
until they result in an enforcement action. Likewise, enforcement actions can take
significant time to develop, prosecute and conclude, during which time the individual is
able to continue misconduct.
Furthermore, although FINRA has adopted rules that impose supervisory
obligations on firms to ensure they are appropriately supervising their brokers’ activities,
some firms do not effectively carry out these supervisory obligations to ensure
compliance. This is consistent with some recent academic studies, which find that some
firms persistently employ brokers who engage in misconduct, and that misconduct can be

63

See supra note 4.

Page 45 of 406
concentrated at these firms, suggesting that some firms may not be acting appropriately
as a first line of defense to prevent customer harm. 64
Therefore, without additional protections, the risk of potential customer harm may
continue to exist at firms that employ brokers that have a significant number of
regulatory-related events and that fail to effectively carry out their supervisory
obligations. The proposals are designed to further promote investor protection by
mitigating these concerns while preserving principles of fairness.
B. Economic Baseline
The following provides the economic baseline for each of the current proposals.
These baselines serve as the primary points of comparison for assessing economic
impacts, including incremental benefits and costs of the proposed rule amendments. For
this proposal, FINRA reviewed and analyzed relevant data over the 2013-2018 period
(review period).
1. Proposed Amendments to the FINRA Rule 9200 Series and FINRA Rule
9300 Series
The economic baseline used to evaluate the economic impacts of the proposed
rule changes to the Rule 9200 Series and Rule 9300 Series is the current regulatory
framework under these rules. 65 FINRA analyzed disciplinary matters that were appealed
to the NAC over the review period that reached a final decision by the NAC. 66 During

64

For example, see Mark Egan, Gregor Matvos, & Amit Seru, The Market for
Financial Adviser Misconduct, J. Pol. Econ. 127, no. 1 (Feb. 2019): 233-295.

65

The proposal also includes corresponding amendments to Rule 9556.

66

This analysis included all NAC appeals (including calls for NAC review) filed
during the review period that reached a final decision by May 1, 2019. The
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the review period, there were approximately 20 such appeals filed each year, of which
approximately 80 percent were filed by brokers, five percent were filed by firms, and the
remaining 15 percent were filed jointly by brokers and firms. 67 FINRA determined that,
on average, these disciplinary decisions were on appeal to the NAC for approximately 15
months. 68
2. Proposed Amendments to the FINRA Rule 9520 Series
The economic baseline used to evaluate the economic impacts of the proposed
rule changes to the Rule 9520 Series is the current regulatory framework under these
rules. FINRA analyzed SD Applications filed during the review period and determined
that there were 80 SD Applications filed by 71 firms for 79 individuals, or approximately
13 applications that were filed by 12 firms each year. 69 Approximately 65 percent of
these applications were filed by small firms, 12 percent were filed by mid-size firms, and
23 percent were filed by large firms. 70 FINRA also examined the resolution of these

analysis includes all NAC decisions, including affirmations, modifications or
reversals of the findings in the disciplinary matters. The analysis excludes
appeals that were withdrawn prior to the resolution of the appeal process.
67

FINRA further estimates that approximately 94 percent of the appeals filed by
brokers involved one broker, and the remaining six percent involved two brokers.
All the appeals filed by firms were associated with one firm.

68

The median processing time was approximately 14 months, while the 25th and the
75th percentiles were approximately 11 months and 19 months, respectively.

69

One of these 79 individuals was associated with multiple SD Applications over
the review period. Of the 71 firms that filed SD Applications, approximately 90
percent filed one application during the review period, and the remaining 10
percent filed two or more applications.

70

FINRA defines a small firm as a member with at least one and no more than 150
registered persons, a mid-size firm as a member with at least 151 and no more

Page 47 of 406
applications and determined that approximately 12.5 percent of the SD Applications were
approved, 11 percent were denied, 14 percent were pending during the review period, and
the remaining applications (62.5 percent) did not require a resolution because the
statutorily disqualified individual’s registration with the filing firm was terminated or the
SD Application was subsequently withdrawn. 71 FINRA determined that, on average, the
processing time for an SD Application that reached a final resolution (i.e., an approval or
a denial) was approximately 15 months. 72
3. Proposed Amendments to FINRA Rule 8312
The economic baseline used to evaluate the economic impacts of the proposed
rule changes to Rule 8312 (FINRA BrokerCheck Disclosure) is the current regulatory
framework under Rules 8312 and 3170. During the review period, FINRA determined
that 17 firms hired or retained enough registered persons from previously disciplined
firms to be designated as a “taping firm” under Rule 3170 and were notified about their
status during this period. All of these firms were small firms with an average size of
approximately 40 registered persons. Of these 17 firms, 12 firms did not become subject
to the rule’s recording requirements because they either took advantage of the one-time
staff-reduction opportunity in Rule 3170(c) or terminated their FINRA membership, and

than 499 registered persons, and a large firm as a member with 500 or more
registered persons. See FINRA By-Laws, Article I.
71

In approximately 21 percent of the SD Applications, the application was
withdrawn because the decision leading to the disqualifying event was
overturned, thus the individual was no longer subject to a statutory
disqualification, or because the sanctions were no longer in effect.

72

The median processing time was approximately 14 months, and the 25th and the
75th percentiles were approximately 10 months and 19 months, respectively.
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one firm was granted an exemption pursuant to Rule 3170(d). As a result, only four of
the firms designated as “taping firms” became subject to the recording requirements of
Rule 3170.
4. Proposed Amendments to the FINRA Rule 1000 Series
The economic baseline used to evaluate the economic impacts of the proposed
rule changes to the MAP Rules is the current regulatory framework under these rules.
The proposed rule change would directly impact individuals with one or more final
criminal matters or two or more specified risk events within the prior five years, who
seek to become owners, control persons, principals or registered persons of a member
firm. The criteria used for identifying individuals under this proposal and the number of
individuals meeting the proposed criteria are discussed below.
C. Economic Impacts
The following provides the economic impacts, including the anticipated benefits
and costs for each of the current proposals.
1. Proposed Amendments to the FINRA Rule 9200 Series and FINRA Rule
9300 Series
The proposed rule amendments would directly impact firms and brokers whose
disciplinary matters are on appeal to, or review by, the NAC. These impacts would vary
across appeals and depend on, among other factors, the nature and severity of the
conditions or restrictions imposed on the activities of respondents. As discussed above,
the scope of these conditions or restrictions would depend on what the Hearing Officer
determines to be reasonably necessary for the purpose of preventing customer harm.
Further, the conditions and restrictions would be tailored to the specific risks posed by
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the brokers or firms during the appeal period. Accordingly, the conditions and
restrictions are not intended to rise to the level of the underlying sanctions and would
likely not be economically equivalent to imposing the sanctions during the appeal. In
addition, respondents will be able to seek expedited reviews of orders imposing
conditions or restrictions.
Anticipated Benefits
The primary benefit of this proposal accrues from limiting the potential risk of
continued harm to customers by respondents during the appeal period by imposing
conditions or restrictions on their activities, and requiring them to be subject to
heightened supervision plans, while their disciplinary matter is on appeal. In order to
evaluate these benefits and assess the potential risk posed by brokers during the appeal
period, FINRA examined cases that were appealed to the NAC during 2013-2016 and
determined whether the brokers associated with an appeal to the NAC had a new
disclosure event—for this analysis, a final criminal matter or a specified risk event, as
defined above—at any time from the filing of the appeal through the year-end after the
year in which the appeal reached a decision. 73 Based on this analysis, FINRA estimates
that 21 of the 75 brokers who appealed to the NAC during the 2013-2016 period were
associated with a total of 28 disclosure events that occurred during the interstitial period

73

In making these calculations, FINRA based its analysis on the occurrence of
disclosure events as used in proposed IM-1011-3 and Rule 1017(a)(7). The
analysis includes events that occurred and reached a resolution between the NAC
appeal year and a year after the NAC decision year to allow sufficient time for
events that occurred during the pendency of NAC to reach a resolution.
Accordingly, the sample period for this analysis is based on appeals filed during
the 2013-2016 period, instead of the full review period (2013-2018).
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after the filing of their appeal to the NAC. 74 FINRA anticipates that the proposed
heightened supervision requirement and the conditions or restrictions placed on the
activities of these brokers would lead to greater oversight of their activities by their firm
during the appeal period, thereby reducing the potential risk of future customer harm
during this period. 75
Anticipated Costs
The costs of this proposal would primarily fall upon brokers or firms whose
activities during the appeal period would be subject to the specific conditions or
restrictions imposed by the Hearing Officer. 76 In addition, firms would incur costs
associated with implementing heightened supervision for brokers while their disciplinary
matters are under appeal. These costs would likely vary significantly across firms and
could increase if the broker acts in a principal capacity. For example, firms employing
disciplined respondents who serve as principals, executive managers or owners, or who
operate in other senior capacities, would likely assume higher costs in developing and

74

These estimates are based on appeals filed by brokers, or jointly filed by brokers
and firms, and excludes appeals that were filed only by firms. These estimates
likely underrepresent the overall risk of customer harm posed by these brokers,
because they are based on a specific set of events and outcomes used for
classifying brokers for the proposed amendments to the MAP Rules. In addition,
these brokers had other disclosure events after their appeal was filed, and some of
these other events may also be associated with risk of customer harm.

75

FINRA also anticipates that the proposed changes to Rule 9556, which will
establish an expedited proceeding for failures to comply with conditions or
restrictions, will help ensure that the firms will comply with the conditions and
restrictions imposed.

76

Brokers and firms that choose to defend against motions for conditions and
restrictions and that pursue expedited reviews of orders imposing conditions or
restrictions would incur additional costs associated with these reviews.
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implementing tailored supervisory plans. Such plans may entail re-assignments of
responsibilities, restructuring within senior management and leadership, and more
complex oversight and governance approaches. These potential costs, in turn, may result
in some brokers voluntarily leaving the industry rather than waiting for the resolution of
the appeal process. 77
The costs associated with this proposal would apply to brokers and their
employing member firms while the brokers are employed during the pendency of the
NAC appeals (the average processing time of which is 15 months) and any subsequent
appeals. 78 Many broker-appellants, however, are not employed with any member firms
when their NAC appeal is filed or leave shortly after the appeal is filed. FINRA
examined the employment history, including employment start and end dates, of the 131
brokers 79 associated with NAC appeals during the review period, and estimates that 54 of
them (or 41 percent) were not employed by any member firm during the appeal process,
33 of them (or 25 percent) were employed by a member firm only for part of the appeal
process, and 44 of them (or 34 percent) were employed by a member firm throughout the
appeal process.

77

The proposal may also impose costs on issuers in limited instances where a firm is
enjoined from participating in a private placement and the issuer is especially
reliant on that firm. The private issuer may incur search costs to find a
replacement firm or individual and incur other direct and indirect costs associated
with the offering.

78

FINRA has no estimate for the time associated with subsequent appeals.

79

These 131 brokers correspond to those associated with a NAC appeal during the
review period (2013-2018). The 75 brokers discussed in the Anticipated Benefits
section above are a subgroup of brokers associated with a NAC appeal during the
2013-2016 period. See supra note 73.
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FINRA notes that consistent with existing FINRA guidance, some firms may have
already established heightened supervision of individuals while their disciplinary matters
are on appeal. 80 The existing heightened supervision plans may address all, some or none
of the conditions or restrictions imposed by the Hearing Panel Officer. Accordingly, for
these firms the anticipated costs of this proposal may be lower.
Other Economic Impacts
In developing the proposal, FINRA considered the possibility that, in some cases,
this proposal may limit activities of brokers and firms, while their disciplinary matter is
under appeal, in instances where the restricted activities do not pose a risk to customers.
In such cases, these brokers and firms may lose economic opportunities, and their
customers may lose the benefits associated with the provision of these services. FINRA
believes that the proposed rule changes mitigate such risks by requiring the conditions or
restrictions imposed to be reasonably necessary for the purpose of preventing customer
harm and by providing a respondent with the right to seek expedited review of a motion
to modify or remove any or all of the conditions and restrictions. Further, as discussed
above, approximately 66 percent of the broker-appellants during the review period either
were not employed by a member firm during the appeal process or were employed by a
member firm only for part of the appeal process. Accordingly, these brokers would not
be impacted by this proposal or would be subject to the proposed limitations only for a
limited period of time.

80

See Regulatory Notice 18-15 (April 2018).
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2. Proposed Amendments to the FINRA Rule 9520 Series
The proposed rule amendments would impact statutorily disqualified individuals
and their employing firms while the SD Application is being processed. These
individuals would be subject to heightened supervision during the pendency of their SD
Applications.
Anticipated Benefits
The primary benefit of this proposed rule change would arise from greater
oversight by employing firms of the activities of statutorily disqualified individuals
during the pendency of their SD Applications, thereby reducing the potential risk of
customer harm during this period. In order to assess the potential risk posed by these
individuals during the pendency of their SD Applications, FINRA examined whether
individuals associated with an SD Application filed during the 2013-2016 period had a
disclosure event 81 at any time from the filing of the SD Application through two years
after filing. 82 Based on this analysis, FINRA estimates that 26 (or 51 percent) of the 51
individuals associated with SD Applications during the 2013-2016 period had a total of

81

For purposes of this analysis, “disclosure event” included final criminal matters
and specified risk events, as defined in proposed Rule 1011(h) and (p).

82

This analysis includes events that occurred and reached a resolution from the SD
Application filing year until the end of two years later to allow sufficient time for
events that occurred during the eligibility proceeding to reach a resolution.
Accordingly, the sample period for this analysis is based on SD Applications filed
during the 2013-2016 period, instead of the full review period (2013-2018).
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41 disclosure events during the interstitial period after the filing of their SD
Application. 83
Anticipated Costs
The costs associated with this proposal would fall primarily on firms that incur
direct and indirect costs associated with establishing and implementing the tailored
heightened supervision plan while an SD Application is under review. As discussed
above, the costs would likely vary significantly across firms and could increase if the
statutorily disqualified individuals also serve as principals, executive managers, or
owners or operate in other senior capacities. Moreover, the heightened supervision
requirement may deter some firms from retaining these individuals and, as a result, these
individuals may find it more difficult to remain in the industry.
3. Proposed Amendments to the BrokerCheck Rule
The proposed amendments would impact taping firms and their registered
persons. Taping firms have a proportionately significant number of registered persons
who were associated with firms that were expelled by a self-regulatory organization or
had their registration revoked by the SEC for sales practice violations, and as a result,
may pose greater risk to their customers.
Anticipated Benefits
The primary benefit of this proposed rule change would arise from the investor
protection benefits associated with disclosing a firm’s status as a “taping firm” through
BrokerCheck to the investors. This would allow investors to make more informed
83

This likely underrepresents the overall risk of customer harm, because the
disclosure events in this analysis included only final criminal matters and
specified risk events.
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choices about the brokers and firms with which they conduct business. The anticipated
benefits would increase with the likelihood that a potential or actual customer to a taping
firm seeks information through BrokerCheck.
Anticipated Costs
The proposal would not impose any direct costs on brokers or firms. Nonetheless
it may impact their businesses, as investors may rely on information about a firm’s status
as a taping firm in determining whom to engage for financial services and brokerage
activities. Disclosing the status of a firm as a “taping firm” through BrokerCheck may
also further deter firms from hiring or retaining brokers who were employed previously
by disciplined firms in order to avoid the “taping firm” thresholds and resulting
disclosure on BrokerCheck. 84
4. Proposed Amendments to MAP Rules
The proposed rule change would directly impact individuals with one or more
final criminal matters or two or more specified risk events within the prior five years,
who seek to become owners, control persons, principals or registered persons of a
member firm. To estimate the number of brokers who would meet the proposed criteria,
FINRA analyzed the categories of events and conditions associated with the proposed
criteria for all brokers during the review period. For each year, FINRA determined the
approximate number of brokers who met the proposed criteria and became owners,
control persons, principals or registered persons of a member firm. As discussed in more

84

As discussed above, only four firms during the review period became subject to
the taping requirements of Rule 3170. As a result, FINRA does not anticipate that
this proposal would be associated with significant economic impacts, including
the anticipated benefits or costs.
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detail below, this analysis showed that there were 110-215 such individuals, per year,
who would have met the proposed criteria had it been in place during the review period.
The proposal is intended to apply to brokers who may pose greater risks to their
customers than other brokers. A framework for evaluating the effectiveness of the
criteria is to observe the rate at which brokers identified collectively by the criteria are
substantially more likely to have regulatory-related events, including specified risk events
and final criminal matters, than their peers. Based on FINRA’s analysis of all individuals
who sought to become owners, control persons, principals or registered persons of a
member firm during the review period, individuals who would have met the proposed
criteria had on average 1.4-1.6 final criminal matters and specified risk events (per
broker), while other brokers had on average 0.002-0.004 such events (per broker). 85
These estimates suggest that individuals who would have been affected by this proposal
(had it been in place during the review period) had on average over 450-900 times more
final criminal matters and specified risk events than other brokers during the same review
period.
Anticipated Benefits
The primary benefit of the proposed amendments would be to reduce the potential
risk of future customer harm by individuals who meet the proposed criteria and seek to
become an owner, control person, principal, or registered person of a member firm.
FINRA believes the proposed rule change would further promote investor protection by
85

As discussed above, the proposed criteria includes individuals with one or more
“final criminal matters” or two or more “specified risk events” in the prior five
years. The individuals who would have met the proposed criteria as a result of
two or more “specified risk events” in the prior five years had on average 2.3-2.9
such events during the review period.
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applying stronger standards for continuing membership with FINRA and for changes to a
current member firm’s ownership, control or business operations. These benefits would
primarily arise from changes in broker and firm behavior and increased scrutiny by
FINRA of brokers who meet the proposed criteria during the review of a materiality
consultation and, where appropriate, a CMA.
To scope these potential benefits and assess the potential risk posed by brokers
who would meet the proposed criteria, FINRA evaluated the extent to which brokers who
would have met the criteria during 2013-2016 (had the criteria existed) and sought the
proposed roles were associated with “new” final criminal matters or specified risk events
after having met the proposed criteria. These “new” events correspond to events that
were identified or occurred after the broker’s meeting the proposed criteria, and do not
include events that were pending at the time of meeting the criteria and subsequently
resolved in the years afterwards. As shown in Exhibit 3e, FINRA estimates that, in 2013,
215 brokers would have met the proposed criteria and sought the proposed roles. These
brokers were associated with 35 “new” final criminal matters or specified risk events that
occurred after their meeting the proposed criteria, between 2014 and 2018. Exhibit 3e
similarly shows the number of events associated with brokers who would have met the
proposed criteria and sought the proposed roles in 2014, 2015 and 2016. Across 20132016, there were 635 unique brokers who would have met the proposed criteria and
sought the proposed roles, and these brokers were associated with a total of 93 events that
occurred in the years after they met the proposed criteria.
Exhibit 3e also shows, for the 2013-2016 period, a factor representing a multiple
for the average number of events for brokers who would have met the proposed criteria
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and sought the proposed roles relative to other brokers who sought the proposed roles.
For example, the factor of 16x for 2013 indicates that brokers meeting the proposed
criteria and seeking the proposed roles in 2013 had on average 16 times more new events
(per broker) in the subsequent years (2014-2018) than other brokers who sought those
roles in 2013. 86 Overall, this analysis demonstrates that brokers who would have met the
proposed criteria and sought the proposed roles during the 2013-2016 period had on
average approximately 16-49 times more new criminal matters and specified risk events
after meeting the criteria than other brokers who sought the proposed roles.
Anticipated Costs
The cost of this proposal would fall on the firms that seek to add owners, control
persons, principals or registered persons who meet the proposed criteria. These firms
would be directly impacted by the proposals through the requirements to seek a
materiality consultation with FINRA and, potentially, to file a CMA. While there is no
FINRA fee for seeking a materiality consultation, firms may incur internal costs or costs
associated with engaging external experts in conjunction with the filing of a CMA. In
addition, the proposal could result in delays to a firm’s ability to add owners, control
persons, principals or registered persons who meet the proposed criteria, during the time
the mandatory materiality consultation and any required CMA is being processed.
FINRA examined the time to process materiality consultations and determined that, on
average, these consultations are completed within eight to ten days, although this time
period could be longer depending on the complexity of the contemplated expansion or
86

Brokers meeting the proposed criteria and seeking the proposed roles in 2013 had
on average 0.16 new events (per broker) in the subsequent years (2014-2018)
compared to 0.01 events (per broker) for other brokers seeking the proposed roles.
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transaction and the aggregate number of consultations under review. These anticipated
costs may deter some firms from hiring individuals meeting the proposed criteria, who as
a result may find it difficult to remain in the industry or bear other labor market related
costs.
Other Economic Impacts
To provide transparency and clarity regarding the application of this proposal, the
proposed criteria is based on disclosure events required to be reported on the Uniform
Registration Forms. Information about disclosure events reported on the Uniform
Registration Forms is generally available to firms and FINRA. Accordingly, firms would
be able to identify the specific set of disclosure events that would count towards the
proposed criteria and replicate the proposed thresholds using available data, with a few
exceptions. 87 In determining the proposed numeric threshold, FINRA considered three
key factors: (1) the different types of reported disclosure events; (2) the counting criteria
(i.e., the number of reported events required to trigger the obligations); and (3) the time
period over which the events are counted. In evaluating the proposed numeric threshold
versus alternative criteria, significant attention was given to the impact of possible
misidentification of individuals; specifically, the economic trade-off between including
individuals who are less likely to subsequently pose risk of harm to customers, and not
including individuals who are more likely to subsequently pose risk of harm to
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Firms have access to disclosure events reported on Form U4, U5, and U6 filings
for individuals who were previously registered with the same firms or with other
firms. Firms do not have access, however, to information regarding individuals
that is disclosed on another firm’s Form BD. Firms may not have access to
information about disclosure events for individuals, including control affiliates,
who were not previously registered.
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customers. There are costs associated with both types of misidentifications. For
example, subjecting individuals who are less likely to pose a risk to customers to
mandatory materiality consultations, and potentially CMAs, would impose additional
costs on these individuals, their affiliated firms and customers. The proposed numeric
threshold aims to appropriately balance these costs in the context of economic impacts
associated with the proposed amendments to the MAP Rules.
The proposal may create incentives for changes in behavior to avoid meeting the
proposed threshold. Under the proposal standing alone, brokers and firms may be more
likely to try to settle customer complaints or arbitrations below $15,000 so that their
settlements do not count towards the proposed threshold. To the extent, if any, that
customers also would be willing to settle for less, this change may reduce the
compensation provided to customers. 88 Alternatively, it could increase the time, effort
and costs for customers associated with negotiating a settlement, even if the settled
amount would not change. Brokers and firms also may consider underreporting the
disclosure events to avoid being subject to the proposed rule. However, this potential
impact is mitigated by the facts that many of the events are reported by FINRA or other
regulators, incorrect or missing reports can trigger regulatory action by FINRA, and
FINRA rules require firms to take appropriate steps to verify the accuracy and
completeness of the information contained in the Uniform Registration Forms before they
are filed. FINRA also has the ability to check for unreported events, particularly those
88

The proposed $15,000 threshold for customer settlements corresponds to the
reporting threshold for the Uniform Registration Forms and for the settlement
information to be displayed through BrokerCheck. Accordingly, the change in
incentives to brokers and firms associated with the proposed rule should be
considered in the presence of the incentives already in place.

Page 61 of 406
that third parties report in separate public notices, such as the outcomes of some civil
proceedings.
FINRA recognizes that in some instances, firms may not be able to identify
certain individuals with disclosure events who may seek to become owners, control
persons, principals or registered persons of the firm. Similarly, firms may have less
incentive to conduct appropriate due diligence on those individuals for whom firms may
not have readily available disclosure history. 89 Firms still would be required, however, to
seek information on relevant disclosure events from individuals who seek to become
principals or registered persons, as part of the registration process, and take reasonable
steps (e.g., by conducting background checks) to verify the accuracy and completeness of
the information provided by the individuals. Nonetheless, FINRA recognizes that in
some cases, even after conducting reasonable due diligence, firms may not have the
required information to identify certain individuals who meet the proposed criteria, and
these individuals may continue to pose risk of future investor harm. FINRA believes that
these risks are mitigated by its own examination risk programs that monitor and examine
individuals for whom there are concerns of ongoing misconduct or imminent risk of harm
to investors. These programs identify high-risk individuals based on the analysis of data
available to the firms as well as additional regulatory data available to FINRA. 90

89

For example, as discussed above, firms do not have access to disclosure events for
non-registered control affiliates at other firms. FINRA uses disclosure events
reported on Form BD across all firms to identify disclosure records of nonregistered control affiliates.

90

See supra note 87.
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In developing this proposal, FINRA analyzed disclosure events reported on the
Uniform Registration Forms for all individuals during the review period. For each year,
FINRA evaluated the data and determined the approximate number of individuals who
would have met the proposed numeric threshold of one or more final criminal matters or
two or more specified risk events in the prior five years. Exhibit 3a shows the disclosure
categories that FINRA considered and the subcategories that were used for identifying
final criminal matters and specified risk events. The exhibit also shows the mapping of
these disclosure categories to the underlying questions in Form U4. 91 Exhibit 3b shows
the corresponding mapping of these disclosure categories to the questions in Form BD. 92
Exhibit 3c provides a breakdown of the disclosure categories for all individuals registered
with FINRA in 2018. 93 The exhibit illustrates the impacts of refining subcategories of
reported disclosure events and using different numeric thresholds on the number of
disclosure events and the number of registered persons associated with these events. 94

91

Forms U5 and U6 have questions similar to Form U4 that can also be mapped to
the disclosure categories in Exhibit 3a.

92

Form BD includes information on disclosure events for individual control
affiliates, including non-registered control affiliates that may not have Form U4,
U5 or U6 filings. Form BD is the primary source of information on disclosure
events for these unregistered control affiliates. Form BD includes information on
final criminal matters and certain specified risk events associated with regulatory
actions and civil judicial actions, but does not include information on customer
awards or settlements.

93

Exhibit 3c does not include information on individuals who were not registered
with FINRA in 2018. These non-registered individuals may include nonregistered associated persons, including non-registered control affiliates.

94

Exhibit 3c shows the number of criminal disclosures and “disclosures considered
in developing specified risk events” (regulatory action disclosures, civil judicial
disclosures, and customer complaint, arbitration and civil litigation disclosures)—
including final and pending disclosures—for brokers who were registered with
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This analysis has led FINRA to initially propose the numeric threshold set forth in the
current proposal.
The additional proposed obligations would only apply to individuals with one or
more final criminal matters or two or more specified risk events within the prior five
years who seek to become owners, control persons, principals or registered persons of a
firm. Accordingly, FINRA examined registration information in order to identify all
individuals who would have met the proposed criteria and sought the proposed roles
during the review period. Those identified serve as a reasonable estimate for the number
of individuals who would have been directly impacted by this proposal had it been in
place at the time. This analysis indicates that there were 110-215 such individuals per
year, as shown in Exhibit 3d. These individuals represent 0.09-0.16 percent of
individuals who became owners, control persons, principals, or registered persons with a
new member in any year during the review period. 95

FINRA in 2018, over such brokers’ entire reporting history; the number of
brokers associated with these disclosure events; and the impact of refining the
disclosure categories and the periods over which these events are counted. For
example, the exhibit shows that brokers who were registered with FINRA in 2018
had, over their entire reporting history, 19,655 criminal disclosures and 134,928
“disclosures considered in developing specified risk events.” It also shows that
41,915 individuals had, over their entire reporting history, one or more criminal
disclosures or two or more “disclosures considered in developing specified risk
events.” When narrowing the disclosure categories to include only the “final
criminal matters” and “specified risk events” as defined in this proposal
(including the five-year lookback period), the results narrow to 174 final criminal
matters and 2,616 specified risk events, and to 414 brokers who met the proposed
numeric threshold of one or more final criminal matters or two or more specified
risk events in the prior five years.
95

These percentages are calculated by dividing FINRA’s estimate of the number of
individuals who met the proposed criteria each year during the review period and
sought the proposed roles (110-215 individuals per year) by the number of
individuals who became owners, control persons, principals, or registered persons
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FINRA also analyzed firms that employed individuals who would be directly
impacted by this proposal. The analysis shows that in each year over the review period,
there were between 74-155 firms employing individuals who would have met the
proposed criteria. Approximately 41 percent of these firms were small, 12 percent were
mid-size, and the remaining 47 percent were large. 96 FINRA estimates that
approximately 31 percent of the individuals meeting the proposed criteria and who sought
the proposed roles were employed by small firms, ten percent by mid-size firms and 59
percent by large firms.
D. Alternatives Considered
FINRA recognizes that the design and implementation of the rule proposals may
impose direct and indirect costs on a variety of stakeholders, including member firms,
associated persons, regulators, investors and the public. Accordingly, in developing its
rule proposals, FINRA sought to identify alternative ways to enhance the efficiency and
effectiveness of the proposals while maintaining their regulatory objectives. The
following provides a discussion of the alternatives FINRA considered for the current
proposals.
1. Proposed Amendments to the FINRA Rule 9200 Series and FINRA Rule
9300 Series
As an alternative to the proposal to authorize Hearing Officers to impose
conditions or restrictions, FINRA considered whether to require sanctions imposed by the

with a new member each year during the review period (122,003-131,156
individuals per year).
96

See supra note 70.
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FINRA Hearing Panel or Hearing Officer in disciplinary decisions to be effective during
the pendency of the NAC appeals and subsequent appeals. FINRA believes that such an
approach could be too restrictive in disciplinary matters with significant sanctions and
where the risk of harm may be specific to particular activities. Accordingly, FINRA
believes that conditions and restrictions that are tailored specifically to the risk posed by
the individuals during the pendency of the appeals, and are reasonably necessary for the
purpose of preventing customer harm, would provide a better balance between protecting
investors and preventing undue costs on individuals and firms while their appeals are
pending.
2. Proposed Amendments to the FINRA Rule 9520 Series
This proposal would subject statutorily disqualified individuals employed with
member firms to heightened supervision during the pendency of their SD Applications.
Considering that the problem addressed by the proposed amendments to the FINRA Rule
9520 Series is very specific, FINRA did not consider any significant alternatives to this
targeted proposal.
3. Proposed Amendments to FINRA Rule 8312
Considering that this proposal would likely not be associated with material
economic impacts, FINRA did not consider any significant alternatives to this proposal. 97
4. Proposed Amendments to the FINRA Rule 1000 Series
FINRA considered several alternatives to the numeric and categorical thresholds
for identifying individuals who would be subject to the proposed amendments to the

97

As discussed above, there were only four firms that became subject to the taping
requirements of Rule 3170 during the review period.
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MAP Rules. In determining the proposed threshold, FINRA focused significant attention
on the economic trade-off between incorrect identification of individuals who may not
subsequently pose risk of harm to their customers, and not including individuals who may
subsequently pose risk of harm to customers. FINRA also considered three key factors:
(1) the different types of reported disclosure events, (2) the counting criteria (i.e., the
number of reported events), and (3) the time period over which the events are counted.
FINRA considered several alternatives for each of these three factors.
a.

Alternatives Associated with the Types of Disclosure Events

In determining the different types of disclosure events, FINRA considered all
categories of disclosure events reported on the Uniform Registration Forms, including the
financial disclosures and the termination disclosures. FINRA decided to exclude
financial disclosures, which include personal bankruptcies, civil bonds, or judgments and
liens. While these events may be of interest to investors in evaluating whether or not to
engage a broker, these types of events are not by themselves direct evidence of customer
harm. FINRA also considered whether termination disclosures should be included as
specified risk events. Termination disclosures include job separations after allegations
against the brokers. 98 Certain termination disclosures reflect conflicts of interest between
the firm and the broker and, as a result, may not necessarily be indicative of misconduct.
Further, the underlying allegations in the termination disclosures may be associated with
other disclosure events, such as those associated with customer settlements or awards,
regulatory actions or civil judicial actions, which are already included in the proposed

98

Termination disclosures involve situations where the individual voluntarily
resigned, was discharged, or was permitted to resign after allegations.
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criteria. Where so, the underlying conduct posing potential future customer harm would
be captured in the proposed criteria. As a result, FINRA did not include termination
disclosures as specified risk events. Accordingly, FINRA considered the remaining five
categories of disclosure events listed in Exhibit 3a.
Within each disclosure category included in the proposed criteria, FINRA
considered whether pending matters should be included or if the criteria should be
restricted to final matters that have reached a resolution not in favor of the broker.
Pending matters may be associated with an emerging pattern of customer harm and
capture timely information of potential ongoing or recent misconduct. However, pending
matters may also include disclosure events that remain unresolved or subsequently get
dismissed because they lack merit or suitable evidence. FINRA excluded pending
matters in the current proposal because the potential adverse impacts on the individuals
who may be identified because of pending matters would likely outweigh the benefit of
including pending matters. 99
Exhibit 3a shows the five categories of disclosure events that were considered and
the subcategories that were included in the proposed criteria. For criminal matters,
FINRA considered whether criminal charges that do not result in a conviction or a plea of
guilty or nolo contendere (no contest) should be included in the proposed criteria. These
events correspond to criminal matters in which the associated charges were subsequently
dismissed or withdrawn and, as a result, are not necessarily evidence of misconduct.
99

For example, individuals who may be identified on a fixed numeric threshold
based upon pending matters could find it difficult to become owners, control
persons, principals, or registered persons of a member firm while these matters
are pending, even if such matters are subsequently dismissed. See also Exhibit
3c.
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Accordingly, FINRA only included criminal convictions, including pleas of guilty or
nolo contendere (no contest), in the proposed criteria.
For customer settlements and awards, FINRA considered whether settlements and
awards in which the broker was not “named” should be considered as a specified risk
event. These “subject of” customer settlements and awards correspond to events where
the customer initiates a claim against the firm and does not specifically name the broker,
but the firm identifies the broker as required by the Uniform Registration Forms. 100 In
these cases, the broker is not party to the proceedings or settlement. There may be
conflicts of interest between the firm and the broker such that the claim may be attributed
to the broker without the ability of that broker to directly participate in the resolution.
Accordingly, FINRA excluded “subject of” customer settlements and awards from the
proposed criteria. FINRA recognizes that excluding these events may also undercount
instances where the broker may have been responsible for the alleged customer harm.
For civil judicial actions and regulatory actions, FINRA considered whether all
sanctions associated with final matters should be included in the proposed criteria or
whether certain less severe sanctions should be excluded. Final regulatory action or civil
judicial action disclosures may be associated with a wide variety of activities, ranging
from material customer harm to more technical rule violations, such as a failure to make

100

For example, the Instructions to Form U4 provide that the answer to Questions
14I(4) or 14I(5) should be “yes” if the broker was not named as a
respondent/defendant but (1) the Statement of Claim or Complaint specifically
mentions the individual by name and alleges the broker was involved in one or
more sales practice violations or (2) the Statement of Claim or Complaint does
not mention the broker by name, but the firm has made a good faith determination
that the sales practice violation(s) alleged involves one or more particular brokers.
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timely filings or other events not directly related to customer harm. However, due to the
way in which such information is currently reported, it is not straightforward to
distinguish regulatory or civil judicial actions associated with customer harm from other
such actions. 101 In the absence of a reliable way to identify regulatory and civil judicial
actions associated with customer harm, FINRA considered using a proxy of severity of
the underlying sanctions as a way to exclude events that are likely not associated with
material customer harm. Therefore, FINRA is proposing to include regulatory actions or
civil judicial actions that are associated with more severe sanctions, such as bars,
suspensions or monetary sanctions above a de minimis dollar threshold of $15,000.
FINRA notes that relying strictly on a proxy for severity would likely exclude certain
regulatory actions or civil judicial actions that are associated with customer harm, and
may include certain regulatory actions or civil judicial actions that are not associated with
customer harm.
FINRA also considered several alternative de minimis dollar thresholds for
disclosure events included in the proposed criteria. For example, FINRA considered
higher dollar thresholds of $25,000, $50,000 and $100,000 for customer settlements,
customer awards, and monetary sanctions associated with regulatory actions and civil
judicial actions. A dollar threshold may capture a dimension of severity of the alleged
customer harm. The Uniform Registration Forms establish a de minimis dollar reporting
threshold of $10,000 for complaints filed prior to 2009 and $15,000 afterwards. The
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For example, the Uniform Registration Forms contain information in disclosure
reporting pages that could be useful in identifying regulatory actions or civil
judicial actions associated with customer harm, but it is stored as “free-text” and,
therefore, cannot be reliably compared across disclosures.
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reporting threshold may, however, be low and possibly include instances where the
payment was made to end the complaint and minimize litigation costs. However, the
dollar threshold does not account for the value of the customers’ accounts, and there are
likely cases where even low dollar amounts represent remuneration of a significant
portion of customer investments. Accordingly, a dollar threshold may be both underinclusive and over-inclusive, and as a result FINRA considered a range of alternative
thresholds. Increasing the dollar threshold from $15,000 to $25,000, $50,000 and
$100,000 would decrease the number of individuals impacted by this proposal from 110215 individuals each year over the review period (as explained above) to 108-207
individuals, 103-197 individuals and 97-180 individuals each year, respectively. Finally,
FINRA notes that establishing a de minimis dollar threshold that is different than the
current reporting requirements could increase confusion among investors and registered
persons and would likely create additional incentives for brokers and firms to keep future
settlements below the dollar level that would trigger the restrictions, to the detriment of
customers.
b. Alternatives Associated with the Counting Criteria
FINRA considered a range of alternative criteria for counting criminal matters or
specified risk events. For example, FINRA considered whether the counting criteria for
final criminal matters should be two or more final criminal matters or one final criminal
matter and another specified risk event. This alternative would effectively count final
criminal matters the same way as other specified risk events. FINRA believes that final
criminal matters are generally more directly tied to serious misconduct than some of the
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other specified risk events. Accordingly, FINRA believes that one final criminal matter,
as defined by this proposal, should be sufficient to trigger the proposed criteria. 102
FINRA also considered alternative criteria for counting specified risk events. For
example, FINRA considered decreasing the proposed threshold from two specified risk
events to one. This alternative would change the proposed criteria to one or more final
criminal matters or one (instead of two) or more specified risk events during the prior
five-year period. This approach would increase the number of individuals impacted by
this proposal from 110-215 individuals to 341-675 individuals each year, over the review
period. FINRA also considered increasing the proposed threshold from two specified
risk events to three, thereby changing the proposed criteria to one or more final criminal
matter or three (instead of two) or more specified risk events during the prior five-year
period. This approach would decrease the number of individuals impacted by this
proposal from 110-215 individuals to 86-161 individuals each year, over the review
period. For the reasons explained above, FINRA considered alternative criteria for
counting specified risk events, but chose the specification in the current proposal.
c.

Alternatives Associated with the Time Period over which the
Disclosure Events Are Counted

FINRA also considered alternative criteria for the time period over which final
criminal matters and specified risk events are counted. For example, FINRA considered
whether final criminal matters or specified risk events should be counted over the
individual’s entire reporting period or counted only over a more recent period. Based on

102

FINRA recognizes that final criminal matters include felony convictions that may
not be investment related (e.g., a conviction associated with multiple DUIs).
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its experience, FINRA believes that events that are more than ten years old do not
necessarily pose the same level of possible future risk to customers as more recent events.
Further, counting final criminal matters or specified risk events over an individual’s
entire reporting period would imply that individuals with such events would be subject to
the criteria for their entire career, even if they subsequently worked without being
associated with any future events. Accordingly, FINRA decided to include final criminal
matters or specified risk events occurring only in a more recent period.
FINRA also considered a threshold based on a five-year lookback period for final
criminal matters, but a five-to-ten year lookback period for specified risk events.
Specifically, FINRA considered a threshold that would be met if the individual had one
specified risk event having resolved during the previous ten years, and a second specified
risk event resolved during the previous five years, or if the individual had one or more
final criminal matters resolved in the prior five-year period. This approach would
increase the number of individuals impacted by this proposal from 110-215 individuals to
127-236 individuals each year, over the review period. For the reasons explained above,
FINRA considered alternative criteria for the lookback period for specified risk events,
but chose the specification in the current proposal.
5.

Self-Regulatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants, or Others
The proposed rule change was published for comment in Regulatory Notice 18-16

(April 2018). Thirteen comments were received in response to the Regulatory Notice. 103
A copy of the Regulatory Notice is attached as Exhibit 2a. A list of commenters is
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All references to commenters are to the comment letters as listed in Exhibit 2b.
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attached as Exhibit 2b. Copies of the comment letters received in response to the
Regulatory Notice are attached as Exhibit 2c. Of the 13 comment letters received, eight
were generally in favor of the proposed rule change, two were generally opposed, and
one stated that the proposal was an improvement over the status quo but that significantly
more action would be needed to protect investors.
FINRA has considered the comments received. In light of some of those
comments, FINRA has made some modifications to the proposal. The comments and
FINRA’s responses are set forth in detail below.
General Support for and Opposition to the Proposal
Five commenters expressed general support for the proposed rule changes in
Regulatory Notice 18-16, but all had suggestions on how aspects of the proposal should
be modified. 104 Two commenters expressed support for the proposed amendments,
subject to certain modifications. 105 One commenter expressed general support for the
proposed amendments except the proposed amendments to the Rule 1000 Series. 106 Two
commenters suggested different approaches that FINRA could take. 107 One commenter
expressed opposition to specific aspects of the proposal. 108 One commenter opined that
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MML, NASAA, PIABA, SIFMA, Wulff Hansen.

105

Cambridge, FSI.

106

Janney.

107

Better Markets, IBN.

108

Luxor.
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the proposal has numerous deficiencies and offered remedies. 109 All of these
commenters’ suggestions are discussed in more detail below.
Proposed Amendments to the FINRA Rules 9200 and 9300 Series to Enhance
Investor Protection During the Pendency of an Appeal or Call-for-Review
Proceeding
 Conditions or Restrictions
The proposed amendments to the Rule 9200 and 9300 Series would allow a
Hearing Officer to impose conditions or restrictions on the activities of a respondent
during the pendency of an appeal to the NAC from, or call for NAC review of, a
disciplinary decision.
Some commenters expressed support for these specific proposals. FSI
commented that permitting Hearing Officers to impose conditions and restrictions strikes
the appropriate balance between the member’s rights and investor protection concerns.
NASAA supported imposing temporary remedies on parties that lose at the hearing level,
writing that it would align FINRA’s procedures with federal and state law. PIABA wrote
that a disciplinary respondent should not be permitted to conduct business as usual during
a disciplinary appeal.
Several commenters requested that a disciplined respondent and firms that
associate with a disciplined respondent have an opportunity to propose to the Hearing
Officers the conditions and restrictions that should be imposed. 110 Cambridge stated that
this opportunity would help ensure that conditions and restrictions are not overly broad
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Network 1.

110

Cambridge, FSI, SIFMA.
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and account for a firm’s size, resources and ability to supervise, and that it would
alleviate concerns about potential lost income, lost opportunities and lost clients that
could result from the conditions or restrictions. SIFMA wrote that this opportunity would
help ensure that any conditions and restrictions imposed are reasonably necessary for the
nature and scale of the misconduct at issue and tailored to a firm’s business model, and
that it would reduce the number of motions to modify or remove conditions or
restrictions.
While FINRA appreciates the comments, FINRA notes that the proposal allows
an individual respondent to make arguments concerning the potential conditions and
restrictions to the Hearing Officer. In this regard, nothing in the proposed rule change
prevents a respondent in a disciplinary proceeding from proposing, in opposition or
response to a motion for conditions or restrictions, the conditions and restrictions that
could or should be imposed. Likewise, nothing prevents an individual respondent, during
the underlying disciplinary proceeding itself, from introducing relevant evidence.
Moreover, FINRA rules only give named parties the right to participate in a FINRA
disciplinary proceeding, and the complaint issued against an individual respondent will
not always name that person’s employing firm as a respondent. However, in light of
these comments, FINRA is proposing to modify the proposed rule as set forth in
Regulatory Notice 18-16 to clarify that a respondent’s opposition or other response to a
motion for conditions or restrictions must explain why no conditions or restrictions
should be imposed or specify alternate conditions or restrictions that are sought to be
imposed and explain why the conditions or restrictions are reasonably necessary for the
purpose of preventing customer harm.
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Cambridge stated that the proposal does not address the recourse available for
damages that could result from any conditions or restrictions imposed, in the event the
underlying disciplinary decision is reversed on appeal. FINRA believes the proposal
mitigates such risks. The standard for imposing conditions or restrictions—those that the
Hearing Officer considers reasonably necessary for the purpose of preventing customer
harm—and the ability to request an expedited proceeding before the Review
Subcommittee for prompt review of any conditions or restrictions imposed would act to
ensure the conditions and restrictions imposed are reasonably tailored to address the
potential concerns. The Hearing Officer that imposes conditions or restrictions in the
first instance would be knowledgeable about the case and, therefore, well-suited to craft
restrictions or conditions that are tailored to addressing the potential customer harm. And
if a respondent believes that the conditions or restrictions imposed are too burdensome,
the respondent would be permitted to request an expedited review and stay the conditions
or restrictions.
Better Markets suggested that Hearing Officers should be required, not just
permitted, to impose conditions or restrictions that are necessary to protect investors
pending an appeal to the NAC. FINRA believes, however, that it is more appropriate to
give Hearing Officers discretion. There may be situations when conditions or restrictions
may be deemed not necessary, such as when a respondent firm or a respondent
individual’s employing firm has already undertaken substantial subsequent remedial
measures or when the violations at issue do not involve the risk of customer harm.
FSI and Luxor opposed the standard in proposed FINRA Rule 9285(a) that the
Hearing Officer may impose conditions or restrictions that it considers “reasonably
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necessary for the purpose of preventing customer harm.” FSI opined that that standard
could lead to conditions or restrictions that are unduly burdensome or unrelated to the
misconduct, and it suggested that the standard also require that the conditions and
restrictions be “reasonably designed to prevent further violations of the rule or rules the
Hearing Panel or Hearing Officer [in the underlying disciplinary proceeding] has found to
have been violated.” FSI further suggested that, when imposing conditions or
restrictions, Hearing Officers be required to consider the firm’s size, resources and
overall ability to supervise the registered representative’s compliance with the conditions
or restrictions. Luxor wrote that the proposed standard would have a chilling effect on a
respondent’s right to appeal because, depending on the conditions and restrictions
imposed, the respondent may be unable to afford legal representation or may suffer
irreversible damage to a book of business.
FINRA’s proposed standard, however, is consistent with the rules of other selfregulatory organizations. 111 Moreover, FINRA believes that the proposed standard—
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See BOX Rule 12110 (“Pending effectiveness of a decision imposing a sanction
on the Respondent, the person, committee or panel issuing the decision (the
‘adjudicator’) may impose such conditions and restrictions on the activities of the
Respondent as it considers reasonably necessary for the protection of investors
and the Exchange.”); CBOE Rule 13.11(b) (“Pending effectiveness of a decision
imposing a sanction on the Respondent, the Hearing Panel or the CRO, as
applicable, may impose such conditions and restrictions on the activities of the
Respondent as the Hearing Panel or the CRO, as applicable, considers reasonably
necessary for the protection of investors and the Exchange”); CBOE BZX Rule
8.11 (“Pending effectiveness of a decision imposing a penalty on the Respondent,
the CRO, Hearing Panel or committee of the Board, as applicable, may impose
such conditions and restrictions on the activities of the Respondent as he, she or it
considers reasonably necessary for the protection of investors, creditors and the
Exchange.”); MIAX Options Rule 1011(b) (“Pending effectiveness of a decision
imposing a sanction on the Respondent, the person, committee or panel issuing
the decision (the ‘adjudicator’) may impose such conditions and restrictions on
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both its use of the term “reasonably necessary” and its emphasis on “for the purpose of
preventing customer harm”—provides sufficient and appropriate limiting parameters.
FINRA also believes that requiring that conditions or restrictions be reasonably designed
to prevent further violations of the rule or rules found to have been violated in the
underlying disciplinary decision, as FSI suggests, may not allow the Hearing Officer to
adequately address the investor protection concerns that have been raised by the activities
of the respondent. As FINRA explained above (and in Regulatory Notice 18-16), the
conditions and restrictions imposed should target the misconduct demonstrated in the
disciplinary proceeding and be tailored to the specific risks posed by the member firm or
broker. With regard to FSI’s suggestions to amend the standard to require consideration
of numerous additional factors, FINRA believes that, for investor protection purposes, the
primary driver of the conditions or restrictions should be what is reasonably necessary to
prevent customer harm, not the size of the respondent’s employing firm or its claims
about its resources. FINRA believes that the proposed standard—coupled with the
parties’ ability to participate in the process, the knowledge of the Hearing Officers, and
the availability of an expedited review—are appropriate to yield conditions or restrictions
that are targeted at the specific, identifiable risks presented to customers and that are not
overly burdensome. FINRA further proposes, that in light of this and other comments, to
clarify the process for imposing conditions and restrictions during the pendency of an
appeal. Specifically, FINRA is proposing to modify the proposed rule as set forth in
Regulatory Notice 18-16 to clarify when and how parties can seek to impose reasonably

the activities of the Respondent as it considers reasonably necessary for the
protection of investors and the Exchange.”).
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necessary conditions and restrictions following a disciplinary decision by a Hearing Panel
or Hearing Officer, the process for a respondent to request an appeal through an
expedited proceeding of such conditions and restrictions, and to further clarify that such
conditions and restrictions would be stayed during such expedited proceeding.
Several commenters requested that a different burden be applied in proposed Rule
9285(b)(2) for seeking the modification or removal of conditions or restrictions. 112
PIABA suggested that, to modify or remove conditions or restrictions, the respondent
should be required to provide clear and convincing evidence of a manifest error by the
trier of fact and show the likelihood of success of the underlying appeal. Cambridge and
FSI suggested that the respondent should have to show that the Hearing Officer
committed an error, that the conditions or restrictions are overly broad, or that they are
not narrowly tailored to prevent future occurrences of the underlying violations.
FINRA declines these comments. As explained above, the burden in proposed
Rule 9285(b)(2) is that the respondent would have to demonstrate that the conditions or
restrictions imposed are not reasonably necessary for the purpose of preventing customer
harm. This burden is consistent with the standard set forth in proposed Rule 9285(a) for
establishing conditions and restrictions in the first place. Furthermore, FINRA believes
that, for fairness reasons, a respondent’s ability to seek the modification or removal of
conditions or restrictions should not be constrained by the underlying merits of the
respondent’s disciplinary appeal. Because there would be a separate, specific standard
for the imposition of conditions or restrictions—i.e., those that the Hearing Officer
considers reasonably necessary for the purpose of preventing customer harm—any
112
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conditions or restrictions imposed could be erroneous for a reason that is entirely
unrelated to whether a respondent’s underlying appeal has a likelihood of success.
Likewise, FINRA does not support establishing a burden of proof that would be more
difficult to meet, such as a “clear and convincing evidence of a manifest error by the trier
of fact” standard. Thus, FINRA has retained that aspect of the standard proposed in
Regulatory Notice 18-16 that would require a respondent to demonstrate, when moving
to modify or remove conditions or restrictions, that the conditions or restrictions imposed
are not reasonably necessary for the purpose of preventing customer harm.
PIABA and Better Markets wrote about the provisions in proposed Rule 9285(b)
that would allow a respondent to seek expedited review of an order imposing conditions
or restrictions. PIABA supported the proposed expedited review process. Better
Markets, on the other hand, wrote that expedited reviews would add burdens to the NAC
and cause delays in processing underlying disciplinary appeals. FINRA has retained the
proposed expedited review process. FINRA has added the expedited review process to
make the overall process more fair for the respondents involved. It also will further
investor protection: because the filing of a motion to modify or remove conditions or
restrictions would stay the effectiveness of the conditions or restrictions, an expedited
review would allow properly imposed conditions and restrictions to become effective
sooner. Moreover, because proposed Rule 9285(b) would assign the NAC’s Review
Subcommittee—and not the NAC itself—to decide motions to modify or remove
conditions or restrictions and establish a 30-day deadline for doing so, FINRA expects
that the expedited review process will not result in materially longer times for the NAC to
process underlying disciplinary appeals.

Page 81 of 406
Several commenters disagreed with how, pursuant to proposed Rule 9285(b), a
motion to modify or remove conditions or restrictions would effect a stay of the
conditions or restrictions. Better Markets and NASAA suggested that, for investor
protection reasons, there should be no stays. NASAA further commented that permitting
stays would be inconsistent with how proposed Rule 9285(b) would require firms to
establish heightened supervision over individuals who appeal disciplinary decisions.
Luxor, on the other hand, essentially sought to expand stays, writing that no conditions
and restrictions should be imposed during a disciplinary appeal except upon a showing by
FINRA of clear and convincing evidence of imminent harm to the public.
In light of the conflicting comments and FINRA’s belief that the stay provision
strikes the right balance, FINRA is proposing to retain the proposed stay provision. It
appropriately balances the investor-protection benefits of imposing reasonably necessary
conditions and restrictions with the Exchange Act requirement that FINRA provide a fair
procedure in disciplinary proceedings. A stay of appropriately issued conditions or
restrictions would be in place only during the relatively short duration of an expedited
proceeding. Moreover, FINRA does not agree that having a temporary stay of conditions
or restrictions during the expedited proceeding process and requiring firms to establish
heightened supervision plans during the pendency of appeals are inconsistent. Proposed
Rule 9285(e) would require a disciplined respondent’s member firm to establish a
reasonably designed heightened supervision plan regardless of whether a Hearing Officer
imposes conditions and restrictions. 113 Thus, there is no reason for a respondent’s firm to
113

See also Regulatory Notice 18-15 (April 2018) (Guidance on Implementing
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History of Past Misconduct).
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delay adopting a heightened supervision plan while any conditions or restrictions are
stayed pending an expedited review. Moreover, proposed Rule 9285(e) contemplates that
a respondent’s firm would need to create an amended plan of heightened supervision that
takes into account any conditions or restrictions imposed after the initial plan is adopted.
PIABA wrote that the proposal should require that an individual respondent’s
employing firm be notified immediately of any conditions or restrictions imposed.
FINRA generally agrees with this comment and, as explained above, has modified the
proposal to require that the Office of Hearing Officers or the Office of General Counsel,
as appropriate, provide a copy of the order imposing conditions and restrictions to each
FINRA member with which the respondent is associated. This would be similar to how
FINRA rules currently require that copies of disciplinary decisions be provided to each
FINRA member with which a respondent is associated. 114
 Heightened Supervision of Disciplined Respondents
FINRA also received comments concerning the proposed amendments to require,
in the event of an appeal or call for review, that an individual respondent’s member firm
adopt heightened supervisory procedures for that individual respondent.
Better Markets and PIABA expressed support for requiring firms to adopt written
plans of heightened supervision while a disciplinary appeal is pending.
FSI and SIFMA stated that requiring firms to adopt written plans of heightened
supervision within ten days of any appeal or call for review is an insufficiently short
amount of time, and that firms should have 30 days. FINRA believes, however, that the
ten-day period is appropriate under the circumstances. The longer the time period
114
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without a plan of heightened supervision in place, the greater the risk to investors.
Retaining the shorter, ten-day deadline will allow the investor-protection benefits of the
heightened supervision plans to be in place sooner. FINRA also believes that the ten-day
period is sufficient because a firm should be aware of the potential need to adopt a
heightened supervision plan well in advance of when it would be required to do so. In
this regard, Form U4 requires that registered persons report when they are the subject of a
regulatory complaint that could result in an affirmative answer to other Form U4
disclosure questions that ask about self-regulatory organization findings and disciplinary
actions, and FINRA rules require that the Office of Hearing Officers promptly provide a
copy of a disciplinary decision to each member with which a respondent is associated.
Furthermore, the ten-day deadline for adopting a heightened supervision plan would
begin only when the respondent appeals the decision to the NAC or when the matter is
called for review. FINRA Rules 9311 and 9312 provide 25 days to file an appeal and 25
to 45 days to call a case for review.
PIABA suggested that a firm required to adopt a plan of heightened supervision
pursuant to proposed Rule 9285 also should be required to document its enforcement of
that plan. FINRA has previously indicated that documenting the enforcement of a
heightened supervision plan could be a useful element of such a plan. 115 Instead of
singling out additional provisions like these in the rule text, however, FINRA believes
that its published notices provide a thorough source of guidance on heightened
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writing that they have carried out the terms of the special supervision).
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supervision plans, including what provisions should be included at a minimum, and what
other provisions can be part of an effective plan. 116 As needed or appropriate, FINRA
would be able to update its published guidance to account for the heightened supervision
plans required by the proposed rule change.
Luxor suggested that heightened supervision plans would not be necessary where
a Hearing Officer imposes conditions or restrictions. FINRA believes that even when
conditions and restrictions are imposed, the respondent’s member firm would still need to
address, in a heightened supervision plan, how it would implement and execute those
conditions and restrictions. Furthermore, heightened supervision plans would be needed
to address activities that are not subject to any imposed conditions or restrictions.
Proposed Amendments to the FINRA Rule 9520 Series to Require Automatic
Interim Plans of Heightened Supervision of a Disqualified Person During the
Period When FINRA is Reviewing an Eligibility Application
Several commenters specifically approved of the proposed amendments to Rule
9522, which would require a member firm to adopt interim heightened supervisory
procedures for a disqualified person during the pendency of the firm’s SD Application to
continue associating with that disqualified person. NASAA commented that this
regulatory gap should be closed. PIABA commented that there is an obvious benefit to
the proposal.
Better Markets suggested that firms should be required to adopt a plan of
heightened supervision immediately when an associated person is found to have
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committed acts that are grounds for becoming disqualified, even pending the associated
person’s appeal of the underlying disqualifying event. While FINRA agrees that there
may be benefits to requiring firms to place a disqualified associated person on a
heightened supervision plan immediately and before the filing of an application to
continue associating with that person, FINRA believes the timing requirement of the
proposed rule—to require such a plan once a firm has made a determination to seek
approval for continued association with the disqualified associated person—strikes the
appropriate balance.
Network 1 wrote that requiring firms to expend resources on developing
heightened supervision plans for disqualified persons while an SD Application is pending
is a disincentive to hiring the person at all. While FINRA recognizes that the requirement
to develop and implement an interim heightened supervision plan in these circumstances
may deter some firms from retaining or hiring a disqualified person, FINRA believes that
if a firm elects to sponsor a disqualified person it needs to provide greater oversight of the
activities of such person during the pendency of the SD Application, thereby reducing the
potential risk of customer harm during this period. Moreover, if the SD Application is
approved by FINRA, the firm would in almost all cases be required to prepare a plan of
heightened supervision.
Aderant noted that although proposed Rule 9522(g) sets a ten-day deadline to
remedy a substantially incomplete application that seeks the continued associated of a
disqualified person, the version proposed in Regulatory Notice 18-16 did not identify the
specific event that triggers the ten-day deadline. FINRA agrees that a modification is
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appropriate and has revised proposed Rule 9522(g) to establish that the event triggering
the ten-day deadline is service of the notice of delinquency.
Proposed Amendments to FINRA Rule 8312
The proposed amendments to FINRA Rule 8312 would remove the requirement
that the only means through which persons can request information as to whether a
particular member is subject to the provisions of the Taping Rule is a telephonic inquiry
via the BrokerCheck toll-free telephone listing. The proposed amended rule would
permit FINRA to release this information through BrokerCheck regardless of how it is
requested.
NASAA agreed with this proposal, stating that it would advance investor
protection.
Other commenters opposed it. Luxor wrote that the proposal is punitive, will
disproportionately cause reputational damage to small firms, and will create a perception
that a taping firm and its representatives are to be viewed negatively simply by
association with behavior that occurred at other firms and other persons. Network 1
commented that there is little likelihood the public will understand the difference between
a taping firm and a disciplined firm. FINRA notes that Rule 8312 already provides,
however, that FINRA will release whether a particular member firm is subject to the
Taping Rule in response to telephonic inquiries via the BrokerCheck toll-free telephone
listing. The proposed amendments—which will only remove the telephonic inquiry
limitation—will simply make it easier for investors to obtain this same information by
expanding the means through which investors can access it. Moreover, the comment that
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the proposed amendments would have a disproportionate effect on small firms has no
basis; there is currently only one firm subject to the Taping Rule.
Several comments raised concerns regarding the content of the proposed
BrokerCheck disclosure relating to taping firms. Better Markets and PIABA requested
that the disclosure be explained in BrokerCheck and include a specific narrative
description of why the disclosure is being made. NASAA suggested that the proposed
BrokerCheck disclosure appear only on the BrokerCheck reports of the few firms that are
subject to the Taping Rule. NASAA further commented that the disclosure should
identify the firm as subject to the Taping Rule and explain in plain English what that
means. Network 1 and Better Markets raised concerns as to how the proposed
amendments would impact the information disclosed through BrokerCheck concerning
individuals. Network 1 requested that FINRA amend the proposal to ensure that the
information disclosed on BrokerCheck not communicate any “guilt by association” for
persons who are employees of taping firms and who have “clean records.” Better
Markets, on the other hand, suggested that the BrokerCheck profiles of individual brokers
should denote when they are associated with taping firms.
FINRA appreciates the concerns expressed and agrees that the BrokerCheck
disclosure of a firm as being subject to the Taping Rule should include a clear
explanation of what that means, to help investors understand why the taping firm is
subject to heightened procedures and incent them to research the background of a broker
associated with the taping firm.
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Proposed Amendments to the FINRA Rule 1000 Series to Impose Additional
Obligations on Member Firms that Associate with Persons with a Significant
History of Past Misconduct
 General Comments
The proposed amendments to the FINRA Rule 1010 Series would require a
member firm to submit a letter to Member Regulation seeking a materiality consultation
when a natural person that has, in the prior five years, one or more “final criminal
matters” or two or more “specified risk events” seeks to become an owner, control
person, principal or registered person.
Several commenters expressed general support for the proposed amendments to
the Rule 1000 Series. 117 Better Markets characterized requiring materiality consultations
before hiring as an important regulatory innovation. NASAA described the proposal as a
reasonable means of getting Member Regulation more involved in members’ decisions to
associate with individuals who have significant disciplinary histories. PIABA wrote that
the proposed amendments would promote investor protection, adequately apply stronger
standards for continuing membership, and remind firms of the need to keep new
representatives with significant disciplinary histories under a well-defined, well-enforced
supervisory plan.
Janney and SIFMA commented that the proposed rule requiring materiality
consultations is contrary to the spirit of FINRA’s current guidance about materiality
consultations, which they assert focuses on changes to a firm’s business model and not
the activity or employability of individuals. FINRA disagrees with this assertion and
117
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believes the proposed rule is consistent with FINRA rules governing the membership
application process, which considers, among other things, firms’ hiring decisions and
individuals’ past activities. For example, the safe harbor in IM-1011-1 is premised on the
notion that hiring a certain number of associated persons involved in sales can be a
material change in business operations that requires the filing of a CMA, and the safe
harbor is not available to a member firm or a principal of a firm that has a specified
disciplinary history. Likewise, FINRA rules require Member Regulation to consider, in
new membership applications and CMAs, a variety of criminal, civil, regulatory, and
arbitration events when assessing whether an applicant and its associated persons are
capable of complying with federal securities laws, the rules and regulations thereunder,
and FINRA rules. 118
Several commenters expressed concern about the possible negative impact of the
proposed rule on a firm’s hiring practices and the ability of individuals with such events
to be hired. Luxor commented that the proposed rule changes are unnecessary, because
FINRA can contact a firm when it has hired “high-risk brokers.” Luxor also commented
that if a person has a license to operate and has not been barred or otherwise precluded
from operating, no additional consultation should be required when a firm wishes to hire
that person. Janney stated that the investing public and the markets would be better
protected by FINRA taking contemporaneous action, instead of disrupting the hiring
practices of an unrelated firm as many as five years after the underlying disclosure events
in proposed Rule 1017(a)(7) and IM-1011-3 have occurred. Janney also expressed the
view that it appears that FINRA would like to review transitions specifically in the
118

See Rule 1014(a)(3).

Page 90 of 406
context of an affiliation change, and the proposed rule would create the ability to prevent
transition of a registered representative without taking enforcement action.
FINRA believes the proposed rule is necessary to ensure that FINRA has a more
meaningful regulatory touchpoint at the time an individual with a significant history of
misconduct seeks to become an owner, control person, principal or registered person of a
member firm. The proposal would apply in the limited circumstance where such
individual meets the required thresholds for disclosure events. FINRA believes requiring
firms to ask FINRA for a materiality consultation, for example, when it is planning to
hire a particular individual that meets the required thresholds, would allow FINRA the
opportunity to meaningfully assess the underlying disciplinary events and review the
firm’s supervisory practices and internal controls. The ability of FINRA to conduct this
review contemporaneously furthers investor protection. Moreover, nothing in the
proposed rule precludes FINRA from taking enforcement action when necessary or
appropriate.
 Definitions and Criteria that Would Require a Materiality Consultation
FINRA received numerous comments concerning the definitions in proposed Rule
1011 of “final criminal matter” and “specified risk event” and the criteria in proposed
Rule 1017(a)(7) that would trigger the need to request a materiality consultation. Some
commenters expressly supported the proposed definitions and criteria. 119 FSI wrote that
the numeric parameters and proposed criteria are sound and reasonable, and it supported
how the “specified risk events” are final and investment- or regulatory-related. NASAA
wrote that the proposed definition of “final criminal matter” appropriately captures the
119

FSI, NASAA, PIABA.

Page 91 of 406
scope of disclosable criminal events on the Uniform Registration Forms. PIABA wrote
that the criteria and definitions are appropriate and clear enough to avoid confusion, and
that the minor compliance costs will be far outweighed by the increased investor
protections.
Other commenters suggested alternatives to the proposed definitions and criteria.
For example:
•

Some commenters proposed that the definition of “final criminal matter” include
only investment- or fraud-related criminal matters 120 or matters that would
generate a risk of customer harm. 121

120

Luxor, Wulff Hansen.

121

MML. This commenter also requested guidance concerning whether “final
criminal matter” would include situations where a person receives a deferred
sentence and can clear a conviction through compliance with a court-ordered
program. Per the proposed definition, whether a “final criminal matter” would
count for purposes of proposed Rule 1017(a)(7) and IM-1011-3 would depend on
whether the matter “is disclosed, or was required to be disclosed, on the
applicable Uniform Registration Forms.” The setting aside of a conviction does
not necessarily mean that it need not be reported on, or that the matter should be
expunged from, the Uniform Registration Forms. See, e.g., Form U4 and U5
Interpretive Questions and Answers,
http://www.finra.org/sites/default/files/Interpretive-Guidance-final-03.05.15.pdf
(Questions 14A and 14B, Interpretive Question and Answer 2, stating that “[e]ach
order setting aside a conviction will be reviewed by RAD staff to determine if the
conviction must be reported”).
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•

Several commenters proposed that the definition of “specified risk event” use a
dollar threshold that is either higher 122 or lower 123 than $15,000.

•

Some commenters proposed that the final awards and settlements that are counted
as “specified risk events” be broadened 124 or narrowed. 125

•

Several commenters proposed changes to how “specified risk events” would be
counted. 126

•

Some commenters suggested that lookback periods for events that would trigger a
materiality consultation be either shortened 127 or increased. 128

•

Luxor wrote that additional factors should be included in the criteria for whether a
materiality consultation is required, including the length of time the individual has
been in the industry, the number of events during that period, and the
circumstances of those events.

122

Cambridge, IBN, Janney, MML. Cambridge asserted that some unfair high-risk
characterizations resulting from a $15,000 threshold would involve control
persons, principals and registered persons who are required to disclose events due
to a managerial role but are “likely not directly involved in” the underlying
violations in those disclosed events. FINRA notes that the proposed definition of
“specified risk event” does not include final awards or settlements where the
person was not named but is only the “subject of.”

123

Better Markets.
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NASAA.
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Luxor, Network 1.

126

Luxor, MML, Wulff Hansen.
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•

Several commenters suggested narrowing the kinds of business expansions that
would require materiality consultations. 129
After considering all the commenters’ suggested alternative definitions and

criteria, FINRA has decided to retain the definitions of “final criminal matter” and
“specified risk events” and the criteria that would trigger a materiality consultation that it
proposed in Regulatory Notice 18-16. Many of the comments concern issues that FINRA
already considered and addressed in the economic assessment in Regulatory Notice 1816, and the comments have not persuaded FINRA that any changes to the definitions or
criteria would be more efficient or effective at addressing the potential for future
customer harm presented. As FINRA explained in Regulatory Notice 18-16, the primary
benefit of the proposed rule change would be to reduce the potential risk of future
customer harm by individuals who meet the proposed criteria and seek to become an
owner, control person, principal or registered person of a member firm. The proposed
rule change would further promote investor protection by applying stronger standards for
changes to a current member firm’s ownership, control or business operations, including
the potential that such changes would require the filing and approval of a CMA. In
developing this proposal, one of the guiding principles was to provide transparency
regarding the proposal’s application, so that firms could largely identify with available
data the specific set of disclosure events that would count towards the proposed criteria
and whether a proposed business change would trigger the need for a materiality
consultation. This is why FINRA’s proposal is based mostly on events disclosed on the
Uniform Registration Forms, which are generally available to firms and FINRA.
129
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While FINRA generally agrees with the comments that the proposed materiality
consultation process should account for situations where numerous “specified risk
events” are related, 130 it does not believe that modifying the rule-based criteria is the best
way to do so. Rather, FINRA believes the materiality consultation process should allow
it to assess an individual’s particular events. Moreover, based on experience gained
through the materiality consultations, FINRA may be able to develop guidance for the
Department concerning situations involving the “specified risk events” that could affect
whether a proposed business expansion is or is not material.
Wulff Hansen suggested that a materiality consultation should be required when a
person having two or more “specified risk events” is already associated with a member
and seeks to become an owner or control person. FINRA notes that the proposed rule
already would require materiality consultations for internal moves. As explained above,
however, the proposed rule would not apply when a person who meets the proposed
criteria in proposed Rule 1017(a)(7) is already a principal at a member firm and seeks to
add an additional principal registration at that same firm. In that instance, the proposed
rule amendments would not require a materiality consultation.
 Materiality Consultation Procedures
FSI and Janney requested that FINRA develop additional procedures for the
materiality consultation process. For example, these commenters wrote that FINRA
should establish time frames for FINRA staff to issue a decision in a materiality
consultation, with one commenter explaining that time deadlines would allow firms to
minimize litigation risks when making hiring decisions. FSI asked that FINRA consider
130
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establishing rule-based remedies for firms that disagree with FINRA staff’s materiality
consultation decisions, and a rule-based requirement that FINRA explain in writing a
decision that requires a firm to file a CMA. 131 MML suggested that the proposed rule
should outline the issues that would be central to the Department’s materiality
determination and clarify the proposed requirement that a member submit a written letter
to the Department in a “manner prescribed by FINRA.”
In general, FINRA believes that additional rule-based procedures for the
materiality consultation process would undermine its informality, flexibility and
expedited nature. By analogy, FINRA’s existing materiality consultation process has no
written-decision requirement and no appeal process. Nevertheless, FINRA believes it
would be helpful to provide guidance about the materiality consultation process that
would be required by the proposed rule, to supplement the already published guidance
about FINRA’s existing materiality consultation process. 132 For that reason, FINRA has
explained in detail—both in Regulatory Notice 18-16 and above—the kinds of
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FSI also wrote that additional procedures would be appropriate because the
materiality consultations would be a rule-based requirement, not voluntary.

132

See The Materiality Consultation Process for CMAs, https://www.finra.org/rulesguidance/guidance/materiality-consultation-process. FINRA’s existing guidance
provides that a materiality consultation submission should include, but is not
limited to, the following: (i) a description of the proposed change in business
sufficient for staff to understand the scope of the business and how it will be
conducted; (ii) why the firm believes that the proposed new business or product is
similar in scope or nature to their existing business; (iii) the anticipated impact the
change will have to the firm’s supervisory structure; (iv) any impact the proposed
change will have to the firm’s capital or liquidity; (v) the nature and scope of
updates required to written supervisory procedures, systems and firm operations;
(vi) any recent disciplinary matters that relate to the proposed activities as well as
how the firm’s overall regulatory history may impact the ability of the firm to
effectively conduct the activity; and (vii) any relevant documentation to support
the proposal.
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information that the firm should provide when seeking a materiality consultation required
by proposed Rule 1017(a)(7) and what information would be relevant to the
Department’s materiality decision. FINRA also will provide more guidance as necessary
as to what firms should provide when seeking the materiality consultation required by the
proposed rule amendments.
Miscellaneous Comments
SIFMA requested that FINRA provide a notification to firms of registered persons
who have “specified risk events,” similar to how FINRA provides information gathered
in its public records searches for information relating to bankruptcies, judgments and
liens, asserting that individuals may not identify and disclose “specified risk events” to
firms in a timely manner. FINRA appreciates this suggestion, but notes that the events
included in the definition are derived from the Uniform Registration Forms and,
therefore, firms should generally be able to conduct appropriate due diligence to identify
such individuals. Indeed, FINRA Rule 3110(e) already requires firms to establish and
implement written procedures reasonably designed to verify the accuracy and
completeness of the information contain in an applicant’s initial or transfer Form U4,
which would include verifying the accuracy and completeness of answers and disclosures
concerning “final criminal matters” and the events covered by the definition of “specified
risk events.”
Cambridge commented that persons should have the opportunity to confidentially
submit an application seeking a materiality consultation to “pre-qualify” a transition from
one firm to another and gain confidence that they are free to make such a transfer.
FINRA does not believe, however, that prequalification of a person with a significant
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history of misconduct would be appropriate, or even possible, in the absence of additional
information about, among other things, the specific context in which the person would be
associated with a new firm and the activities and history of such proposed new firm.
Better Markets opined that the proposed rule change would reflect an
improvement over the status quo but is still insufficient, and that FINRA should do more
to reduce the number of brokers with a significant history of misconduct and the
prevalence of recidivism. Specifically, Better Markets wrote that FINRA should ban
brokers with two criminal convictions or three “specified risk events” at a $5,000 level
(instead of the proposed $15,000 level) and immediately and permanently expel a firm
where more than 20% of its brokers have three or more “specified risk events.” Better
Markets also suggested that FINRA engage in more investor education on the topic of
recidivist brokers, design a user-friendly disclosure system that clearly identifies brokers
with a demonstrable pattern of violations, and repeal the part of FINRA Rule 9311 that
stays a Hearing Panel or Hearing Officer decision pending an appeal to the NAC.
FINRA’s efforts to address the risks posed by brokers with a significant history of
misconduct are ongoing, and FINRA appreciates comments on additional steps that
FINRA might take. Some of Better Markets’ suggestions, however, amount to a request
that FINRA create new categories of “statutory disqualification.” Federal law defines the
types of misconduct that presumptively disqualify a broker from associating with a firm,
and amending what qualifies as a statutory disqualification is beyond FINRA’s
jurisdiction. In addition, FINRA does not agree that repealing the provision in Rule
9311(b) that stays the effect of a Hearing Panel or Hearing Officer decision would be
appropriate at this time. FINRA’s rule that stays the effect of a Hearing Panel or Hearing
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Officer decision is consistent with rules of other self-regulatory organizations and the
SEC. 133 Moreover, the proposed rule change would protect investors during a
disciplinary appeal by empowering Hearing Officers to impose conditions and
restrictions that they consider reasonably necessary for the purpose of preventing
customer harm.
Miscellaneous Comments Outside the Scope of the Proposal
Some comments raised concerns regarding broader issues, such as arbitration
proceedings and public disclosure of arbitration settlements, 134 the composition of
Hearing Panels in FINRA’s disciplinary proceedings, 135 questions about whether firms
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See, e.g., 17 CFR 201.360(d) (providing that an SEC ALJ’s initial decision shall
not become final as to a party or person who timely files a petition for review);
CBOE Rule 13.11(b) (providing that sanctions shall not become effective until the
Exchange review process is completed or the decision otherwise becomes final);
NASDAQ PHLX Rule 9311(b) (providing that an appeal to the Exchange Review
Council from a disciplinary decision shall operate as a stay until the Exchange
Review Council issues a decision); NYSE CHX Article 12, Rule 6 (providing that
the enforcement of any orders or penalties shall be stayed upon the filing of a
notice of appeal pending the outcome of final review by a Judiciary Committee or
the Board of Directors).

134

IBN suggested that FINRA should have local arbitration hearings, with panels
composed of local representatives and local firms, and that FINRA should
eliminate mandatory arbitration or require arbitrators to be lawyers and follow the
rule of law. Network 1 commented that FINRA should consider the “prejudicial
effect” on brokers of the six-year limitations period for filing an arbitration claim
and of nuisance-value arbitration actions brought by non-attorney representatives;
that references to arbitration claims brought by a non-attorney representative that
are settled or that result in an award in favor of the broker should be removed
from the broker’s public record; and that an arbitration claim brought by a nonattorney representative that results in a settlement should not be made available to
the public at all.

135

Network 1 commented that FINRA adjudicatory panels should include one
attorney with a demonstrated history of representing brokers or member firms,
securities industry experience, and knowledge of securities laws, regulations and
rules and industry practices in the investment banking and securities businesses.
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are permitted to pay disqualified persons consistent with FINRA Rule 8311, 136 various
Constitutional protections that FINRA should adopt in investigations and disciplinary
proceedings, 137 and how FINRA might improve the Taping Rule to prevent noncompliance with that rule. 138 FINRA believes, however, that these comments are all
outside the scope of the proposal.
6.

Extension of Time Period for Commission Action
FINRA does not consent at this time to an extension of the time period for

Commission action specified in Section 19(b)(2) of the Act. 139
7.

Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for
Accelerated Effectiveness Pursuant to Section 19(b)(2) or Section 19(b)(7)(D)
Not applicable.

8.

Proposed Rule Change Based on Rules of Another Self-Regulatory
Organization or of the Commission
Not applicable.

9.

Security-Based Swap Submissions Filed Pursuant to Section 3C of the Act
Not applicable.

10.

Advance Notices Filed Pursuant to Section 806(e) of the Payment, Clearing
and Settlement Supervision Act
Not applicable.

It also commented that FINRA should establish a process for soliciting “bona fide
neutrals” to sit on adjudicatory panels.
136

Network 1.

137

Network 1.

138

NASAA.

139

15 U.S.C. 78s(b)(2).
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11.

Exhibits
Exhibit 1. Completed notice of proposed rule change for publication in the

Federal Register.
Exhibit 2a. Regulatory Notice 18-16 (April 2018)
Exhibit 2b. List of comment letters received in response to Regulatory Notice 1816 (April 2018).
Exhibit 2c. Copies of the comment letters received in response to Regulatory
Notice 18-16 (April 2018).
Exhibit 3a. Disclosure Categories Considered for Criminal Matters and Specified
Risk Events (Mapped to Form U4).
Exhibit 3b. Disclosure Categories Considered for Criminal Matters and Specified
Risk Events (Mapped to Form BD).
Exhibit 3c. Breakdown of Final Criminal Matters and Specified Risk Events.
Exhibit 3d. Individuals and Firms Impacted by the Proposed Amendments to the
MAP Rules.
Exhibit 3e. “New” Final Criminal Matters and Specified Risk Events (after
identification) Associated with Individuals Meeting the Proposed Criteria in Proposed
IM-1011-3 and Proposed Rule 1017(a)(7).
Exhibit 5. Text of the proposed rule change.
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EXHIBIT 1
SECURITIES AND EXCHANGE COMMISSION
(Release No. 34; File No. SR-FINRA-2020-011)

Self-Regulatory Organizations; Financial Industry Regulatory Authority, Inc.; Notice of
Filing of a Proposed Rule Change to Address Brokers with a Significant History of
Misconduct
Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”) 1 and
Rule 19b-4 thereunder, 2 notice is hereby given that on

, Financial

Industry Regulatory Authority, Inc. (“FINRA”) filed with the Securities and Exchange
Commission (“SEC” or “Commission”) the proposed rule change as described in Items I,
II, and III below, which Items have been prepared by FINRA. The Commission is
publishing this notice to solicit comments on the proposed rule change from interested
persons.
I.

Self-Regulatory Organization’s Statement of the Terms of Substance of the
Proposed Rule Change
FINRA is proposing to (1) amend the FINRA Rule 9200 Series (Disciplinary

Proceedings) and the 9300 Series (Review of Disciplinary Proceeding by National
Adjudicatory Council and FINRA Board; Application for SEC Review) to allow a
Hearing Officer to impose conditions or restrictions on the activities of a respondent
member firm or respondent broker, and require a respondent broker’s member firm to
adopt heightened supervisory procedures for such broker, when a disciplinary matter is
appealed to the National Adjudicatory Council (“NAC”) or called for NAC review;

1

15 U.S.C. 78s(b)(1).

2

17 CFR 240.19b-4.
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(2) amend the FINRA Rule 9520 Series (Eligibility Proceedings) to require member firms
to adopt heightened supervisory procedures for statutorily disqualified brokers during the
period a statutory disqualification eligibility request is under review by FINRA;
(3) amend FINRA Rule 8312 (FINRA BrokerCheck Disclosure) to allow the disclosure
through FINRA BrokerCheck of the status of a member firm as a “taping firm” under
FINRA Rule 3170 (Tape Recording of Registered Persons by Certain Firms); and
(4) amend the FINRA Rule 1000 Series (Member Application and Associated Person
Registration) to require a member firm to submit a written request to FINRA’s
Department of Member Regulation (“Member Regulation”), through the Membership
Application Group (“MAP Group”), seeking a materiality consultation and approval of a
continuing membership application, if required, when a natural person that has, in the
prior five years, one or more “final criminal matters” or two or more “specified risk
events” 3 seeks to become an owner, control person, principal or registered person of the
member firm.
The text of the proposed rule change is available on FINRA’s website at
http://www.finra.org, at the principal office of FINRA and at the Commission’s Public
Reference Room.

3

As explained more below, the proposed definitions of “final criminal matter” and
“specified risk event” generally include final, adjudicated disclosure events
disclosed on a person’s or firm’s Uniform Registration Forms. For purposes of
the proposed rule change, Uniform Registration Forms for firms and brokers refer
to, and would be defined as, the Uniform Application for Broker-Dealer
Registration (Form BD), the Uniform Application for Securities Industry
Registration or Transfer (Form U4), the Uniform Termination Notice for
Securities Industry Registration (Form U5) and the Uniform Disciplinary Action
Reporting Form (Form U6), as such may be amended or any successor(s) thereto.
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II.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change
In its filing with the Commission, FINRA included statements concerning the

purpose of and basis for the proposed rule change and discussed any comments it
received on the proposed rule change. The text of these statements may be examined at
the places specified in Item IV below. FINRA has prepared summaries, set forth in
sections A, B, and C below, of the most significant aspects of such statements.
A.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

1.

Purpose

Overview
FINRA uses a combination of tools to reduce the risk of harm to investors from
member firms and the brokers they hire that have a history of misconduct. These tools
include assessments of applications filed by member firms to retain or employ an
individual subject to a statutory disqualification, reviews of membership and continuing
membership applications (“CMAs”), disclosure of brokers’ regulatory backgrounds,
supervision requirements, focused examinations, risk monitoring and disciplinary actions.
These tools, among others, have been useful in identifying and addressing a range of
misconduct and serve to further the Exchange Act goals, reflected in FINRA’s mission,
of investor protection and market integrity.
In addition, FINRA Rule 3110 (Supervision) requires member firms to establish
and maintain a system to supervise the activities of each associated person that is
reasonably designed to achieve compliance with applicable securities laws and FINRA
rules. The rule also requires member firms to establish, maintain and enforce written
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procedures to supervise the types of business in which they engage and the activities of
their associated persons that are reasonably designed to achieve compliance with
applicable securities laws and FINRA rules. 4
Despite these requirements and FINRA’s ongoing efforts to strengthen
protections for investors and the markets through its oversight of member firms and the
brokers they employ, persistent compliance issues continue to arise in some member
firms. Recent studies, for example, find that some firms persistently employ brokers who
engage in misconduct, which results in higher levels of misconduct by these firms. These
studies also provide evidence that past disciplinary and other regulatory events associated
with a member firm or individual can be predictive of similar future events, such as
repeated disciplinary actions, arbitrations and complaints. 5 This risk cannot always be
adequately addressed by FINRA’s existing rules and programs.
Brokers and member firms with a history of misconduct can pose a particular
challenge for FINRA’s existing examination and enforcement programs. For example,
FINRA examinations of member firms can identify compliance failures—or imminent

4

See Rule 3110(a) and (b).

5

For example, in 2015 FINRA’s Office of the Chief Economist (OCE) published a
study that examined the predictability of disciplinary and other disclosure events
associated with investor harm based on past similar events. The OCE study
showed that past disclosure events, including regulatory actions, customer
arbitrations and litigations of brokers, have significant power to predict future
investor harm. See Hammad Qureshi & Jonathan Sokobin, Do Investors Have
Valuable Information About Brokers? (FINRA Office of the Chief Economist
Working Paper, Aug. 2015). A subsequent academic research paper presented
evidence that suggests a higher rate of new disciplinary and other disclosure
events is highly correlated with past disciplinary and other disclosure events, as
far back as nine years prior. See Mark Egan, Gregor Matvos, & Amit Seru, The
Market for Financial Adviser Misconduct, J. Pol. Econ. 127, no. 1 (Feb. 2019):
233-295.
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failures—and prescribe remedies to be taken, but examiners are not empowered to
require a firm to change or limit its business operations in a particular manner. While
these constraints on the examination process protect firms from potentially arbitrary or
overly onerous examination findings, a firm or individual with a history of misconduct
can take advantage of these limits to continue ongoing activities that harm or pose risk of
harm to investors until they result in an enforcement action.
FINRA disciplinary actions, in turn, can be brought only after a violation—and
any resulting customer harm—may have already occurred. In addition, disciplinary
proceedings can take significant time to develop, prosecute and conclude, during which
time the respondent in a disciplinary proceeding is able to continue misconduct,
perpetuating significant risks of additional harm to customers and investors. Litigated
enforcement actions brought by FINRA involve a hearing and often multiple rounds of
appeals, thereby effectively forestalling the imposition of disciplinary sanctions—and
their potential deterrent effect—for an extended period. For example, a FINRA
enforcement proceeding could involve a hearing before a Hearing Panel, numerous
motions, an appeal to the NAC, and further appeals to the SEC and federal courts of
appeals. Moreover, even when a FINRA Hearing Panel or Hearing Officer imposes a
significant sanction, the sanction is stayed during appeal to the NAC, many sanctions are
automatically stayed on appeal to the SEC, and they potentially can be stayed during
appeal to the courts. When all appeals are exhausted, the respondent’s FINRA
registration may have terminated, limiting FINRA’s jurisdiction and eliminating the
leverage that FINRA has to incent the respondent to comply with the sanction, including
making restitution to customers.
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Similarly, FINRA’s eligibility proceedings are sometimes not available or
sufficient to address the risks posed by brokers with a significant history of past
misconduct. Federal law and regulations define the types of misconduct that
presumptively disqualify a broker from associating with a member firm and also govern
the standards and procedures FINRA must follow when a firm seeks to associate or
continue associating with a broker subject to a statutory disqualification. These laws and
regulations limit who FINRA may subject to an eligibility proceeding and affect how
FINRA may exercise its authority in those proceedings.
FINRA’s membership proceedings also do not always protect against the risks
posed when a firm hires brokers with a significant history of misconduct. For firms
eligible for the safe harbor for business expansions in IM-1011-1 (Safe Harbor for
Business Expansions), there are a defined set of expansions (including, among other
things, increases in the number of associated persons involved in sales) that are presumed
not to be a material change in business operations and therefore do not require the firm to
file a CMA.
Thus, notwithstanding the existing protections afforded by the federal securities
laws and FINRA rules, the risk of potential customer harm may persist where a firm or
broker has a significant history of past misconduct.
FINRA is taking steps to strengthen its tools to respond to brokers with a
significant history of misconduct and the firms that employ them, several of which are
described below. In addition, the proposed rule change, as explained further below,
would create several additional protections to address this risk.
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Additional Steps Undertaken by FINRA
As part of this initiative, FINRA has undertaken the following:
 Published Regulatory Notice 18-15 (Heightened Supervision), which reiterates
the existing obligation of member firms to implement for such individuals tailored
heightened supervisory procedures under Rule 3110;
 Published Regulatory Notice 18-17 (FINRA Revises the Sanction Guidelines),
which announced revisions to the FINRA Sanction Guidelines;
 Raised fees for statutory disqualification applications; 6 and
 Revised the qualification examination waiver guidelines to permit FINRA to more
broadly consider past misconduct when considering examination waiver requests.
In addition, to further address issues created by member firms that have a significant
history of misconduct, FINRA has issued a Regulatory Notice seeking comment on
proposed new Rule 4111 (Restricted Firm Obligations). 7
Proposed Amendments to the FINRA Rule 9200 Series and FINRA Rule 9300
Series to Enhance Investor Protection During the Pendency of an Appeal or Callfor-Review Proceeding
FINRA is proposing amendments to the Rule 9200 Series (Disciplinary
Proceedings) and Rule 9300 Series (Review of Disciplinary Proceeding by National
Adjudicatory Council and FINRA Board; Application for SEC Review) to bolster
investor protection during the pendency of an appeal from, or a NAC review of, a

6

See Securities Exchange Act Release No. 83181 (May 7, 2018), 83 FR 22107
(May 11, 2018) (Notice of Filing and Immediate Effectiveness of File No. SRFINRA-2018-018).

7

See Regulatory Notice 19-17 (May 2019).
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Hearing Panel or Hearing Officer disciplinary decision, by empowering Hearing Officers
to impose conditions or restrictions on disciplined respondents and requiring firms to
adopt heightened supervision plans concerning disciplined individual respondents. The
proposed rule also would establish a process for an expedited review by the Review
Subcommittee of the NAC of any conditions or restrictions imposed.
Currently, the Rule 9200 and Rule 9300 Series permit FINRA to bring
disciplinary actions against member firms, associated persons of member firms or
persons within FINRA’s jurisdiction for alleged violations of FINRA rules, SEC
regulations or federal securities laws. Following the filing of a complaint, FINRA’s
Chief Hearing Officer will assign a Hearing Officer to preside over the disciplinary
proceeding and appoint a Hearing Panel, or an Extended Hearing Panel if applicable, 8 to
conduct a hearing and issue a written decision. For each case, the Hearing Panel or, in
the case of default decisions, the Hearing Officer will issue a written decision that makes
findings and, if violations occurred, imposes sanctions. Sanctions can include, among
other things, fines, suspensions, bars and orders to pay restitution.
Under FINRA’s disciplinary procedures, any party can appeal a Hearing Panel or
Hearing Officer decision to the NAC. In addition, any member of the NAC or the NAC’s
Review Subcommittee, or the General Counsel in the case of default decisions, may on
their own initiate a review of a decision. On appeal or review, the NAC will determine if

8

References to “Hearing Panel” will refer to both a Hearing Panel and an Extended
Hearing Panel collectively, unless otherwise noted. A Hearing Panel consists of a
FINRA Hearing Officer and two panelists, drawn primarily from a pool of current
and former securities industry members of FINRA’s District and Regional
Committees, as well as its Market Regulation Committee, former members of
FINRA’s NAC and former FINRA Directors or Governors.
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a Hearing Panel’s or a Hearing Officer’s findings were factually supported and legally
correct. The NAC also reviews any sanctions imposed and considers the FINRA
Sanction Guidelines when doing so. The NAC prepares a proposed written decision. If
the FINRA Board of Governors does not call the case for review, the NAC’s decision
becomes final and constitutes the final disciplinary action of FINRA, unless the NAC
remands the proceeding to the Hearing Officer or Hearing Panel. If the FINRA Board of
Governors calls the case for review, the FINRA Board of Governors’ decision constitutes
the final disciplinary action of FINRA, unless the Board of Governors remands the
proceeding to the NAC. A respondent in a FINRA disciplinary proceeding may appeal a
final FINRA disciplinary action to the SEC, and further to a United States federal court of
appeals.
When a Hearing Panel or Hearing Officer decision is on appeal or review before
the NAC, any sanctions imposed by the Hearing Panel or Hearing Officer decision,
including bars and expulsions, are automatically stayed and not enforced against the
respondent during the pendency of the appeal or review proceeding. 9 In turn, the filing
of an application for SEC review stays the effectiveness of any sanction, other than a bar
or an expulsion, imposed in a decision constituting a final FINRA disciplinary action. 10
Proposed FINRA Rule 9285 (Interim Orders and Mandatory Heightened
Supervision While on Appeal or Discretionary Review) would establish additional
investor protections when a Hearing Panel or Hearing Officer decision that makes

9

See FINRA Rules 9311(b), 9312(b). In contrast, an appeal to the NAC or a call
for NAC review does not stay a decision, or that part of a decision, that imposes a
permanent cease and desist order. See FINRA Rules 9311(b), 9312(b).

10

See FINRA Rule 9370(a).
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findings that a respondent violated a statute or rule provision is appealed to the NAC or
called for NAC review.
Proposed Rule 9285(a) would provide that the Hearing Officer that participated in
the underlying disciplinary proceeding may impose any conditions or restrictions on the
activities of a respondent during the appeal as the Hearing Officer considers reasonably
necessary for the purpose of preventing customer harm. In light of comments received in
response to Regulatory Notice 18-16, FINRA has modified the proposal to make the
imposition of possible conditions and restrictions a separate, second step after a finding
of a violation by a Hearing Panel or Hearing Officer, and to provide greater clarity on
how the process would operate.
Unless otherwise ordered by a Hearing Officer, proposed Rule 9285(a)(1) would
allow FINRA’s Department of Enforcement (“Enforcement”), within ten days after
service of a notice of appeal from, or the notice of a call for NAC review of, a
disciplinary decision of a Hearing Officer or Hearing Panel, to file a motion for the
imposition of conditions or restrictions on the activities of a respondent that are
reasonably necessary for the purpose of preventing customer harm. 11 Proposed Rule
9285(a)(1) also would provide expressly that the Hearing Officer that participated in the
underlying disciplinary proceeding would have jurisdiction to rule on a motion seeking
conditions or restrictions, notwithstanding the appeal or call for NAC review. FINRA
believes that the Hearing Officer’s knowledge about the factual background and the
11

See Rule 9311(a) (generally allowing a party to file a notice of appeal within 25
days after service of a decision issued pursuant to Rule 9268 or Rule 9269) and
Rule 9312 (generally allowing a call for review within 45 days after the date of
service of a decision issued pursuant to Rule 9268 and within 25 days after the
date of service of a default decision issued pursuant to Rule 9269).
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violations, gained through presiding over the disciplinary proceeding, would make the
Hearing Officer well qualified to evaluate the potential for customer harm and craft, in
the first instance and in an expeditious manner, tailored conditions and restrictions to
minimize that potential harm. In a change from the proposal in Regulatory Notice 18-16,
the proposed rule would give the Hearing Officer who participated in the underlying
proceeding (instead of the Hearing Panel) the authority to impose conditions or
restrictions that are reasonably necessary for the purpose of preventing customer harm, a
change that FINRA believes will enable orders imposing conditions or restrictions to be
imposed more expeditiously.
Proposed Rule 9285(a)(2) through (a)(5), along with proposed Rule 9285(c),
would establish the briefing, timing and other procedural requirements relating to the
imposition of conditions or restrictions. The proposed rule would permit Enforcement to
file a motion seeking the imposition of conditions or restrictions that are reasonably
necessary for the purpose of preventing customer harm, and the motion must specify the
conditions and restrictions that are sought to be imposed and explain why they are
necessary. A respondent would have the right to file an opposition or other response to
the motion within ten days after service of the motion, unless otherwise ordered by the
Hearing Officer, and must explain why no conditions or restrictions should be imposed or
specify alternative conditions and restrictions that are sought to be imposed and explain
why they are reasonably necessary for the purpose of preventing customer harm.
Enforcement would have no automatic right to file a reply. The Hearing Officer would
decide the motion on the papers and without oral argument, unless an oral argument is
specifically ordered. In addition, the Hearing Officer would be required to issue a written
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order ruling upon the motion in an expeditious manner and no later than 20 days after any
opposition or permitted reply is filed. In an enhancement from the proposal in
Regulatory Notice 18-16, proposed Rule 9285(a)(5) also would require that the Office of
Hearing Officers provide a copy of the order to each FINRA member with which the
respondent is associated.
If the Hearing Officer grants a motion for conditions or restrictions, its order
should describe the activities that the respondent shall refrain from taking and any
conditions imposed. The Hearing Officer would be guided by the limiting principle—set
forth in proposed Rule 9285(a)(5)—that the Hearing Officer shall have the authority to
impose any conditions or restrictions that the Hearing Officer considers reasonably
necessary for the purpose of preventing customer harm. As FINRA explained in
Regulatory Notice 18-16, the conditions and restrictions imposed should target the
misconduct demonstrated in the disciplinary proceeding and be tailored to the specific
risks posed by the member firm or broker. Conditions or restrictions could include, for
example, prohibiting a member firm or broker from offering private placements in cases
of misrepresentations and omissions made to customers, or prohibiting penny stock
liquidations in cases involving violations of the penny stock rules. A condition could
also include posting a bond to cover harm to customers before the sanction imposed
becomes final or precluding a broker from acting in a specified capacity. FINRA
believes authorizing Hearing Officers to impose conditions or restrictions during the
period an appeal or review proceeding is pending would allow FINRA to target the
demonstrated bad conduct of a respondent during the pendency of the appeal or review
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and add an interim layer of investor protection while the disciplinary proceeding remains
pending. 12
Proposed Rule 9285(b), along with proposed Rule 9285(c), would establish an
expedited process for the review of a Hearing Officer’s order imposing conditions or
restrictions. Specifically, proposed Rule 9285(b)(1) would permit a respondent that is
subject to a Hearing Officer order imposing conditions or restrictions to file, within ten
days after service of that order, a motion with the Review Subcommittee to modify or
remove any or all of the conditions or restrictions. Proposed Rule 9285(b)(2) would
provide, among other things, that the respondent has the burden to show that the
conditions or restrictions are not reasonably necessary for the purpose of preventing
customer harm. 13

12

The examples of conditions and restrictions set forth above are intended to
provide guidance concerning the kinds of conditions and restrictions that could be
imposed. FINRA expects that requiring Enforcement to file a motion specifying
the conditions or restrictions sought also will help focus adjudicators on options
that are available, and allow for the flexibility needed to address the risk posed by
different factual scenarios. If helpful to adjudicators and parties, FINRA also
would publish additional guidance on the kinds of restrictions or conditions that
could be imposed.

13

In Regulatory Notice 18-16, FINRA originally proposed that the respondent
would also be required to demonstrate that Hearing Officer “committed an error
by ordering the conditions or restrictions imposed.” FINRA believes that it is
more appropriate for the burden in proposed Rule 9285(b)(2) to mirror what
Enforcement must show when seeking conditions or restrictions and the Hearing
Officer’s authority to impose conditions and restrictions.
Notwithstanding that FINRA no longer proposes including the “committed an
error” standard in the proposed rule, FINRA intends that the Review
Subcommittee would essentially conduct a de novo review when considering a
respondent’s motion to modify or remove conditions or restrictions. An exception
would be for a Hearing Officer’s credibility determinations, which are entitled to
considerable weight and deference, and can be overturned only where the record
contains substantial evidence for doing so.
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Proposed Rule 9285(b)(3) would give Enforcement five days from service of the
respondent’s motion to file an opposition or other response, unless otherwise ordered by
the Review Subcommittee. Proposed Rule 9285(b)(4) would provide that the respondent
may not file a reply. Proposed Rule 9285(b)(5) would provide that the NAC’s Review
Subcommittee would decide the motion based on the papers and without oral argument,
unless an oral argument is specifically ordered by the Review Subcommittee, and make
that decision in an expeditious manner and no later than 30 days after the filing of the
opposition. The rule would provide that the Review Subcommittee could approve,
modify or remove any and all of the conditions or restrictions. It also would require that
FINRA’s Office of General Counsel provide a copy of the Review Subcommittee’s order
to each FINRA member with which the respondent is associated. Proposed Rule
9285(b)(6) would provide that the filing of a motion pursuant to Rule 9285(b) would stay
the effectiveness of the conditions and restrictions ordered by the Hearing Officer until
the Review Subcommittee rules on the motion.
Proposed Rule 9285(d) would provide that conditions or restrictions imposed by a
Hearing Officer that are not subject to a stay or imposed by the Review Subcommittee
shall remain in effect until FINRA’s final decision takes effect. Thus, the conditions or
restrictions would remain in effect until there is a final FINRA disciplinary action and all
appeals are exhausted.
The remainder of proposed Rule 9285 sets requirements for member firms, during
an appeal or NAC review proceeding, to establish mandatory heightened supervision
plans for disciplined respondents. Specifically, when a Hearing Panel or Hearing Officer
disciplinary decision finding that a respondent violated a statute or rule provision is
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appealed or called for NAC review, proposed Rule 9285(e) would require any member
with which the respondent is associated to adopt a written plan of heightened supervision
of the respondent. The plan of heightened supervision would be required to comply with
FINRA Rule 3110, 14 be reasonably designed and tailored to include specific supervisory
policies and procedures that address the violations found by the Hearing Panel or Hearing
Officer, and be reasonably designed to prevent or detect a reoccurrence of those
violations. The plan of heightened supervision would be required to, at a minimum,
designate an appropriately registered principal responsible for carrying out the plan of
heightened supervision. Proposed Rule 9285(d) also would require that the plan of
heightened supervision be signed by the designated principal and include an
acknowledgement that the principal is responsible for implementing and maintaining the
plan. The plan of heightened supervision would be required to remain in place until
FINRA’s final decision takes effect. Thus, the plan of heightened supervision would be
required to remain in place until there is a final FINRA disciplinary action and all appeals
are exhausted. 15
Proposed Rule 9285(d) would require the member to file the written plan of
heightened supervision with FINRA’s Office of General Counsel and serve a copy on

14

Rule 3110 requires member firms to establish and maintain a system to supervise
the activities of each associated person that is reasonably designed to achieve
compliance with applicable securities laws and FINRA rules. See also Regulatory
Notice 18-15 (Guidance on Implementing Effective Heightened Supervisory
Procedures for Associated Persons with a History of Misconduct), at p.2 & n.2
(April 2018).

15

Although proposed Rule 9285(d) would not require heightened supervision plans
after FINRA’s final decision takes effect, the supervisory obligations of member
firms regarding associated persons with a history of past misconduct would
continue to apply. See Regulatory Notice 18-15 (April 2018).
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Enforcement and the respondent, within ten days of any party filing an appeal from the
Hearing Panel’s or Hearing Officer’s decision or of the case being called for NAC
review. Similarly, if the respondent becomes associated with another member firm while
the Hearing Panel’s or Hearing Officer’s decision is on appeal to, or review before, the
NAC, that firm would be required, within ten days of the respondent becoming associated
with it, to file a copy of a plan of heightened supervision with FINRA’s Office of General
Counsel and serve a copy on Enforcement and the respondent.
In a change from Regulatory Notice 18-16, FINRA has modified the heightened
supervision plan requirements to account for the possibility that a firm could be required
pursuant to proposed Rule 9285(e) to adopt a mandatory heightened supervision plan
before any conditions or restrictions imposed pursuant to proposed Rule 9285 take effect.
Proposed Rule 9285(e)(1) would require that a member that has adopted a written plan of
heightened supervision for a respondent would be required to file and serve an amended
plan that takes into account any conditions or restrictions imposed pursuant to proposed
Rule 9285, within ten days of the conditions or restrictions becoming effective.
Proposed Rule 9285 would apply to disciplinary proceedings initiated on or after
the effective date of the proposed rule.
Along with proposed Rule 9285, FINRA is proposing corresponding amendments
to five existing rules: FINRA Rules 9235 (Hearing Officer Authority), 9311 (Appeal by
Any Party; Cross-Appeal), 9312 (Review Proceeding Initiated by Adjudicatory Council),
9321 (Transmission of Record), and 9556 (Failure to Comply with Temporary and
Permanent Cease and Desist Orders).

Page 117 of 406
The proposed amendments to Rule 9235 would provide that the Hearing Officer
has the authority to rule on a motion pursuant to Rule 9285 for conditions or restrictions.
The proposed amendments to Rules 9311 and 9312 would ensure that the stay
provisions in those rules do not affect a motion for conditions or restrictions. 16 Currently,
Rule 9311(b) provides, in pertinent part, that an appeal to the NAC from a decision
issued pursuant to Rule 9268 or Rule 9269 shall operate as a stay of that decision until
the NAC issues a decision pursuant to Rule 9349 or, in cases called for discretionary
review by the FINRA Board, until a decision is issued pursuant to Rule 9351. Rule
9312(b) contains similar stay provisions for decisions that are called for review. Rules
9311(b) and 9312(b) would be amended to expressly state that, notwithstanding the stay
of sanctions under Rules 9311 and 9312, the Hearing Officer may impose such conditions
and restrictions on the activities of a respondent as the Hearing Officer considers
reasonably necessary for the purpose of preventing customer harm, in accordance in
proposed Rule 9285(a), and that the Review Subcommittee shall consider any motion
filed pursuant to Rule 9285(b) to modify or remove any or all of the conditions or
restrictions.
Other proposed amendments to Rule 9311 and 9312 would ensure that a member
firm is notified of events that would require it to adopt a written plan of heightened
supervision pursuant to proposed Rule 9285. 17 Proposed Rule 9311(g) would require the
Office of Hearing Officers, when an appeal is filed from a decision finding that a

16

The proposed amendments to Rule 9312 discussed in this paragraph reflect an
enhancement to the proposal in Regulatory Notice 18-16 (April 2018).

17

The proposed amendments to Rules 9311 and 9312 discussed in this paragraph
are an enhancement from the proposal in Regulatory Notice 18-16 (April 2018).
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Respondent violated a statute or rule provision, to promptly notify each FINRA member
with which the Respondent is associated that an appeal has been filed. Similarly,
proposed Rule 9312(c)(3) would require the Office of General Counsel, when a decision
finding that a Respondent violated a statute or rule provision is called for review, to
promptly notify each FINRA member with which the Respondent is associated of the call
for review.
The proposed amendments to Rule 9321 would govern the record related to a
motion for conditions or restrictions. 18 Rule 9321 currently governs the process for the
Office of Hearing Officers to transmit the record of a disciplinary proceeding to the
NAC. The proposed amendments to Rule 9321 would set forth provisions for how the
Office of Hearing Officers would transmit to the NAC the supplemental record of a
proceeding concerning a motion to impose conditions or restrictions.
Rule 9556 currently governs expedited proceedings for failures to comply with
temporary and permanent cease and desist orders. The proposed amendments to Rule
9556 would grant FINRA staff the authority to bring an expedited proceeding against a
respondent that fails to comply with conditions and restrictions imposed pursuant to
proposed Rule 9285 and create the process for the expedited proceeding. Specifically,
proposed Rule 9556(a)(2) would permit FINRA staff to issue a notice to a respondent
stating that the failure to comply with the conditions or restrictions imposed under Rule
9285 within seven days of service of the notice will result in a suspension or cancellation
of membership or a suspension or bar from associating with any member. Proposed Rule

18

The proposed amendments to Rule 9321 reflect an enhancement to the proposal in
Regulatory Notice 18-16 (April 2018).
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9556(c)(2) would govern the contents of the notice. It would require that the notice
explicitly identify the conditions or restrictions that are alleged to have been violated and
contain a statement of facts specifying the alleged violation. It also would require that
the notice state or explain—just as the rule currently requires for a notice of a failure to
comply with temporary and permanent cease and desist orders—when the FINRA action
will take effect, what the respondent must do to avoid such action, that the respondent
may file a written request for a hearing with the Office of Hearing Officers pursuant to
Rule 9559, the deadline for requesting a hearing and the Hearing Officer’s or Hearing
Panel’s authority.
Proposed Amendments to the FINRA Rule 9520 Series to Require Interim Plans
of Heightened Supervision of a Disqualified Person During the Period When
FINRA is Reviewing an Eligibility Application
FINRA is proposing to amend FINRA Rule 9522 (Initiation of Eligibility
Proceeding; Member Regulation Consideration) in the FINRA Rule 9520 Series
(Eligibility Proceedings) to require a member firm that files an application to continue
associating with a disqualified person under Rule 9522(a)(3) or 9522(b)(1)(B) to also
include an interim plan of heightened supervision that would be in effect throughout the
entirety of the application review process. 19 The proposed amendments would delineate
the circumstances under which a statutorily disqualified individual may remain associated
with a FINRA member while FINRA is reviewing the application.

19

In Regulatory Notice 18-16 (April 2018), FINRA originally proposed the
amendments discussed in this section as amendments to FINRA Rule 9523.
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As background, brokers who have engaged in the types of misconduct specified in
the Exchange Act’s statutory disqualification provisions must undergo special review by
FINRA before they are permitted to re-enter or continue working in the securities
industry. In conducting its review, FINRA seeks to exclude brokers who pose a risk of
recidivism from re-entering or continuing in the securities business, subject to the limits
developed in SEC case law.
As a general framework, the Exchange Act sets out the types of misconduct that
presumptively exclude brokers from engaging in the securities business, identified as
statutory disqualifications. 20 These statutory disqualifications are the result of actions
against a broker taken by a regulator or court based on a finding of serious misconduct
that calls into question the integrity of the broker, and include, among other things, any
felony and certain misdemeanors for a period of ten years from the date of conviction;
expulsions or bars (and current suspensions) from membership or participation in a selfregulatory organization; bars (and current suspensions) ordered by the SEC, Commodity
Futures Trading Commission or other appropriate regulatory agency or authority; willful
violations of the federal securities and commodities laws or MSRB rules; permanent or
temporary injunctions from acting in certain capacities; and certain final orders of a state
securities commission.
The Exchange Act and SEC rules thereunder establish a framework within which
FINRA evaluates whether to allow an individual who is subject to a statutory

20

Section 3(a)(39) of the Exchange Act defines the circumstances when a person is
subject to a “statutory disqualification.”
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disqualification to associate with a member firm. 21 A member firm that seeks to employ
or continue the employment of a disqualified individual must file an application seeking
approval from FINRA (“SD Application”). 22 The Rule 9520 Series sets forth rules
governing eligibility proceedings, in which FINRA evaluates whether to allow a member,
person associated with a member, potential member or potential associated person subject
to a statutory disqualification to enter or remain in the securities industry. A member
firm’s SD Application to associate with, or continue associating with, a disqualified
person is subject to careful scrutiny by FINRA to review whether the individual’s
association with the member firm is in the public interest and does not create an
unreasonable risk or harm to the market or investors. To determine whether the SD
Application will be approved or denied, FINRA takes into account factors that include
the nature and gravity of the disqualifying event; the length of time that has elapsed since
the disqualifying event and any intervening misconduct occurring since; the regulatory
history of the disqualified individual, the firm and individuals who will act as
supervisors; the potential for future regulatory problems; the precise nature of the
securities-related activities proposed in the SD Application; and any proposed plan of
heightened supervision. 23

21

See 15 U.S.C. 78o-3(g)(2) (“A registered securities association may, and in cases
in which the Commission, by order, directs as necessary or appropriate in the
public interest or for the protection of investors shall, deny membership to any
registered broker or dealer, and bar from becoming associated with a member any
person, who is subject to a statutory disqualification.”); see also 17 CFR 240.19h1.

22

See General Information on FINRA’s Eligibility Requirements,
http://www.finra.org/industry/general-information-finras-eligibility-requirements.

23

FINRA’s review of many SD Applications also is governed by the standards set
forth in Paul Edward Van Dusen, 47 S.E.C. 668 (1981), and Arthur H. Ross, 50
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If FINRA recommends approval of the SD Application, the recommendation is
submitted either directly to the SEC for its review or to the NAC and ultimately to the
SEC for their reviews and approvals, as applicable. If FINRA recommends denial of the
SD Application, the member firm has the right to a hearing before a panel of the
Statutory Disqualification Committee and the opportunity to demonstrate why the SD
Application should be approved. 24 If the NAC denies the SD Application, the member
firm can appeal the decision to the SEC and, thereafter, a federal court of appeals. 25

S.E.C. 1082 (1992). These standards provide that in situations where an
individual’s misconduct has already been addressed by the SEC or FINRA, and
certain sanctions have been imposed for such misconduct, FINRA should not
consider the individual’s underlying misconduct when it evaluates an SD
Application. In Van Dusen, the SEC stated that when the period of time specified
in the sanction has passed, in the absence of “new information reflecting
adversely on [the applicant’s] ability to function in his proposed employment in a
manner consonant with the public interest,” it is inconsistent with the remedial
purposes of the Exchange Act and unfair to deny an application for re-entry. 47
S.E.C. at 671. The SEC also noted in Van Dusen, however, that an applicant’s reentry is not “to be granted automatically” after the expiration of a given time
period. Id. Instead, the SEC instructed FINRA to consider other factors, such as:
(1) “other misconduct in which the applicant may have engaged”; (2) “the nature
and disciplinary history of a prospective employer”; and (3) “the supervision to be
accorded the applicant.” Id. Further, in Ross, the SEC established a narrow
exception to the rule that FINRA confine its analysis to “new information.”
50 S.E.C. at 1085. The SEC stated that FINRA could consider the conduct
underlying a disqualifying order if an applicant’s later misconduct was so similar
that it formed a “significant pattern.” Id. at 1085 n.10.
24

The hearing panel considers evidence and other matters in the record and makes a
written recommendation on the SD Application to the Statutory Disqualification
Committee. See Rule 9524(a)(10). The Statutory Disqualification Committee, in
turn, recommends a decision to the NAC, which issues a written decision to the
member firm that filed the SD Application. See Rules 9524(a)(10), 9524(b).

25

Approximately 73.5 percent of the SD Applications filed during 2013-2018 were
either denied by FINRA, withdrawn because the applicant expected FINRA
would recommend denial of its application, or closed because the SD Application
was not required by operation of law. Approximately 12.5 percent were
approved. FINRA approval sometimes resulted from legal principles, including
those embodied in the Exchange Act and in case law, as noted above, which limits
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Currently, as part of an SD Application, a member firm will propose a written
plan of heightened supervision of the statutorily disqualified person that would become
effective upon approval by FINRA of the SD Application to associate with the statutorily
disqualified person. 26 A heightened supervisory plan must be acceptable to FINRA, and
FINRA will reject any plan that is not specifically tailored to address the individual’s
prior misconduct and mitigate the risk of future misconduct. In this regard, FINRA’s
primary consideration is a heightened supervisory plan carefully constructed to best
ensure investor protection.
Despite the fact that FINRA will generally not approve an SD Application that
lacks an acceptable plan of heightened supervision, there is currently no requirement
under FINRA rules that firms place statutorily disqualified individuals whom they
employ on interim heightened supervision while an SD Application is pending.
However, the proposed amendments to Rule 9522 would establish this requirement,
consistent with existing FINRA guidance. 27

FINRA’s discretion to deny an application. The remaining 14 percent of the SD
Applications are pending.
26

See General Information on FINRA’s Eligibility Requirements,
http://www.finra.org/industry/general-information-finras-eligibility-requirements
(explaining that “in virtually every application that the NAC approves, it will do
so subject to the applicant member’s agreement to implement a special
supervisory plan”).

27

FINRA has reminded member firms of their obligation to tailor the firm’s
supervisory systems to account for brokers with a history of industry or
regulatory-related incidents, including disciplinary actions. And specifically as to
disqualified persons, FINRA has stated that a firm’s continuing to associate with a
person who becomes disqualified while associated with the firm raises significant
investor protection concerns, and that such a firm should evaluate the facts and
circumstances to make a determination of whether adopting and implementing an
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Specifically, proposed Rule 9522(f) would require that an application to continue
associating with a statutorily disqualified person must include an interim plan of
heightened supervision and a written representation from the member firm that the
statutorily disqualified person is currently subject to that plan. The proposed rule would
require that the interim plan of heightened supervision comply with Rule 3110 and be
reasonably designed and tailored to include specific supervisory policies and procedures
that address any regulatory concerns related to the nature of the disqualification, the
nature of the firm’s business, and the disqualified person’s current and proposed activities
during the review process. The proposed rule also would require that the SD Application
identify an appropriately registered principal responsible for carrying out the interim plan
of heightened supervision, and that the responsible principal sign the plan and
acknowledge his or her responsibility for implementing and maintaining it. The interim
plan of heightened supervision would be in effect throughout the entirety of the SD
Application review process, which would conclude only upon the final resolution of the
eligibility proceeding.
Proposed Rule 9522(g) would authorize Member Regulation to reject an SD
Application filed pursuant to Rule 9522(a)(3) or Rule 9522(b)(1)(B) that seeks the
continued association of a disqualified person if it determines that the application is
substantially incomplete—either because it does not include a reasonably designed
interim plan of heightened supervision or because it does not include a written
representation that the disqualified person is currently subject to that plan. The

interim plan of heightened supervision during the pendency of an SD Application
would be appropriate. See Regulatory Notice 18-15 (April 2018).
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sponsoring firm would have ten days after service of the notice of delinquency, or such
other time as prescribed by Member Regulation, to remedy the SD Application.
Under proposed Rule 9522(h), if an applicant firm fails to remedy an SD
Application that is substantially incomplete, Member Regulation would provide written
notice of its determination to reject the SD Application and its reasons for so doing, and
FINRA would refund the application fee, less $1,000, which FINRA would retain as a
processing fee. Upon such rejection of the SD Application, the applicant firm would be
required to promptly terminate association with the disqualified person. 28
The proposed amendments to Rule 9522 would apply to SD Applications that are
filed on or after the effective date of the proposed rule amendments.
Proposed Amendments to FINRA Rule 8312
Rule 8312 (FINRA BrokerCheck Disclosure) governs the information FINRA
releases to the public through its BrokerCheck system. 29 BrokerCheck helps investors
make informed choices about the brokers and member firms with which they conduct
business by providing extensive registration and disciplinary history to investors at no
charge. FINRA requires member firms to inform their customers of the availability of
BrokerCheck. 30

28

As part of its examination program, FINRA would generally examine for
compliance with interim plans of heightened supervision established pursuant to
proposed Rule 9522(f).

29

The BrokerCheck website address is brokercheck.finra.org.

30

See FINRA Rule 2210(d)(8) (requiring that each of a member’s websites include
a readily apparent reference and hyperlink to BrokerCheck on the initial webpage
that the member intends to be viewed by retail investors and any other webpage
that includes a professional profile of one or more registered persons who conduct
business with retail investors); FINRA Rule 2267 (requiring members to provide
to customers the FINRA BrokerCheck Hotline Number and a statement as to the
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Rule 8312(b) currently requires that FINRA release information about, among
other things, whether a particular member firm is subject to the provisions of FINRA
Rule 3170 (Tape Recording of Registered Persons by Certain Firms) (the “Taping Rule”),
but only in response to telephonic inquiries via the BrokerCheck toll-free telephone
listing. The Taping Rule is designed to ensure that a member firm with a significant
number of registered persons that previously were employed by “disciplined firms” 31 has
specific supervisory procedures in place to prevent fraudulent and improper sales
practices or other customer harm. 32 Under the Taping Rule, a member with a specified

availability to the customer of an investor brochure that includes information
describing BrokerCheck).
31

Rule 3170(a)(2) defines a “disciplined firm” to mean:
(A) a member that, in connection with sales practices involving the offer,
purchase, or sale of any security, has been expelled from membership or
participation in any securities industry self-regulatory organization or is
subject to an order of the SEC revoking its registration as a broker-dealer;
(B) a futures commission merchant or introducing broker that has been
formally charged by either the Commodity Futures Trading Commission
or a registered futures association with deceptive telemarketing practices
or promotional material relating to security futures, those charges have
been resolved, and the futures commission merchant or introducing broker
has been closed down and permanently barred from the futures industry as
a result of those charges; or
(C) a futures commission merchant or introducing broker that, in
connection with sales practices involving the offer, purchase, or sale of
security futures is subject to an order of the SEC revoking its registration
as a broker or dealer.

32

To assist member firms in complying with Rule 3170, FINRA publishes on its
website a list of Disciplined Firms Under FINRA Taping Rule, which identifies
firms that meet the definition of “disciplined firm” and that were disciplined
within the last three years. As of March 31, 2020, that list identified seven firms
as “disciplined firms.” See https://www.finra.org/rules-guidance/oversightenforcement/disciplinary-actions/disciplined-firms-under-taping-rule.
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percentage of registered persons who have been associated with disciplined firms in a
registered capacity in the last three years is designated as a “taping firm.” 33
A member firm that either is notified by FINRA or otherwise has actual
knowledge that it is a taping firm must establish, maintain and enforce special written
procedures for supervising the telemarketing activities of all its registered persons. Those
procedures must include procedures for recording all telephone conversations between
the taping firm’s registered persons and both existing and potential customers, and for
reviewing the recordings to ensure compliance with applicable securities laws and
regulations and applicable FINRA rules. The Taping Rule also requires taping firms to
retain all the recordings for a period of not less than three years and file quarterly reports
with FINRA. 34

33

Rule 3170(a)(5)(A) defines a “taping firm” to mean:
(i) A member with at least five but fewer than ten registered persons,
where 40% or more of its registered persons have been associated with
one or more disciplined firms in a registered capacity within the last three
years;
(ii) A member with at least ten but fewer than twenty registered persons,
where four or more of its registered persons have been associated with one
or more disciplined firms in a registered capacity within the last three
years;
(iii) A member with at least twenty registered persons where 20% or more
of its registered persons have been associated with one or more disciplined
firms in a registered capacity within the last three years.
As of March 31, 2020, there is one firm that is designated as a taping firm.

34

Rule 3170 provides member firms that trigger application of the taping
requirement a one-time opportunity to adjust their staffing levels to fall below the
prescribed threshold levels and thus avoid application of the Taping Rule. See
Rule 3170(c).
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To provide enhanced disclosure to the public of information as to whether a
member firm is subject to the Taping Rule, FINRA is proposing to delete the requirement
in Rule 8312(b) that FINRA provide that information only in response to telephonic
inquiries via the BrokerCheck toll-free telephone listing. As a result, proposed Rule
8312(b) would permit FINRA to release through BrokerCheck information as to whether
a particular member firm is subject to the Taping Rule. 35 FINRA believes that
broadening the disclosure through BrokerCheck of the status of a member firm as a
taping firm will help inform more investors of the heightened procedures required of the
firm, which may incent the investors to research more carefully the background of a
broker associated with the taping firm.
Proposed Amendments to the FINRA Rule 1000 Series to Impose Additional
Obligations on Member Firms that Associate with Persons with a Significant
History of Past Misconduct 36
 Current MAP Process
FINRA is proposing amendments to the FINRA Rule 1000 Series (Member
Application and Associated Person Registration)—specifically the rules that govern
membership proceedings (“MAP Rules”)—to impose additional obligations on member
firms when a natural person that has, in the prior five years, either one or more “final

35

See Rule 8312(a) (requiring that “[i]n response to a written inquiry, electronic
inquiry, or telephonic inquiry via a toll-free telephonic listing,” FINRA shall
release through BrokerCheck information regarding, in pertinent part, a current or
former FINRA member).

36

The text of FINRA Rules 1011, 1017 and CAB Rule 111 incorporates the changes
approved by the SEC in Securities Exchange Act Release No. 88482 (March 26,
2020), 85 FR 18299 (April 1, 2020) (Order Approving File No. SR-FINRA-2019030) (“MAP Rules Amendment Release”).
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criminal matters” or two or more “specified risk events” seeks to become an owner,
control person, principal or registered person of the member.
Reviewing CMAs is one of the ways FINRA seeks to address the risks posed by
brokers with a significant history of misconduct. Rule 1017 specifies the changes in a
member’s ownership, control or business operations that require a CMA and FINRA’s
approval. 37 Among the events that require a CMA are a “material change in business
operations,” which is defined to include: (1) removing or modifying a membership
agreement restriction; (2) market making, underwriting or acting as a dealer for the first
time; and (3) adding business activities that require a higher minimum net capital under

37

See Rule 1017(a). The events that require a member to file a CMA for approval
before effecting the proposed event are:
(1) a merger of the member with another member, unless both members
are members of the New York Stock Exchange, Inc. (“NYSE”) or the
surviving entity will continue to be a member of the NYSE;
(2) a direct or indirect acquisition by the member of another member,
unless the acquiring member is a member of the NYSE;
(3) direct or indirect acquisitions or transfers of 25 percent or more in the
aggregate of the member’s assets or any asset, business or line of
operation that generates revenues composing 25 percent or more in the
aggregate of the member’s earnings measured on a rolling 36-month basis,
unless both the seller and acquirer are members of the NYSE;
(4) a change in the equity ownership or partnership capital of the member
that results in one person or entity directly or indirectly owning or
controlling 25 percent or more of the equity or partnership capital; or
(5) a material change in business operations as defined in Rule 1011.
In addition, Rule 1017(a)(6) mandates a member firm to seek a materiality
consultation in two situations in which specified pending arbitration claims,
unpaid arbitration awards, or unpaid arbitration settlements are involved. See
MAP Rules Amendment Release.
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SEA Rule 15c3-1. 38 In addition, a CMA is required for business expansions to increase
the number of “associated persons involved in sales,” offices, or markets made that are a
material change in business operations. 39 However, IM-1011-1 (Safe Harbor for
Business Expansions) creates a safe harbor for incremental increases in these three
categories of business expansions. Under this safe harbor provision, a member, subject to
specified conditions and thresholds, may undergo such business expansions without filing
a CMA. 40 One such expansion is an increase, within the parameters set forth in IM1011-1, in the number of “associated persons involved in sales.” 41

38

See Rules 1011(l), 1017(a)(5). Rule 1011(l) sets forth a non-exhaustive list of
events that are material changes in business operations. FINRA also has provided
guidance on additional criteria member firms should take into consideration when
assessing the materiality of a proposed change. See Notice to Members 00-73
(October 2000). A member may file an application for approval of a material
change in business operations at any time, but the member may not effect such
change until the conclusion of the proceeding, unless Member Regulation and the
member otherwise agree. See Rule 1017(c)(3).

39

See Rule 1017(b)(2)(C) (“If the application requests approval of an increase in
Associated Persons involved in sales, offices, or markets made, the application
shall set forth the increases in such areas during the preceding 12 months.”).

40

The safe harbor is unavailable to a member that has a membership agreement that
contains a specific restriction as to one or more of the three areas of expansion or
to a member that has a “disciplinary history” as defined in IM-1011-1. The safe
harbor also is not available to any member that is seeking to add one or more
“associated persons involved in sales” and one or more of those associated
persons has a “covered pending arbitration claim,” an unpaid arbitration award or
unpaid settlement related to an arbitration. See MAP Rules Amendment Release.

41

For eligible firms, IM-1011-1 permits a firm that has one to ten “associated
persons involved in sales” to increase that number by ten persons within a oneyear period, and a firm that has 11 or more “associated persons involved in sales”
to increase that number by ten persons or 30 percent, whichever is greater, within
a one-year period. See IM-1011-1.
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In determining whether to approve a CMA, Member Regulation, through the
MAP Group (collectively, “the Department”), evaluates whether the applicant and its
associated persons meet each of the standards for admission in FINRA Rule 1014(a) and
whether the applicant would continue to meet those standards upon approval of the
CMA. 42 The Department evaluates an applicant’s financial, operational, supervisory and
compliance systems to ensure that each applicant meets these standards for admission.
One of the standards, Rule 1014(a)(3), requires an applicant to demonstrate that it
and its associated persons are capable of complying with the federal securities laws and
FINRA rules, including observing high standards of commercial honor and just and
equitable principles of trade. When the Department evaluates the Rule 1014(a)(3)
standard, it takes into consideration, among other things, whether persons associated with
an applicant are the subject of disciplinary actions taken against them by industry
authorities, criminal actions, civil actions, arbitrations, customer complaints, remedial
actions or other industry-related matters that could pose a threat to public investors. 43
Some of these matters are considered whether they are adjudicated, settled or pending. 44
Some of these events are so material that, when they exist, a presumption exists that the
CMA should be denied. 45

42

See Rule 1017(h)(1) and (h)(1)(A).

43

See Rule 1014(a)(3).

44

See Rule 1014(a)(3).

45

See Rule 1017(h) (“Where the Department determines that the Applicant or its
Associated Person are the subject of any of the events set forth in Rule
1014(a)(3)(A) and (C) through (E), a presumption exists that the application
should be denied.”).
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Although firms with a “disciplinary history” as defined by IM-1011-1 are not
eligible to use the safe harbor, none of the safe harbor’s parameters relates to the history
of a member firm’s associated persons. Given the recent studies that provide evidence of
the predictability of future regulatory-related events for brokers with a history of past
regulatory-related events, FINRA is concerned about instances where a member onboards associated persons with a significant history of misconduct and does so within the
safe-harbor parameters, thus avoiding prior consultation or review by FINRA. FINRA
believes there are instances in which a member firm’s hiring of an associated person with
a significant history of misconduct—and other associations with such persons—would
reflect a material change in business operations.
 Proposed Rule 1017(a)(7) to Require Materiality Consultations
The proposed amendments to the MAP Rules would seek to address this concern.
Proposed Rule 1017(a)(7) would require that a member firm, notwithstanding Rule
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1017(a)(3), 46 (a)(4), 47 (a)(5) 48 and (a)(6) 49 and IM-1011-1, 50 file a CMA when a natural
person seeking to become an owner, control person, principal or registered person of a
member has, in the prior five years, one or more “final criminal matters” or two or more
“specified risk events”—as further explained below—unless the member has submitted a
written request to the Department seeking a materiality consultation for the contemplated
activity. Rule 1017(a)(7) would further provide, however, that Rule 1017(a)(7) would
not apply when the member is required to file an SD Application or written request for
relief pursuant to Rule 9522 for approval of the same contemplated association. 51

46

Rule 1017(a)(3) requires a member to file a CMA for approval of direct or
indirect acquisitions or transfers of 25 percent or more in the aggregate of the
member’s assets or any asset, business or line of operation that generates revenues
composing 25 percent or more in the aggregate of the member’s earnings
measured on a rolling 36-month basis, unless both the seller and acquirer are
members of the New York Stock Exchange, Inc. The reference to Rule
1017(a)(3) in proposed Rule 1017(a)(7) reflects a change from the proposal in
Regulatory Notice 18-16.

47

Rule 1017(a)(4) requires a member to file a CMA for approval of a change in the
equity ownership or partnership capital of the member that results in one person
or entity directly or indirectly owning or controlling 25 percent or more of the
equity or partnership capital.

48

Rule 1017(a)(5) requires a member to file a CMA for approval of a “material
change in business operations.”

49

See MAP Rules Amendment Release.

50

The reference to IM-1011-1 in proposed Rule 1017(a)(7) reflects a change from
the proposal in Regulatory Notice 18-16.

51

In that event, the member firm would be required to obtain FINRA’s approval to
associate or continue associating with the disqualified person pursuant to the
FINRA Rule 9520 Series, but it would not also be required to request a
materiality consultation or file a CMA pursuant to proposed Rule 1017(a)(7). The
Member Regulation staff that considers the SD Application may consult with the
MAP Group, as appropriate.
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Proposed Rule 1017(a)(7) also would contain requirements for the request seeking a
materiality consultation and the Department’s review and determination, including a
description of the possible outcomes of FINRA’s determination on a materiality
consultation.
Proposed Rule 1017(a)(7) also would establish that the safe harbor for business
expansions in IM-1011-1 would not be available to the member firm when a materiality
consultation is required under proposed Rule 1017(a)(7). In a corresponding change,
proposed IM-1011-3 (Business Expansions and Persons with Specified Risk Events)
would provide that the safe harbor for business expansions in IM-1011-1 would not be
available to any member that is seeking to add a natural person who has, in the prior five
years, one or more “final criminal matters” or two or more “specified risk events” and
seeks to become an owner, control person, principal or registered person of the member.
Proposed IM-1011-3 would further provide, in those circumstances, that if the member is
not otherwise required to file a CMA, the member must comply with the requirements of
proposed Rule 1017(a)(7). 52 Proposed Rule 1017(a)(7) and proposed IM-1011-3 would
not apply when a person is already a principal at a member firm and seeks to add an
additional principal registration at that same firm. In that instance, the proposed rule
amendments would not require a materiality consultation.

52

FINRA has modified the language in proposed Rule 1017(a)(7) and IM-1011-3
from the versions that were proposed in Regulatory Notice 18-16. FINRA has
done so for clarity and to align the structure of these proposed rules to the changes
to the MAP Rules approved in the MAP Rules Amendment Release.
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Currently, FINRA has a voluntary materiality consultation process. 53 As
explained above, a member is required to file a CMA when it plans to undergo an event
specified under Rule 1017 (e.g., acquisition or transfer of the member’s assets, a business
expansion). Before taking this step, a member has the option of seeking guidance, or a
materiality consultation, from FINRA on whether or not such proposed event would
require a CMA. 54 The materiality consultation process is voluntary, and FINRA has
published guidelines about this process on FINRA.org. 55 A request for a materiality
consultation, for which there is no fee, is a written request from a member for FINRA’s
determination on whether a contemplated change in business operations or activities is
material and would therefore require a CMA. The characterization of a proposed change
as material depends on an assessment of all the relevant facts and circumstances.
Through this consultation, FINRA may communicate with the member to obtain further
documents and information regarding the contemplated change and its anticipated impact
on the member. Where FINRA determines that a contemplated change is material,
FINRA will instruct the member to file a CMA if it intends to proceed with such change.

53

See The Materiality Consultation Process for Continuing Membership
Applications, https://www.finra.org/rules-guidance/guidance/materialityconsultation-process; see also Regulatory Notice 18-23 (July 2018).

54

See IM-1011-1 (stating, “[f]or any expansion beyond these [safe harbor] limits, a
member should contact its district office prior to implementing the change to
determine whether the proposed expansion requires an application under Rule
1017”); see also Notice to Members 00-73 (October 2000) (stating that “[a]
member may, but is not required to, contact the District Office to obtain guidance
on” whether a change and expansion that falls outside of the safe harbor
provisions is material).

55

See The Materiality Consultation Process for Continuing Membership
Applications, https://www.finra.org/rules-guidance/guidance/materialityconsultation-process.
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Ultimately, the member is responsible for compliance with Rule 1017. If FINRA
determines during the materiality consultation that the contemplated business change is
material, then the member potentially could be subject to disciplinary action for failure to
file a CMA under Rule 1017. 56
The proposed rule change would establish an additional category of mandatory
materiality consultations. 57 The materiality consultations required by proposed Rule
1017(a)(7) would focus on, and the submitting member firm would need to provide
information relating to, the conduct underlying the individual’s “final criminal matters”
and “specified risk events,” as well as other matters relating to the subject person, such as
disciplinary actions taken by FINRA or other industry authorities, adverse examination
findings, customer complaints, pending or unadjudicated matters, terminations for cause
or other incidents that could indicate a threat to public investors. The Department’s
assessment in the materiality consultation would consider, among other things, whether

56

See Notice to Members 00-73 (October 2000).

57

FINRA Rule 1017(a)(6) will mandate materiality consultations if a member is
contemplating: (i) to add one or more “associated persons involved in sales” and
one or more of those associated persons has a “covered pending arbitration
claim,” an unpaid arbitration award or an unpaid settlement related to an
arbitration; or (ii) any direct or indirect acquisition or transfer of a member’s
assets or any asset, business or line of operation where the transferring member or
an associated person of the transferring member has a covered pending arbitration
claim, an unpaid arbitration award or an unpaid settlement related to an
arbitration, and the member is not otherwise required to file a CMA. See MAP
Rules Amendment Release. In a separate proposal, FINRA is proposing to
mandate materiality consultations under other circumstances. See Regulatory
Notice 18-23 (July 2018) (seeking comment on a proposal to the MAP rules that
would, among other things, codify the materiality consultation process and
mandate a consultation under specified circumstances such as where an applicant
seeks to engage in, for the first time, retail foreign currency exchange activities,
variable life settlement sales to retail customers, options activities or municipal
securities activities).
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the events are customer-related; whether the events represent discrete actions or are based
on the same underlying conduct; the anticipated activities of the person; the disciplinary
history, experience and background of the proposed supervisor, if applicable; the
disciplinary history, supervisory practices, standards, systems and internal controls of the
member firm and whether they are reasonably designed to achieve compliance with
applicable securities laws and regulations and FINRA rules; whether the member firm
employs or intends to employ in any capacity multiple persons with one or more “final
criminal matters” or two or more “specified risk events” in the prior five years; and any
other investor protection concern raised by seeking to make the person an owner, control
person, principal or registered person of the member firm.
 Proposed Definitions of “Final Criminal Matter” and “Specified Risk Event”
The terms “final criminal matter” and “specified risk event” would be defined in
proposed amendments to Rule 1011 (Definitions). Proposed Rule 1011(h) would define
the term “final criminal matter” to mean a final criminal matter that resulted in a
conviction of, or guilty plea or nolo contendere (no contest) by, a person that is disclosed,
or was required to be disclosed, on the applicable Uniform Registration Forms. 58
Proposed Rule 1011(p) would define “specified risk event” to mean any one of the
following events that are disclosed, or are or were required to be disclosed, on the

58

Proposed Rule 1011(r) would define “Uniform Registration Forms” to mean the
Uniform Application for Broker-Dealer Registration (Form BD), the Uniform
Application for Securities Industry Registration or Transfer (Form U4), the
Uniform Termination Notice for Securities Industry Registration (Form U5) and
the Uniform Disciplinary Action Reporting Form (Form U6), as such may be
amended or any successor(s) thereto.
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applicable Uniform Registration Forms: (1) a final investment-related, 59 consumerinitiated customer arbitration award or civil judgment against the person for a dollar
amount at or above $15,000 in which the person was a named party; (2) a final
investment-related, consumer-initiated customer arbitration settlement or civil litigation
settlement for a dollar amount at or above $15,000 in which the person was a named
party; (3) a final investment-related civil action where (A) the total monetary sanctions
(including civil and administrative penalties or fines, disgorgement, monetary penalties
other than fines, or restitution) were ordered for a dollar amount at or above $15,000, or
(B) the sanction against the person was a bar, expulsion, revocation, or suspension; and
(4) a final regulatory action where (A) the total monetary sanctions (including civil and
administrative penalties or fines, disgorgement, monetary penalties other than fines, or
restitution) were ordered for a dollar amount at or above $15,000, or (B) the sanction
against the person was a bar (permanently or temporarily), expulsion, rescission,
revocation or suspension from associating with a member.
The proposed definitions and criteria would provide transparency regarding how
the proposed rules would be applied, as they are based on disclosure events required to be
reported on the Uniform Registration Forms. Firms, in general, would be able to identify
the specific set of disclosure events that would count towards the proposed criteria and,

59

The Form U4 Explanation of Terms defines the term “investment-related” as
pertaining to securities, commodities, banking, insurance, or real estate
(including, but not limited to, acting as or being associated with a broker-dealer,
issuer, investment company, investment adviser, futures sponsor, bank, or savings
association).
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using available data, determine independently whether a proposed association with an
individual would require a materiality consultation. 60
In addition, as explained more below in the Economic Impact Assessment,
FINRA developed the proposed criteria and definitions with significant attention to the
economic trade-off between including individuals who are less likely to subsequently
pose risk of harm to customers, and not including individuals who are more likely to
subsequently pose risk of harm to customers.
FINRA believes the proposed amendments to the Rule 1000 Series would further
promote investor protection by applying stronger standards for continuing membership
with FINRA and for changes to a current member firm’s ownership, control or business
operations.
If the Commission approves the proposed rule change, FINRA will announce the
effective date of the proposed rule change in a Regulatory Notice to be published no later
than 90 days following Commission approval. The effective date will be no later than
180 days following publication of the Regulatory Notice announcing Commission
approval. 61

60

The exceptions are that the Uniform Registration Forms do not provide
information about customer awards or judgments against, or customer settlements
with, control affiliates who have not filed a Form U4. For those events, firms
would have to gather that information directly from the person.

61

FINRA notes that the proposed rule change would impact all members, including
members that are funding portals or have elected to be treated as capital
acquisition brokers (“CABs”), given that the funding portal rule set incorporates
the Rule 9200 Series and Rule 9300 Series and Rule 9556 by reference, and the
CAB rule set incorporates Rules 1011, 1017 and 8312 and the Rule 9200 Series,
Rule 9300 Series and Rule 9500 Series by reference. In addition, FINRA is
proposing corresponding amendments to CAB Rule 111, to reflect that a CAB
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2.

Statutory Basis

FINRA believes that the proposed rule change is consistent with the provisions of
Section 15A(b)(6) of the Act, 62 which requires, among other things, that FINRA rules
must be designed to prevent fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, and, in general, to protect investors and the public
interest. The proposed rule change is designed to protect investors and the public interest
by strengthening the tools available to FINRA to address the risks posed by brokers with
a significant history of misconduct and the firms that employ them. Allowing Hearing
Officers to impose tailored conditions and restrictions on respondents after the finding of
a violation, and requiring firms to place disciplined respondent brokers with whom they
associate under mandatory heightened supervision during the pendency of an appeal or a
review proceeding, would create strong measures of deterrence while an appeal or review
proceeding is pending and while the sanctions imposed have not yet taken effect.
Likewise, requiring firms to place disqualified persons on interim plan of heightened
supervision while an SD Application is pending would require that a fundamental
investor protection measure—almost always required at firms that FINRA, as part of the
eligibility proceedings process, permits to associate with disqualified persons—be
established at an earlier point in time and thereby limit the potential for harm to the
public. Broadening the disclosure through BrokerCheck of the status of a member firm
as a taping firm, beyond only telephonic BrokerCheck inquiries, will inform more

would be subject to IM-1011-3, and amendments to Funding Portal Rule 900(b)
to require heightened supervision during the time an eligibility request is pending.
62

15 U.S.C. 78o-3(b)(6).
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investors of the heightened procedures required of the taping firm, and thereby incent
investors to research carefully the background of a broker associated with the taping firm.
Finally, requiring member firms to seek materiality consultations when a person seeking
to become an owner, control person, principal or registered person has a significant
history of misconduct will give FINRA an opportunity to assess whether the proposed
association is material and warrants closer regulatory scrutiny and, further, may create
incentives for changes in behavior by both brokers and the firms that employ them. In
situations where the proposed association of a person with a significant history of
misconduct would require a CMA, FINRA would then be able to assess, if the firm still
seeks to proceed, whether the member firm would continue to meet all the Rule 1014
membership standards if the proposed association were approved and prevent the
proposed association if it would not continue to meet those standards. 63
As such, the proposed rule change will help address concerns regarding brokers
with a significant history of misconduct in situations where risks for potential further
harm to investors may exist, particularly when such individuals concentrate at a firm or
are able to move readily from firm to firm. The proposed additional obligations on such
brokers and the increased scrutiny by the firms that employ them, should create
incentives for brokers and firms to change activities and behaviors to mitigate FINRA’s
concerns.

63

See Rule 1014(a) (Standards for Admission).
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B.

Self-Regulatory Organization’s Statement on Burden on Competition

FINRA does not believe that the proposed rule change will result in any burden
on competition that is not necessary or appropriate in furtherance of the purposes of the
Act.
Economic Impact Assessment
FINRA has undertaken an economic impact assessment, as set forth below, to
analyze the regulatory need for the proposed rulemaking, its potential economic impacts,
including anticipated benefits and costs, and the alternatives FINRA considered in
assessing how to best meet its regulatory objectives.
(a) Regulatory Need
FINRA uses a number of measures to deter and discipline misconduct by brokers
and the firms that employ them. These measures span across several FINRA programs,
including statutory disqualification processes, review of membership applications,
disclosure of brokers’ regulatory backgrounds, supervision requirements, focused
examinations, risk monitoring and disciplinary actions.
Nonetheless, some brokers, while relatively small in number, may continue to
present heightened risk of harm to investors and act in ways that could harm their
customers—sometimes substantially. Any misconduct by these brokers may also
undermine confidence in the securities markets as a whole. For example, recent studies
provide evidence on predictability of future regulatory-related events for brokers with a
history of past regulatory-related events such as repeated disciplinary actions, arbitrations
and customer complaints. 64
64

See supra note 5.
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Brokers with a history of misconduct can pose a particular challenge to FINRA’s
existing programs, such as FINRA examination and enforcement programs. For
example, while the FINRA examination program can identify compliance failures and
prescribe remedies to be taken, examiners are not empowered to require individuals to
make changes to or limit their activities in a particular manner. While these constraints
on the examination process protect against potentially arbitrary or overly onerous
examination findings, an individual with a history of misconduct can take advantage of
these limitations to continue ongoing activities that harm or pose risk of harm to investors
until they result in an enforcement action. Likewise, enforcement actions can take
significant time to develop, prosecute and conclude, during which time the individual is
able to continue misconduct.
Furthermore, although FINRA has adopted rules that impose supervisory
obligations on firms to ensure they are appropriately supervising their brokers’ activities,
some firms do not effectively carry out these supervisory obligations to ensure
compliance. This is consistent with some recent academic studies, which find that some
firms persistently employ brokers who engage in misconduct, and that misconduct can be
concentrated at these firms, suggesting that some firms may not be acting appropriately
as a first line of defense to prevent customer harm. 65
Therefore, without additional protections, the risk of potential customer harm may
continue to exist at firms that employ brokers that have a significant number of
regulatory-related events and that fail to effectively carry out their supervisory

65

For example, see Mark Egan, Gregor Matvos, & Amit Seru, The Market for
Financial Adviser Misconduct, J. Pol. Econ. 127, no. 1 (Feb. 2019): 233-295.
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obligations. The proposals are designed to further promote investor protection by
mitigating these concerns while preserving principles of fairness.
(b) Economic Baseline
The following provides the economic baseline for each of the current proposals.
These baselines serve as the primary points of comparison for assessing economic
impacts, including incremental benefits and costs of the proposed rule amendments. For
this proposal, FINRA reviewed and analyzed relevant data over the 2013-2018 period
(review period).
1. Proposed Amendments to the FINRA Rule 9200 Series and FINRA Rule
9300 Series
The economic baseline used to evaluate the economic impacts of the proposed
rule changes to the Rule 9200 Series and Rule 9300 Series is the current regulatory
framework under these rules. 66 FINRA analyzed disciplinary matters that were appealed
to the NAC over the review period that reached a final decision by the NAC. 67 During
the review period, there were approximately 20 such appeals filed each year, of which
approximately 80 percent were filed by brokers, five percent were filed by firms, and the
remaining 15 percent were filed jointly by brokers and firms. 68 FINRA determined that,

66

The proposal also includes corresponding amendments to Rule 9556.

67

This analysis included all NAC appeals (including calls for NAC review) filed
during the review period that reached a final decision by May 1, 2019. The
analysis includes all NAC decisions, including affirmations, modifications or
reversals of the findings in the disciplinary matters. The analysis excludes
appeals that were withdrawn prior to the resolution of the appeal process.

68

FINRA further estimates that approximately 94 percent of the appeals filed by
brokers involved one broker, and the remaining six percent involved two brokers.
All the appeals filed by firms were associated with one firm.
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on average, these disciplinary decisions were on appeal to the NAC for approximately 15
months. 69
2. Proposed Amendments to the FINRA Rule 9520 Series
The economic baseline used to evaluate the economic impacts of the proposed
rule changes to the Rule 9520 Series is the current regulatory framework under these
rules. FINRA analyzed SD Applications filed during the review period and determined
that there were 80 SD Applications filed by 71 firms for 79 individuals, or approximately
13 applications that were filed by 12 firms each year. 70 Approximately 65 percent of
these applications were filed by small firms, 12 percent were filed by mid-size firms, and
23 percent were filed by large firms. 71 FINRA also examined the resolution of these
applications and determined that approximately 12.5 percent of the SD Applications were
approved, 11 percent were denied, 14 percent were pending during the review period, and
the remaining applications (62.5 percent) did not require a resolution because the
statutorily disqualified individual’s registration with the filing firm was terminated or the
SD Application was subsequently withdrawn. 72 FINRA determined that, on average, the

69

The median processing time was approximately 14 months, while the 25th and the
75th percentiles were approximately 11 months and 19 months, respectively.

70

One of these 79 individuals was associated with multiple SD Applications over
the review period. Of the 71 firms that filed SD Applications, approximately 90
percent filed one application during the review period, and the remaining 10
percent filed two or more applications.

71

FINRA defines a small firm as a member with at least one and no more than 150
registered persons, a mid-size firm as a member with at least 151 and no more
than 499 registered persons, and a large firm as a member with 500 or more
registered persons. See FINRA By-Laws, Article I.

72

In approximately 21 percent of the SD Applications, the application was
withdrawn because the decision leading to the disqualifying event was
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processing time for an SD Application that reached a final resolution (i.e., an approval or
a denial) was approximately 15 months. 73
3. Proposed Amendments to FINRA Rule 8312
The economic baseline used to evaluate the economic impacts of the proposed
rule changes to Rule 8312 (FINRA BrokerCheck Disclosure) is the current regulatory
framework under Rules 8312 and 3170. During the review period, FINRA determined
that 17 firms hired or retained enough registered persons from previously disciplined
firms to be designated as a “taping firm” under Rule 3170 and were notified about their
status during this period. All of these firms were small firms with an average size of
approximately 40 registered persons. Of these 17 firms, 12 firms did not become subject
to the rule’s recording requirements because they either took advantage of the one-time
staff-reduction opportunity in Rule 3170(c) or terminated their FINRA membership, and
one firm was granted an exemption pursuant to Rule 3170(d). As a result, only four of
the firms designated as “taping firms” became subject to the recording requirements of
Rule 3170.
4. Proposed Amendments to the FINRA Rule 1000 Series
The economic baseline used to evaluate the economic impacts of the proposed
rule changes to the MAP Rules is the current regulatory framework under these rules.
The proposed rule change would directly impact individuals with one or more final
criminal matters or two or more specified risk events within the prior five years, who

overturned, thus the individual was no longer subject to a statutory
disqualification, or because the sanctions were no longer in effect.
73

The median processing time was approximately 14 months, and the 25th and the
75th percentiles were approximately 10 months and 19 months, respectively.
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seek to become owners, control persons, principals or registered persons of a member
firm. The criteria used for identifying individuals under this proposal and the number of
individuals meeting the proposed criteria are discussed below.
(c) Economic Impacts
The following provides the economic impacts, including the anticipated benefits
and costs for each of the current proposals.
1. Proposed Amendments to the FINRA Rule 9200 Series and FINRA Rule
9300 Series
The proposed rule amendments would directly impact firms and brokers whose
disciplinary matters are on appeal to, or review by, the NAC. These impacts would vary
across appeals and depend on, among other factors, the nature and severity of the
conditions or restrictions imposed on the activities of respondents. As discussed above,
the scope of these conditions or restrictions would depend on what the Hearing Officer
determines to be reasonably necessary for the purpose of preventing customer harm.
Further, the conditions and restrictions would be tailored to the specific risks posed by
the brokers or firms during the appeal period. Accordingly, the conditions and
restrictions are not intended to rise to the level of the underlying sanctions and would
likely not be economically equivalent to imposing the sanctions during the appeal. In
addition, respondents will be able to seek expedited reviews of orders imposing
conditions or restrictions.
Anticipated Benefits
The primary benefit of this proposal accrues from limiting the potential risk of
continued harm to customers by respondents during the appeal period by imposing
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conditions or restrictions on their activities, and requiring them to be subject to
heightened supervision plans, while their disciplinary matter is on appeal. In order to
evaluate these benefits and assess the potential risk posed by brokers during the appeal
period, FINRA examined cases that were appealed to the NAC during 2013-2016 and
determined whether the brokers associated with an appeal to the NAC had a new
disclosure event—for this analysis, a final criminal matter or a specified risk event, as
defined above—at any time from the filing of the appeal through the year-end after the
year in which the appeal reached a decision. 74 Based on this analysis, FINRA estimates
that 21 of the 75 brokers who appealed to the NAC during the 2013-2016 period were
associated with a total of 28 disclosure events that occurred during the interstitial period
after the filing of their appeal to the NAC. 75 FINRA anticipates that the proposed
heightened supervision requirement and the conditions or restrictions placed on the
activities of these brokers would lead to greater oversight of their activities by their firm

74

In making these calculations, FINRA based its analysis on the occurrence of
disclosure events as used in proposed IM-1011-3 and Rule 1017(a)(7). The
analysis includes events that occurred and reached a resolution between the NAC
appeal year and a year after the NAC decision year to allow sufficient time for
events that occurred during the pendency of NAC to reach a resolution.
Accordingly, the sample period for this analysis is based on appeals filed during
the 2013-2016 period, instead of the full review period (2013-2018).

75

These estimates are based on appeals filed by brokers, or jointly filed by brokers
and firms, and excludes appeals that were filed only by firms. These estimates
likely underrepresent the overall risk of customer harm posed by these brokers,
because they are based on a specific set of events and outcomes used for
classifying brokers for the proposed amendments to the MAP Rules. In addition,
these brokers had other disclosure events after their appeal was filed, and some of
these other events may also be associated with risk of customer harm.
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during the appeal period, thereby reducing the potential risk of future customer harm
during this period. 76
Anticipated Costs
The costs of this proposal would primarily fall upon brokers or firms whose
activities during the appeal period would be subject to the specific conditions or
restrictions imposed by the Hearing Officer. 77 In addition, firms would incur costs
associated with implementing heightened supervision for brokers while their disciplinary
matters are under appeal. These costs would likely vary significantly across firms and
could increase if the broker acts in a principal capacity. For example, firms employing
disciplined respondents who serve as principals, executive managers or owners, or who
operate in other senior capacities, would likely assume higher costs in developing and
implementing tailored supervisory plans. Such plans may entail re-assignments of
responsibilities, restructuring within senior management and leadership, and more
complex oversight and governance approaches. These potential costs, in turn, may result
in some brokers voluntarily leaving the industry rather than waiting for the resolution of
the appeal process. 78

76

FINRA also anticipates that the proposed changes to Rule 9556, which will
establish an expedited proceeding for failures to comply with conditions or
restrictions, will help ensure that the firms will comply with the conditions and
restrictions imposed.

77

Brokers and firms that choose to defend against motions for conditions and
restrictions and that pursue expedited reviews of orders imposing conditions or
restrictions would incur additional costs associated with these reviews.

78

The proposal may also impose costs on issuers in limited instances where a firm is
enjoined from participating in a private placement and the issuer is especially
reliant on that firm. The private issuer may incur search costs to find a
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The costs associated with this proposal would apply to brokers and their
employing member firms while the brokers are employed during the pendency of the
NAC appeals (the average processing time of which is 15 months) and any subsequent
appeals. 79 Many broker-appellants, however, are not employed with any member firms
when their NAC appeal is filed or leave shortly after the appeal is filed. FINRA
examined the employment history, including employment start and end dates, of the 131
brokers 80 associated with NAC appeals during the review period, and estimates that 54 of
them (or 41 percent) were not employed by any member firm during the appeal process,
33 of them (or 25 percent) were employed by a member firm only for part of the appeal
process, and 44 of them (or 34 percent) were employed by a member firm throughout the
appeal process.
FINRA notes that consistent with existing FINRA guidance, some firms may have
already established heightened supervision of individuals while their disciplinary matters
are on appeal. 81 The existing heightened supervision plans may address all, some or none
of the conditions or restrictions imposed by the Hearing Panel Officer. Accordingly, for
these firms the anticipated costs of this proposal may be lower.

replacement firm or individual and incur other direct and indirect costs associated
with the offering.
79

FINRA has no estimate for the time associated with subsequent appeals.

80

These 131 brokers correspond to those associated with a NAC appeal during the
review period (2013-2018). The 75 brokers discussed in the Anticipated Benefits
section above are a subgroup of brokers associated with a NAC appeal during the
2013-2016 period. See supra note 74.

81

See Regulatory Notice 18-15 (April 2018).
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Other Economic Impacts
In developing the proposal, FINRA considered the possibility that, in some cases,
this proposal may limit activities of brokers and firms, while their disciplinary matter is
under appeal, in instances where the restricted activities do not pose a risk to customers.
In such cases, these brokers and firms may lose economic opportunities, and their
customers may lose the benefits associated with the provision of these services. FINRA
believes that the proposed rule changes mitigate such risks by requiring the conditions or
restrictions imposed to be reasonably necessary for the purpose of preventing customer
harm and by providing a respondent with the right to seek expedited review of a motion
to modify or remove any or all of the conditions and restrictions. Further, as discussed
above, approximately 66 percent of the broker-appellants during the review period either
were not employed by a member firm during the appeal process or were employed by a
member firm only for part of the appeal process. Accordingly, these brokers would not
be impacted by this proposal or would be subject to the proposed limitations only for a
limited period of time.
2. Proposed Amendments to the FINRA Rule 9520 Series
The proposed rule amendments would impact statutorily disqualified individuals
and their employing firms while the SD Application is being processed. These
individuals would be subject to heightened supervision during the pendency of their SD
Applications.
Anticipated Benefits
The primary benefit of this proposed rule change would arise from greater
oversight by employing firms of the activities of statutorily disqualified individuals
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during the pendency of their SD Applications, thereby reducing the potential risk of
customer harm during this period. In order to assess the potential risk posed by these
individuals during the pendency of their SD Applications, FINRA examined whether
individuals associated with an SD Application filed during the 2013-2016 period had a
disclosure event 82 at any time from the filing of the SD Application through two years
after filing. 83 Based on this analysis, FINRA estimates that 26 (or 51 percent) of the 51
individuals associated with SD Applications during the 2013-2016 period had a total of
41 disclosure events during the interstitial period after the filing of their SD
Application. 84
Anticipated Costs
The costs associated with this proposal would fall primarily on firms that incur
direct and indirect costs associated with establishing and implementing the tailored
heightened supervision plan while an SD Application is under review. As discussed
above, the costs would likely vary significantly across firms and could increase if the
statutorily disqualified individuals also serve as principals, executive managers, or
owners or operate in other senior capacities. Moreover, the heightened supervision

82

For purposes of this analysis, “disclosure event” included final criminal matters
and specified risk events, as defined in proposed Rule 1011(h) and (p).

83

This analysis includes events that occurred and reached a resolution from the SD
Application filing year until the end of two years later to allow sufficient time for
events that occurred during the eligibility proceeding to reach a resolution.
Accordingly, the sample period for this analysis is based on SD Applications filed
during the 2013-2016 period, instead of the full review period (2013-2018).

84

This likely underrepresents the overall risk of customer harm, because the
disclosure events in this analysis included only final criminal matters and
specified risk events.
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requirement may deter some firms from retaining these individuals and, as a result, these
individuals may find it more difficult to remain in the industry.
3. Proposed Amendments to the BrokerCheck Rule
The proposed amendments would impact taping firms and their registered
persons. Taping firms have a proportionately significant number of registered persons
who were associated with firms that were expelled by a self-regulatory organization or
had their registration revoked by the SEC for sales practice violations, and as a result,
may pose greater risk to their customers.
Anticipated Benefits
The primary benefit of this proposed rule change would arise from the investor
protection benefits associated with disclosing a firm’s status as a “taping firm” through
BrokerCheck to the investors. This would allow investors to make more informed
choices about the brokers and firms with which they conduct business. The anticipated
benefits would increase with the likelihood that a potential or actual customer to a taping
firm seeks information through BrokerCheck.
Anticipated Costs
The proposal would not impose any direct costs on brokers or firms. Nonetheless
it may impact their businesses, as investors may rely on information about a firm’s status
as a taping firm in determining whom to engage for financial services and brokerage
activities. Disclosing the status of a firm as a “taping firm” through BrokerCheck may
also further deter firms from hiring or retaining brokers who were employed previously
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by disciplined firms in order to avoid the “taping firm” thresholds and resulting
disclosure on BrokerCheck. 85
4. Proposed Amendments to MAP Rules
The proposed rule change would directly impact individuals with one or more
final criminal matters or two or more specified risk events within the prior five years,
who seek to become owners, control persons, principals or registered persons of a
member firm. To estimate the number of brokers who would meet the proposed criteria,
FINRA analyzed the categories of events and conditions associated with the proposed
criteria for all brokers during the review period. For each year, FINRA determined the
approximate number of brokers who met the proposed criteria and became owners,
control persons, principals or registered persons of a member firm. As discussed in more
detail below, this analysis showed that there were 110-215 such individuals, per year,
who would have met the proposed criteria had it been in place during the review period.
The proposal is intended to apply to brokers who may pose greater risks to their
customers than other brokers. A framework for evaluating the effectiveness of the
criteria is to observe the rate at which brokers identified collectively by the criteria are
substantially more likely to have regulatory-related events, including specified risk events
and final criminal matters, than their peers. Based on FINRA’s analysis of all individuals
who sought to become owners, control persons, principals or registered persons of a
member firm during the review period, individuals who would have met the proposed

85

As discussed above, only four firms during the review period became subject to
the taping requirements of Rule 3170. As a result, FINRA does not anticipate that
this proposal would be associated with significant economic impacts, including
the anticipated benefits or costs.
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criteria had on average 1.4-1.6 final criminal matters and specified risk events (per
broker), while other brokers had on average 0.002-0.004 such events (per broker). 86
These estimates suggest that individuals who would have been affected by this proposal
(had it been in place during the review period) had on average over 450-900 times more
final criminal matters and specified risk events than other brokers during the same review
period.
Anticipated Benefits
The primary benefit of the proposed amendments would be to reduce the potential
risk of future customer harm by individuals who meet the proposed criteria and seek to
become an owner, control person, principal, or registered person of a member firm.
FINRA believes the proposed rule change would further promote investor protection by
applying stronger standards for continuing membership with FINRA and for changes to a
current member firm’s ownership, control or business operations. These benefits would
primarily arise from changes in broker and firm behavior and increased scrutiny by
FINRA of brokers who meet the proposed criteria during the review of a materiality
consultation and, where appropriate, a CMA.
To scope these potential benefits and assess the potential risk posed by brokers
who would meet the proposed criteria, FINRA evaluated the extent to which brokers who
would have met the criteria during 2013-2016 (had the criteria existed) and sought the
proposed roles were associated with “new” final criminal matters or specified risk events
86

As discussed above, the proposed criteria includes individuals with one or more
“final criminal matters” or two or more “specified risk events” in the prior five
years. The individuals who would have met the proposed criteria as a result of
two or more “specified risk events” in the prior five years had on average 2.3-2.9
such events during the review period.
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after having met the proposed criteria. These “new” events correspond to events that
were identified or occurred after the broker’s meeting the proposed criteria, and do not
include events that were pending at the time of meeting the criteria and subsequently
resolved in the years afterwards. As shown in Exhibit 3e, FINRA estimates that, in 2013,
215 brokers would have met the proposed criteria and sought the proposed roles. These
brokers were associated with 35 “new” final criminal matters or specified risk events that
occurred after their meeting the proposed criteria, between 2014 and 2018. Exhibit 3e
similarly shows the number of events associated with brokers who would have met the
proposed criteria and sought the proposed roles in 2014, 2015 and 2016. Across 20132016, there were 635 unique brokers who would have met the proposed criteria and
sought the proposed roles, and these brokers were associated with a total of 93 events that
occurred in the years after they met the proposed criteria.
Exhibit 3e also shows, for the 2013-2016 period, a factor representing a multiple
for the average number of events for brokers who would have met the proposed criteria
and sought the proposed roles relative to other brokers who sought the proposed roles.
For example, the factor of 16x for 2013 indicates that brokers meeting the proposed
criteria and seeking the proposed roles in 2013 had on average 16 times more new events
(per broker) in the subsequent years (2014-2018) than other brokers who sought those
roles in 2013. 87 Overall, this analysis demonstrates that brokers who would have met the
proposed criteria and sought the proposed roles during the 2013-2016 period had on
average approximately 16-49 times more new criminal matters and specified risk events

87

Brokers meeting the proposed criteria and seeking the proposed roles in 2013 had
on average 0.16 new events (per broker) in the subsequent years (2014-2018)
compared to 0.01 events (per broker) for other brokers seeking the proposed roles.
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after meeting the criteria than other brokers who sought the proposed roles.
Anticipated Costs
The cost of this proposal would fall on the firms that seek to add owners, control
persons, principals or registered persons who meet the proposed criteria. These firms
would be directly impacted by the proposals through the requirements to seek a
materiality consultation with FINRA and, potentially, to file a CMA. While there is no
FINRA fee for seeking a materiality consultation, firms may incur internal costs or costs
associated with engaging external experts in conjunction with the filing of a CMA. In
addition, the proposal could result in delays to a firm’s ability to add owners, control
persons, principals or registered persons who meet the proposed criteria, during the time
the mandatory materiality consultation and any required CMA is being processed.
FINRA examined the time to process materiality consultations and determined that, on
average, these consultations are completed within eight to ten days, although this time
period could be longer depending on the complexity of the contemplated expansion or
transaction and the aggregate number of consultations under review. These anticipated
costs may deter some firms from hiring individuals meeting the proposed criteria, who as
a result may find it difficult to remain in the industry or bear other labor market related
costs.
Other Economic Impacts
To provide transparency and clarity regarding the application of this proposal, the
proposed criteria is based on disclosure events required to be reported on the Uniform
Registration Forms. Information about disclosure events reported on the Uniform
Registration Forms is generally available to firms and FINRA. Accordingly, firms would
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be able to identify the specific set of disclosure events that would count towards the
proposed criteria and replicate the proposed thresholds using available data, with a few
exceptions. 88 In determining the proposed numeric threshold, FINRA considered three
key factors: (1) the different types of reported disclosure events; (2) the counting criteria
(i.e., the number of reported events required to trigger the obligations); and (3) the time
period over which the events are counted. In evaluating the proposed numeric threshold
versus alternative criteria, significant attention was given to the impact of possible
misidentification of individuals; specifically, the economic trade-off between including
individuals who are less likely to subsequently pose risk of harm to customers, and not
including individuals who are more likely to subsequently pose risk of harm to
customers. There are costs associated with both types of misidentifications. For
example, subjecting individuals who are less likely to pose a risk to customers to
mandatory materiality consultations, and potentially CMAs, would impose additional
costs on these individuals, their affiliated firms and customers. The proposed numeric
threshold aims to appropriately balance these costs in the context of economic impacts
associated with the proposed amendments to the MAP Rules.
The proposal may create incentives for changes in behavior to avoid meeting the
proposed threshold. Under the proposal standing alone, brokers and firms may be more
likely to try to settle customer complaints or arbitrations below $15,000 so that their
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Firms have access to disclosure events reported on Form U4, U5, and U6 filings
for individuals who were previously registered with the same firms or with other
firms. Firms do not have access, however, to information regarding individuals
that is disclosed on another firm’s Form BD. Firms may not have access to
information about disclosure events for individuals, including control affiliates,
who were not previously registered.
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settlements do not count towards the proposed threshold. To the extent, if any, that
customers also would be willing to settle for less, this change may reduce the
compensation provided to customers. 89 Alternatively, it could increase the time, effort
and costs for customers associated with negotiating a settlement, even if the settled
amount would not change. Brokers and firms also may consider underreporting the
disclosure events to avoid being subject to the proposed rule. However, this potential
impact is mitigated by the facts that many of the events are reported by FINRA or other
regulators, incorrect or missing reports can trigger regulatory action by FINRA, and
FINRA rules require firms to take appropriate steps to verify the accuracy and
completeness of the information contained in the Uniform Registration Forms before they
are filed. FINRA also has the ability to check for unreported events, particularly those
that third parties report in separate public notices, such as the outcomes of some civil
proceedings.
FINRA recognizes that in some instances, firms may not be able to identify
certain individuals with disclosure events who may seek to become owners, control
persons, principals or registered persons of the firm. Similarly, firms may have less
incentive to conduct appropriate due diligence on those individuals for whom firms may
not have readily available disclosure history. 90 Firms still would be required, however, to

89

The proposed $15,000 threshold for customer settlements corresponds to the
reporting threshold for the Uniform Registration Forms and for the settlement
information to be displayed through BrokerCheck. Accordingly, the change in
incentives to brokers and firms associated with the proposed rule should be
considered in the presence of the incentives already in place.

90

For example, as discussed above, firms do not have access to disclosure events for
non-registered control affiliates at other firms. FINRA uses disclosure events
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seek information on relevant disclosure events from individuals who seek to become
principals or registered persons, as part of the registration process, and take reasonable
steps (e.g., by conducting background checks) to verify the accuracy and completeness of
the information provided by the individuals. Nonetheless, FINRA recognizes that in
some cases, even after conducting reasonable due diligence, firms may not have the
required information to identify certain individuals who meet the proposed criteria, and
these individuals may continue to pose risk of future investor harm. FINRA believes that
these risks are mitigated by its own examination risk programs that monitor and examine
individuals for whom there are concerns of ongoing misconduct or imminent risk of harm
to investors. These programs identify high-risk individuals based on the analysis of data
available to the firms as well as additional regulatory data available to FINRA. 91
In developing this proposal, FINRA analyzed disclosure events reported on the
Uniform Registration Forms for all individuals during the review period. For each year,
FINRA evaluated the data and determined the approximate number of individuals who
would have met the proposed numeric threshold of one or more final criminal matters or
two or more specified risk events in the prior five years. Exhibit 3a shows the disclosure
categories that FINRA considered and the subcategories that were used for identifying
final criminal matters and specified risk events. The exhibit also shows the mapping of
these disclosure categories to the underlying questions in Form U4. 92 Exhibit 3b shows

reported on Form BD across all firms to identify disclosure records of nonregistered control affiliates.
91

See supra note 88.

92

Forms U5 and U6 have questions similar to Form U4 that can also be mapped to
the disclosure categories in Exhibit 3a.
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the corresponding mapping of these disclosure categories to the questions in Form BD. 93
Exhibit 3c provides a breakdown of the disclosure categories for all individuals registered
with FINRA in 2018. 94 The exhibit illustrates the impacts of refining subcategories of
reported disclosure events and using different numeric thresholds on the number of
disclosure events and the number of registered persons associated with these events. 95
This analysis has led FINRA to initially propose the numeric threshold set forth in the
current proposal.

93

Form BD includes information on disclosure events for individual control
affiliates, including non-registered control affiliates that may not have Form U4,
U5 or U6 filings. Form BD is the primary source of information on disclosure
events for these unregistered control affiliates. Form BD includes information on
final criminal matters and certain specified risk events associated with regulatory
actions and civil judicial actions, but does not include information on customer
awards or settlements.

94

Exhibit 3c does not include information on individuals who were not registered
with FINRA in 2018. These non-registered individuals may include nonregistered associated persons, including non-registered control affiliates.

95

Exhibit 3c shows the number of criminal disclosures and “disclosures considered
in developing specified risk events” (regulatory action disclosures, civil judicial
disclosures, and customer complaint, arbitration and civil litigation disclosures)—
including final and pending disclosures—for brokers who were registered with
FINRA in 2018, over such brokers’ entire reporting history; the number of
brokers associated with these disclosure events; and the impact of refining the
disclosure categories and the periods over which these events are counted. For
example, the exhibit shows that brokers who were registered with FINRA in 2018
had, over their entire reporting history, 19,655 criminal disclosures and 134,928
“disclosures considered in developing specified risk events.” It also shows that
41,915 individuals had, over their entire reporting history, one or more criminal
disclosures or two or more “disclosures considered in developing specified risk
events.” When narrowing the disclosure categories to include only the “final
criminal matters” and “specified risk events” as defined in this proposal
(including the five-year lookback period), the results narrow to 174 final criminal
matters and 2,616 specified risk events, and to 414 brokers who met the proposed
numeric threshold of one or more final criminal matters or two or more specified
risk events in the prior five years.
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The additional proposed obligations would only apply to individuals with one or
more final criminal matters or two or more specified risk events within the prior five
years who seek to become owners, control persons, principals or registered persons of a
firm. Accordingly, FINRA examined registration information in order to identify all
individuals who would have met the proposed criteria and sought the proposed roles
during the review period. Those identified serve as a reasonable estimate for the number
of individuals who would have been directly impacted by this proposal had it been in
place at the time. This analysis indicates that there were 110-215 such individuals per
year, as shown in Exhibit 3d. These individuals represent 0.09-0.16 percent of
individuals who became owners, control persons, principals, or registered persons with a
new member in any year during the review period. 96
FINRA also analyzed firms that employed individuals who would be directly
impacted by this proposal. The analysis shows that in each year over the review period,
there were between 74-155 firms employing individuals who would have met the
proposed criteria. Approximately 41 percent of these firms were small, 12 percent were
mid-size, and the remaining 47 percent were large. 97 FINRA estimates that
approximately 31 percent of the individuals meeting the proposed criteria and who sought

96

These percentages are calculated by dividing FINRA’s estimate of the number of
individuals who met the proposed criteria each year during the review period and
sought the proposed roles (110-215 individuals per year) by the number of
individuals who became owners, control persons, principals, or registered persons
with a new member each year during the review period (122,003-131,156
individuals per year).

97

See supra note 71.
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the proposed roles were employed by small firms, ten percent by mid-size firms and 59
percent by large firms.
(d) Alternatives Considered
FINRA recognizes that the design and implementation of the rule proposals may
impose direct and indirect costs on a variety of stakeholders, including member firms,
associated persons, regulators, investors and the public. Accordingly, in developing its
rule proposals, FINRA sought to identify alternative ways to enhance the efficiency and
effectiveness of the proposals while maintaining their regulatory objectives. The
following provides a discussion of the alternatives FINRA considered for the current
proposals.
1. Proposed Amendments to the FINRA Rule 9200 Series and FINRA Rule
9300 Series
As an alternative to the proposal to authorize Hearing Officers to impose
conditions or restrictions, FINRA considered whether to require sanctions imposed by the
FINRA Hearing Panel or Hearing Officer in disciplinary decisions to be effective during
the pendency of the NAC appeals and subsequent appeals. FINRA believes that such an
approach could be too restrictive in disciplinary matters with significant sanctions and
where the risk of harm may be specific to particular activities. Accordingly, FINRA
believes that conditions and restrictions that are tailored specifically to the risk posed by
the individuals during the pendency of the appeals, and are reasonably necessary for the
purpose of preventing customer harm, would provide a better balance between protecting
investors and preventing undue costs on individuals and firms while their appeals are
pending.
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2. Proposed Amendments to the FINRA Rule 9520 Series
This proposal would subject statutorily disqualified individuals employed with
member firms to heightened supervision during the pendency of their SD Applications.
Considering that the problem addressed by the proposed amendments to the FINRA Rule
9520 Series is very specific, FINRA did not consider any significant alternatives to this
targeted proposal.
3. Proposed Amendments to FINRA Rule 8312
Considering that this proposal would likely not be associated with material
economic impacts, FINRA did not consider any significant alternatives to this proposal. 98
4. Proposed Amendments to the FINRA Rule 1000 Series
FINRA considered several alternatives to the numeric and categorical thresholds
for identifying individuals who would be subject to the proposed amendments to the
MAP Rules. In determining the proposed threshold, FINRA focused significant attention
on the economic trade-off between incorrect identification of individuals who may not
subsequently pose risk of harm to their customers, and not including individuals who may
subsequently pose risk of harm to customers. FINRA also considered three key factors:
(1) the different types of reported disclosure events, (2) the counting criteria (i.e., the
number of reported events), and (3) the time period over which the events are counted.
FINRA considered several alternatives for each of these three factors.

98

As discussed above, there were only four firms that became subject to the taping
requirements of Rule 3170 during the review period.
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a.

Alternatives Associated with the Types of Disclosure Events

In determining the different types of disclosure events, FINRA considered all
categories of disclosure events reported on the Uniform Registration Forms, including the
financial disclosures and the termination disclosures. FINRA decided to exclude
financial disclosures, which include personal bankruptcies, civil bonds, or judgments and
liens. While these events may be of interest to investors in evaluating whether or not to
engage a broker, these types of events are not by themselves direct evidence of customer
harm. FINRA also considered whether termination disclosures should be included as
specified risk events. Termination disclosures include job separations after allegations
against the brokers. 99 Certain termination disclosures reflect conflicts of interest between
the firm and the broker and, as a result, may not necessarily be indicative of misconduct.
Further, the underlying allegations in the termination disclosures may be associated with
other disclosure events, such as those associated with customer settlements or awards,
regulatory actions or civil judicial actions, which are already included in the proposed
criteria. Where so, the underlying conduct posing potential future customer harm would
be captured in the proposed criteria. As a result, FINRA did not include termination
disclosures as specified risk events. Accordingly, FINRA considered the remaining five
categories of disclosure events listed in Exhibit 3a.
Within each disclosure category included in the proposed criteria, FINRA
considered whether pending matters should be included or if the criteria should be
restricted to final matters that have reached a resolution not in favor of the broker.

99

Termination disclosures involve situations where the individual voluntarily
resigned, was discharged, or was permitted to resign after allegations.
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Pending matters may be associated with an emerging pattern of customer harm and
capture timely information of potential ongoing or recent misconduct. However, pending
matters may also include disclosure events that remain unresolved or subsequently get
dismissed because they lack merit or suitable evidence. FINRA excluded pending
matters in the current proposal because the potential adverse impacts on the individuals
who may be identified because of pending matters would likely outweigh the benefit of
including pending matters. 100
Exhibit 3a shows the five categories of disclosure events that were considered and
the subcategories that were included in the proposed criteria. For criminal matters,
FINRA considered whether criminal charges that do not result in a conviction or a plea of
guilty or nolo contendere (no contest) should be included in the proposed criteria. These
events correspond to criminal matters in which the associated charges were subsequently
dismissed or withdrawn and, as a result, are not necessarily evidence of misconduct.
Accordingly, FINRA only included criminal convictions, including pleas of guilty or
nolo contendere (no contest), in the proposed criteria.
For customer settlements and awards, FINRA considered whether settlements and
awards in which the broker was not “named” should be considered as a specified risk
event. These “subject of” customer settlements and awards correspond to events where
the customer initiates a claim against the firm and does not specifically name the broker,

100

For example, individuals who may be identified on a fixed numeric threshold
based upon pending matters could find it difficult to become owners, control
persons, principals, or registered persons of a member firm while these matters
are pending, even if such matters are subsequently dismissed. See also Exhibit
3c.
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but the firm identifies the broker as required by the Uniform Registration Forms. 101 In
these cases, the broker is not party to the proceedings or settlement. There may be
conflicts of interest between the firm and the broker such that the claim may be attributed
to the broker without the ability of that broker to directly participate in the resolution.
Accordingly, FINRA excluded “subject of” customer settlements and awards from the
proposed criteria. FINRA recognizes that excluding these events may also undercount
instances where the broker may have been responsible for the alleged customer harm.
For civil judicial actions and regulatory actions, FINRA considered whether all
sanctions associated with final matters should be included in the proposed criteria or
whether certain less severe sanctions should be excluded. Final regulatory action or civil
judicial action disclosures may be associated with a wide variety of activities, ranging
from material customer harm to more technical rule violations, such as a failure to make
timely filings or other events not directly related to customer harm. However, due to the
way in which such information is currently reported, it is not straightforward to
distinguish regulatory or civil judicial actions associated with customer harm from other
such actions. 102 In the absence of a reliable way to identify regulatory and civil judicial

101

For example, the Instructions to Form U4 provide that the answer to Questions
14I(4) or 14I(5) should be “yes” if the broker was not named as a
respondent/defendant but (1) the Statement of Claim or Complaint specifically
mentions the individual by name and alleges the broker was involved in one or
more sales practice violations or (2) the Statement of Claim or Complaint does
not mention the broker by name, but the firm has made a good faith determination
that the sales practice violation(s) alleged involves one or more particular brokers.

102

For example, the Uniform Registration Forms contain information in disclosure
reporting pages that could be useful in identifying regulatory actions or civil
judicial actions associated with customer harm, but it is stored as “free-text” and,
therefore, cannot be reliably compared across disclosures.
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actions associated with customer harm, FINRA considered using a proxy of severity of
the underlying sanctions as a way to exclude events that are likely not associated with
material customer harm. Therefore, FINRA is proposing to include regulatory actions or
civil judicial actions that are associated with more severe sanctions, such as bars,
suspensions or monetary sanctions above a de minimis dollar threshold of $15,000.
FINRA notes that relying strictly on a proxy for severity would likely exclude certain
regulatory actions or civil judicial actions that are associated with customer harm, and
may include certain regulatory actions or civil judicial actions that are not associated with
customer harm.
FINRA also considered several alternative de minimis dollar thresholds for
disclosure events included in the proposed criteria. For example, FINRA considered
higher dollar thresholds of $25,000, $50,000 and $100,000 for customer settlements,
customer awards, and monetary sanctions associated with regulatory actions and civil
judicial actions. A dollar threshold may capture a dimension of severity of the alleged
customer harm. The Uniform Registration Forms establish a de minimis dollar reporting
threshold of $10,000 for complaints filed prior to 2009 and $15,000 afterwards. The
reporting threshold may, however, be low and possibly include instances where the
payment was made to end the complaint and minimize litigation costs. However, the
dollar threshold does not account for the value of the customers’ accounts, and there are
likely cases where even low dollar amounts represent remuneration of a significant
portion of customer investments. Accordingly, a dollar threshold may be both underinclusive and over-inclusive, and as a result FINRA considered a range of alternative
thresholds. Increasing the dollar threshold from $15,000 to $25,000, $50,000 and
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$100,000 would decrease the number of individuals impacted by this proposal from 110215 individuals each year over the review period (as explained above) to 108-207
individuals, 103-197 individuals and 97-180 individuals each year, respectively. Finally,
FINRA notes that establishing a de minimis dollar threshold that is different than the
current reporting requirements could increase confusion among investors and registered
persons and would likely create additional incentives for brokers and firms to keep future
settlements below the dollar level that would trigger the restrictions, to the detriment of
customers.
b. Alternatives Associated with the Counting Criteria
FINRA considered a range of alternative criteria for counting criminal matters or
specified risk events. For example, FINRA considered whether the counting criteria for
final criminal matters should be two or more final criminal matters or one final criminal
matter and another specified risk event. This alternative would effectively count final
criminal matters the same way as other specified risk events. FINRA believes that final
criminal matters are generally more directly tied to serious misconduct than some of the
other specified risk events. Accordingly, FINRA believes that one final criminal matter,
as defined by this proposal, should be sufficient to trigger the proposed criteria. 103
FINRA also considered alternative criteria for counting specified risk events. For
example, FINRA considered decreasing the proposed threshold from two specified risk
events to one. This alternative would change the proposed criteria to one or more final
criminal matters or one (instead of two) or more specified risk events during the prior
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FINRA recognizes that final criminal matters include felony convictions that may
not be investment related (e.g., a conviction associated with multiple DUIs).
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five-year period. This approach would increase the number of individuals impacted by
this proposal from 110-215 individuals to 341-675 individuals each year, over the review
period. FINRA also considered increasing the proposed threshold from two specified
risk events to three, thereby changing the proposed criteria to one or more final criminal
matter or three (instead of two) or more specified risk events during the prior five-year
period. This approach would decrease the number of individuals impacted by this
proposal from 110-215 individuals to 86-161 individuals each year, over the review
period. For the reasons explained above, FINRA considered alternative criteria for
counting specified risk events, but chose the specification in the current proposal.
c.

Alternatives Associated with the Time Period over which the
Disclosure Events Are Counted

FINRA also considered alternative criteria for the time period over which final
criminal matters and specified risk events are counted. For example, FINRA considered
whether final criminal matters or specified risk events should be counted over the
individual’s entire reporting period or counted only over a more recent period. Based on
its experience, FINRA believes that events that are more than ten years old do not
necessarily pose the same level of possible future risk to customers as more recent events.
Further, counting final criminal matters or specified risk events over an individual’s
entire reporting period would imply that individuals with such events would be subject to
the criteria for their entire career, even if they subsequently worked without being
associated with any future events. Accordingly, FINRA decided to include final criminal
matters or specified risk events occurring only in a more recent period.
FINRA also considered a threshold based on a five-year lookback period for final
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criminal matters, but a five-to-ten year lookback period for specified risk events.
Specifically, FINRA considered a threshold that would be met if the individual had one
specified risk event having resolved during the previous ten years, and a second specified
risk event resolved during the previous five years, or if the individual had one or more
final criminal matters resolved in the prior five-year period. This approach would
increase the number of individuals impacted by this proposal from 110-215 individuals to
127-236 individuals each year, over the review period. For the reasons explained above,
FINRA considered alternative criteria for the lookback period for specified risk events,
but chose the specification in the current proposal.
C.

Self-Regulatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants, or Others

The proposed rule change was published for comment in Regulatory Notice 18-16
(April 2018). Thirteen comments were received in response to the Regulatory Notice. 104
A copy of the Regulatory Notice is attached as Exhibit 2a. A list of commenters is
attached as Exhibit 2b. Copies of the comment letters received in response to the
Regulatory Notice are attached as Exhibit 2c. Of the 13 comment letters received, eight
were generally in favor of the proposed rule change, two were generally opposed, and
one stated that the proposal was an improvement over the status quo but that significantly
more action would be needed to protect investors.
FINRA has considered the comments received. In light of some of those
comments, FINRA has made some modifications to the proposal. The comments and
FINRA’s responses are set forth in detail below.

104

All references to commenters are to the comment letters as listed in Exhibit 2b.

Page 172 of 406
General Support for and Opposition to the Proposal
Five commenters expressed general support for the proposed rule changes in
Regulatory Notice 18-16, but all had suggestions on how aspects of the proposal should
be modified. 105 Two commenters expressed support for the proposed amendments,
subject to certain modifications. 106 One commenter expressed general support for the
proposed amendments except the proposed amendments to the Rule 1000 Series. 107 Two
commenters suggested different approaches that FINRA could take. 108 One commenter
expressed opposition to specific aspects of the proposal. 109 One commenter opined that
the proposal has numerous deficiencies and offered remedies. 110 All of these
commenters’ suggestions are discussed in more detail below.
Proposed Amendments to the FINRA Rules 9200 and 9300 Series to Enhance
Investor Protection During the Pendency of an Appeal or Call-for-Review
Proceeding
 Conditions or Restrictions
The proposed amendments to the Rule 9200 and 9300 Series would allow a
Hearing Officer to impose conditions or restrictions on the activities of a respondent

105

MML, NASAA, PIABA, SIFMA, Wulff Hansen.

106

Cambridge, FSI.

107

Janney.

108

Better Markets, IBN.

109

Luxor.

110

Network 1.

Page 173 of 406
during the pendency of an appeal to the NAC from, or call for NAC review of, a
disciplinary decision.
Some commenters expressed support for these specific proposals. FSI
commented that permitting Hearing Officers to impose conditions and restrictions strikes
the appropriate balance between the member’s rights and investor protection concerns.
NASAA supported imposing temporary remedies on parties that lose at the hearing level,
writing that it would align FINRA’s procedures with federal and state law. PIABA wrote
that a disciplinary respondent should not be permitted to conduct business as usual during
a disciplinary appeal.
Several commenters requested that a disciplined respondent and firms that
associate with a disciplined respondent have an opportunity to propose to the Hearing
Officers the conditions and restrictions that should be imposed. 111 Cambridge stated that
this opportunity would help ensure that conditions and restrictions are not overly broad
and account for a firm’s size, resources and ability to supervise, and that it would
alleviate concerns about potential lost income, lost opportunities and lost clients that
could result from the conditions or restrictions. SIFMA wrote that this opportunity would
help ensure that any conditions and restrictions imposed are reasonably necessary for the
nature and scale of the misconduct at issue and tailored to a firm’s business model, and
that it would reduce the number of motions to modify or remove conditions or
restrictions.
While FINRA appreciates the comments, FINRA notes that the proposal allows
an individual respondent to make arguments concerning the potential conditions and
111

Cambridge, FSI, SIFMA.
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restrictions to the Hearing Officer. In this regard, nothing in the proposed rule change
prevents a respondent in a disciplinary proceeding from proposing, in opposition or
response to a motion for conditions or restrictions, the conditions and restrictions that
could or should be imposed. Likewise, nothing prevents an individual respondent, during
the underlying disciplinary proceeding itself, from introducing relevant evidence.
Moreover, FINRA rules only give named parties the right to participate in a FINRA
disciplinary proceeding, and the complaint issued against an individual respondent will
not always name that person’s employing firm as a respondent. However, in light of
these comments, FINRA is proposing to modify the proposed rule as set forth in
Regulatory Notice 18-16 to clarify that a respondent’s opposition or other response to a
motion for conditions or restrictions must explain why no conditions or restrictions
should be imposed or specify alternate conditions or restrictions that are sought to be
imposed and explain why the conditions or restrictions are reasonably necessary for the
purpose of preventing customer harm.
Cambridge stated that the proposal does not address the recourse available for
damages that could result from any conditions or restrictions imposed, in the event the
underlying disciplinary decision is reversed on appeal. FINRA believes the proposal
mitigates such risks. The standard for imposing conditions or restrictions—those that the
Hearing Officer considers reasonably necessary for the purpose of preventing customer
harm—and the ability to request an expedited proceeding before the Review
Subcommittee for prompt review of any conditions or restrictions imposed would act to
ensure the conditions and restrictions imposed are reasonably tailored to address the
potential concerns. The Hearing Officer that imposes conditions or restrictions in the
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first instance would be knowledgeable about the case and, therefore, well-suited to craft
restrictions or conditions that are tailored to addressing the potential customer harm. And
if a respondent believes that the conditions or restrictions imposed are too burdensome,
the respondent would be permitted to request an expedited review and stay the conditions
or restrictions.
Better Markets suggested that Hearing Officers should be required, not just
permitted, to impose conditions or restrictions that are necessary to protect investors
pending an appeal to the NAC. FINRA believes, however, that it is more appropriate to
give Hearing Officers discretion. There may be situations when conditions or restrictions
may be deemed not necessary, such as when a respondent firm or a respondent
individual’s employing firm has already undertaken substantial subsequent remedial
measures or when the violations at issue do not involve the risk of customer harm.
FSI and Luxor opposed the standard in proposed FINRA Rule 9285(a) that the
Hearing Officer may impose conditions or restrictions that it considers “reasonably
necessary for the purpose of preventing customer harm.” FSI opined that that standard
could lead to conditions or restrictions that are unduly burdensome or unrelated to the
misconduct, and it suggested that the standard also require that the conditions and
restrictions be “reasonably designed to prevent further violations of the rule or rules the
Hearing Panel or Hearing Officer [in the underlying disciplinary proceeding] has found to
have been violated.” FSI further suggested that, when imposing conditions or
restrictions, Hearing Officers be required to consider the firm’s size, resources and
overall ability to supervise the registered representative’s compliance with the conditions
or restrictions. Luxor wrote that the proposed standard would have a chilling effect on a
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respondent’s right to appeal because, depending on the conditions and restrictions
imposed, the respondent may be unable to afford legal representation or may suffer
irreversible damage to a book of business.
FINRA’s proposed standard, however, is consistent with the rules of other selfregulatory organizations. 112 Moreover, FINRA believes that the proposed standard—
both its use of the term “reasonably necessary” and its emphasis on “for the purpose of
preventing customer harm”—provides sufficient and appropriate limiting parameters.
FINRA also believes that requiring that conditions or restrictions be reasonably designed
to prevent further violations of the rule or rules found to have been violated in the
underlying disciplinary decision, as FSI suggests, may not allow the Hearing Officer to
adequately address the investor protection concerns that have been raised by the activities
of the respondent. As FINRA explained above (and in Regulatory Notice 18-16), the
conditions and restrictions imposed should target the misconduct demonstrated in the

112

See BOX Rule 12110 (“Pending effectiveness of a decision imposing a sanction
on the Respondent, the person, committee or panel issuing the decision (the
‘adjudicator’) may impose such conditions and restrictions on the activities of the
Respondent as it considers reasonably necessary for the protection of investors
and the Exchange.”); CBOE Rule 13.11(b) (“Pending effectiveness of a decision
imposing a sanction on the Respondent, the Hearing Panel or the CRO, as
applicable, may impose such conditions and restrictions on the activities of the
Respondent as the Hearing Panel or the CRO, as applicable, considers reasonably
necessary for the protection of investors and the Exchange”); CBOE BZX Rule
8.11 (“Pending effectiveness of a decision imposing a penalty on the Respondent,
the CRO, Hearing Panel or committee of the Board, as applicable, may impose
such conditions and restrictions on the activities of the Respondent as he, she or it
considers reasonably necessary for the protection of investors, creditors and the
Exchange.”); MIAX Options Rule 1011(b) (“Pending effectiveness of a decision
imposing a sanction on the Respondent, the person, committee or panel issuing
the decision (the ‘adjudicator’) may impose such conditions and restrictions on
the activities of the Respondent as it considers reasonably necessary for the
protection of investors and the Exchange.”).
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disciplinary proceeding and be tailored to the specific risks posed by the member firm or
broker. With regard to FSI’s suggestions to amend the standard to require consideration
of numerous additional factors, FINRA believes that, for investor protection purposes, the
primary driver of the conditions or restrictions should be what is reasonably necessary to
prevent customer harm, not the size of the respondent’s employing firm or its claims
about its resources. FINRA believes that the proposed standard—coupled with the
parties’ ability to participate in the process, the knowledge of the Hearing Officers, and
the availability of an expedited review—are appropriate to yield conditions or restrictions
that are targeted at the specific, identifiable risks presented to customers and that are not
overly burdensome. FINRA further proposes, that in light of this and other comments, to
clarify the process for imposing conditions and restrictions during the pendency of an
appeal. Specifically, FINRA is proposing to modify the proposed rule as set forth in
Regulatory Notice 18-16 to clarify when and how parties can seek to impose reasonably
necessary conditions and restrictions following a disciplinary decision by a Hearing Panel
or Hearing Officer, the process for a respondent to request an appeal through an
expedited proceeding of such conditions and restrictions, and to further clarify that such
conditions and restrictions would be stayed during such expedited proceeding.
Several commenters requested that a different burden be applied in proposed Rule
9285(b)(2) for seeking the modification or removal of conditions or restrictions. 113
PIABA suggested that, to modify or remove conditions or restrictions, the respondent
should be required to provide clear and convincing evidence of a manifest error by the
trier of fact and show the likelihood of success of the underlying appeal. Cambridge and
113

Cambridge, FSI, PIABA.
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FSI suggested that the respondent should have to show that the Hearing Officer
committed an error, that the conditions or restrictions are overly broad, or that they are
not narrowly tailored to prevent future occurrences of the underlying violations.
FINRA declines these comments. As explained above, the burden in proposed
Rule 9285(b)(2) is that the respondent would have to demonstrate that the conditions or
restrictions imposed are not reasonably necessary for the purpose of preventing customer
harm. This burden is consistent with the standard set forth in proposed Rule 9285(a) for
establishing conditions and restrictions in the first place. Furthermore, FINRA believes
that, for fairness reasons, a respondent’s ability to seek the modification or removal of
conditions or restrictions should not be constrained by the underlying merits of the
respondent’s disciplinary appeal. Because there would be a separate, specific standard
for the imposition of conditions or restrictions—i.e., those that the Hearing Officer
considers reasonably necessary for the purpose of preventing customer harm—any
conditions or restrictions imposed could be erroneous for a reason that is entirely
unrelated to whether a respondent’s underlying appeal has a likelihood of success.
Likewise, FINRA does not support establishing a burden of proof that would be more
difficult to meet, such as a “clear and convincing evidence of a manifest error by the trier
of fact” standard. Thus, FINRA has retained that aspect of the standard proposed in
Regulatory Notice 18-16 that would require a respondent to demonstrate, when moving
to modify or remove conditions or restrictions, that the conditions or restrictions imposed
are not reasonably necessary for the purpose of preventing customer harm.
PIABA and Better Markets wrote about the provisions in proposed Rule 9285(b)
that would allow a respondent to seek expedited review of an order imposing conditions
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or restrictions. PIABA supported the proposed expedited review process. Better
Markets, on the other hand, wrote that expedited reviews would add burdens to the NAC
and cause delays in processing underlying disciplinary appeals. FINRA has retained the
proposed expedited review process. FINRA has added the expedited review process to
make the overall process more fair for the respondents involved. It also will further
investor protection: because the filing of a motion to modify or remove conditions or
restrictions would stay the effectiveness of the conditions or restrictions, an expedited
review would allow properly imposed conditions and restrictions to become effective
sooner. Moreover, because proposed Rule 9285(b) would assign the NAC’s Review
Subcommittee—and not the NAC itself—to decide motions to modify or remove
conditions or restrictions and establish a 30-day deadline for doing so, FINRA expects
that the expedited review process will not result in materially longer times for the NAC to
process underlying disciplinary appeals.
Several commenters disagreed with how, pursuant to proposed Rule 9285(b), a
motion to modify or remove conditions or restrictions would effect a stay of the
conditions or restrictions. Better Markets and NASAA suggested that, for investor
protection reasons, there should be no stays. NASAA further commented that permitting
stays would be inconsistent with how proposed Rule 9285(b) would require firms to
establish heightened supervision over individuals who appeal disciplinary decisions.
Luxor, on the other hand, essentially sought to expand stays, writing that no conditions
and restrictions should be imposed during a disciplinary appeal except upon a showing by
FINRA of clear and convincing evidence of imminent harm to the public.
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In light of the conflicting comments and FINRA’s belief that the stay provision
strikes the right balance, FINRA is proposing to retain the proposed stay provision. It
appropriately balances the investor-protection benefits of imposing reasonably necessary
conditions and restrictions with the Exchange Act requirement that FINRA provide a fair
procedure in disciplinary proceedings. A stay of appropriately issued conditions or
restrictions would be in place only during the relatively short duration of an expedited
proceeding. Moreover, FINRA does not agree that having a temporary stay of conditions
or restrictions during the expedited proceeding process and requiring firms to establish
heightened supervision plans during the pendency of appeals are inconsistent. Proposed
Rule 9285(e) would require a disciplined respondent’s member firm to establish a
reasonably designed heightened supervision plan regardless of whether a Hearing Officer
imposes conditions and restrictions. 114 Thus, there is no reason for a respondent’s firm to
delay adopting a heightened supervision plan while any conditions or restrictions are
stayed pending an expedited review. Moreover, proposed Rule 9285(e) contemplates that
a respondent’s firm would need to create an amended plan of heightened supervision that
takes into account any conditions or restrictions imposed after the initial plan is adopted.
PIABA wrote that the proposal should require that an individual respondent’s
employing firm be notified immediately of any conditions or restrictions imposed.
FINRA generally agrees with this comment and, as explained above, has modified the
proposal to require that the Office of Hearing Officers or the Office of General Counsel,
as appropriate, provide a copy of the order imposing conditions and restrictions to each
114

See also Regulatory Notice 18-15 (April 2018) (Guidance on Implementing
Effective Heightened Supervisory Procedures for Associated Persons with a
History of Past Misconduct).
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FINRA member with which the respondent is associated. This would be similar to how
FINRA rules currently require that copies of disciplinary decisions be provided to each
FINRA member with which a respondent is associated. 115
 Heightened Supervision of Disciplined Respondents
FINRA also received comments concerning the proposed amendments to require,
in the event of an appeal or call for review, that an individual respondent’s member firm
adopt heightened supervisory procedures for that individual respondent.
Better Markets and PIABA expressed support for requiring firms to adopt written
plans of heightened supervision while a disciplinary appeal is pending.
FSI and SIFMA stated that requiring firms to adopt written plans of heightened
supervision within ten days of any appeal or call for review is an insufficiently short
amount of time, and that firms should have 30 days. FINRA believes, however, that the
ten-day period is appropriate under the circumstances. The longer the time period
without a plan of heightened supervision in place, the greater the risk to investors.
Retaining the shorter, ten-day deadline will allow the investor-protection benefits of the
heightened supervision plans to be in place sooner. FINRA also believes that the ten-day
period is sufficient because a firm should be aware of the potential need to adopt a
heightened supervision plan well in advance of when it would be required to do so. In
this regard, Form U4 requires that registered persons report when they are the subject of a
regulatory complaint that could result in an affirmative answer to other Form U4
disclosure questions that ask about self-regulatory organization findings and disciplinary
actions, and FINRA rules require that the Office of Hearing Officers promptly provide a
115

See Rule 9268(d).
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copy of a disciplinary decision to each member with which a respondent is associated.
Furthermore, the ten-day deadline for adopting a heightened supervision plan would
begin only when the respondent appeals the decision to the NAC or when the matter is
called for review. FINRA Rules 9311 and 9312 provide 25 days to file an appeal and 25
to 45 days to call a case for review.
PIABA suggested that a firm required to adopt a plan of heightened supervision
pursuant to proposed Rule 9285 also should be required to document its enforcement of
that plan. FINRA has previously indicated that documenting the enforcement of a
heightened supervision plan could be a useful element of such a plan. 116 Instead of
singling out additional provisions like these in the rule text, however, FINRA believes
that its published notices provide a thorough source of guidance on heightened
supervision plans, including what provisions should be included at a minimum, and what
other provisions can be part of an effective plan. 117 As needed or appropriate, FINRA
would be able to update its published guidance to account for the heightened supervision
plans required by the proposed rule change.
Luxor suggested that heightened supervision plans would not be necessary where
a Hearing Officer imposes conditions or restrictions. FINRA believes that even when
conditions and restrictions are imposed, the respondent’s member firm would still need to
address, in a heightened supervision plan, how it would implement and execute those
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See Notice to Members 97-19 (April 1997) (advising that firms could require
supervisors of registered representatives subject to special supervisory
arrangements to provide a sign-off on daily activity or to periodically attest in
writing that they have carried out the terms of the special supervision).

117

See Notice to Members 97-17 (April 1997); Regulatory Notice 18-15 (April
2018).
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conditions and restrictions. Furthermore, heightened supervision plans would be needed
to address activities that are not subject to any imposed conditions or restrictions.
Proposed Amendments to the FINRA Rule 9520 Series to Require Automatic
Interim Plans of Heightened Supervision of a Disqualified Person During the
Period When FINRA is Reviewing an Eligibility Application
Several commenters specifically approved of the proposed amendments to Rule
9522, which would require a member firm to adopt interim heightened supervisory
procedures for a disqualified person during the pendency of the firm’s SD Application to
continue associating with that disqualified person. NASAA commented that this
regulatory gap should be closed. PIABA commented that there is an obvious benefit to
the proposal.
Better Markets suggested that firms should be required to adopt a plan of
heightened supervision immediately when an associated person is found to have
committed acts that are grounds for becoming disqualified, even pending the associated
person’s appeal of the underlying disqualifying event. While FINRA agrees that there
may be benefits to requiring firms to place a disqualified associated person on a
heightened supervision plan immediately and before the filing of an application to
continue associating with that person, FINRA believes the timing requirement of the
proposed rule—to require such a plan once a firm has made a determination to seek
approval for continued association with the disqualified associated person—strikes the
appropriate balance.
Network 1 wrote that requiring firms to expend resources on developing
heightened supervision plans for disqualified persons while an SD Application is pending
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is a disincentive to hiring the person at all. While FINRA recognizes that the requirement
to develop and implement an interim heightened supervision plan in these circumstances
may deter some firms from retaining or hiring a disqualified person, FINRA believes that
if a firm elects to sponsor a disqualified person it needs to provide greater oversight of the
activities of such person during the pendency of the SD Application, thereby reducing the
potential risk of customer harm during this period. Moreover, if the SD Application is
approved by FINRA, the firm would in almost all cases be required to prepare a plan of
heightened supervision.
Aderant noted that although proposed Rule 9522(g) sets a ten-day deadline to
remedy a substantially incomplete application that seeks the continued associated of a
disqualified person, the version proposed in Regulatory Notice 18-16 did not identify the
specific event that triggers the ten-day deadline. FINRA agrees that a modification is
appropriate and has revised proposed Rule 9522(g) to establish that the event triggering
the ten-day deadline is service of the notice of delinquency.
Proposed Amendments to FINRA Rule 8312
The proposed amendments to FINRA Rule 8312 would remove the requirement
that the only means through which persons can request information as to whether a
particular member is subject to the provisions of the Taping Rule is a telephonic inquiry
via the BrokerCheck toll-free telephone listing. The proposed amended rule would
permit FINRA to release this information through BrokerCheck regardless of how it is
requested.
NASAA agreed with this proposal, stating that it would advance investor
protection.
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Other commenters opposed it. Luxor wrote that the proposal is punitive, will
disproportionately cause reputational damage to small firms, and will create a perception
that a taping firm and its representatives are to be viewed negatively simply by
association with behavior that occurred at other firms and other persons. Network 1
commented that there is little likelihood the public will understand the difference between
a taping firm and a disciplined firm. FINRA notes that Rule 8312 already provides,
however, that FINRA will release whether a particular member firm is subject to the
Taping Rule in response to telephonic inquiries via the BrokerCheck toll-free telephone
listing. The proposed amendments—which will only remove the telephonic inquiry
limitation—will simply make it easier for investors to obtain this same information by
expanding the means through which investors can access it. Moreover, the comment that
the proposed amendments would have a disproportionate effect on small firms has no
basis; there is currently only one firm subject to the Taping Rule.
Several comments raised concerns regarding the content of the proposed
BrokerCheck disclosure relating to taping firms. Better Markets and PIABA requested
that the disclosure be explained in BrokerCheck and include a specific narrative
description of why the disclosure is being made. NASAA suggested that the proposed
BrokerCheck disclosure appear only on the BrokerCheck reports of the few firms that are
subject to the Taping Rule. NASAA further commented that the disclosure should
identify the firm as subject to the Taping Rule and explain in plain English what that
means. Network 1 and Better Markets raised concerns as to how the proposed
amendments would impact the information disclosed through BrokerCheck concerning
individuals. Network 1 requested that FINRA amend the proposal to ensure that the
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information disclosed on BrokerCheck not communicate any “guilt by association” for
persons who are employees of taping firms and who have “clean records.” Better
Markets, on the other hand, suggested that the BrokerCheck profiles of individual brokers
should denote when they are associated with taping firms.
FINRA appreciates the concerns expressed and agrees that the BrokerCheck
disclosure of a firm as being subject to the Taping Rule should include a clear
explanation of what that means, to help investors understand why the taping firm is
subject to heightened procedures and incent them to research the background of a broker
associated with the taping firm.
Proposed Amendments to the FINRA Rule 1000 Series to Impose Additional
Obligations on Member Firms that Associate with Persons with a Significant
History of Past Misconduct
 General Comments
The proposed amendments to the FINRA Rule 1010 Series would require a
member firm to submit a letter to Member Regulation seeking a materiality consultation
when a natural person that has, in the prior five years, one or more “final criminal
matters” or two or more “specified risk events” seeks to become an owner, control
person, principal or registered person.
Several commenters expressed general support for the proposed amendments to
the Rule 1000 Series. 118 Better Markets characterized requiring materiality consultations
before hiring as an important regulatory innovation. NASAA described the proposal as a
reasonable means of getting Member Regulation more involved in members’ decisions to
118

Better Markets, Cambridge, NASAA, PIABA.
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associate with individuals who have significant disciplinary histories. PIABA wrote that
the proposed amendments would promote investor protection, adequately apply stronger
standards for continuing membership, and remind firms of the need to keep new
representatives with significant disciplinary histories under a well-defined, well-enforced
supervisory plan.
Janney and SIFMA commented that the proposed rule requiring materiality
consultations is contrary to the spirit of FINRA’s current guidance about materiality
consultations, which they assert focuses on changes to a firm’s business model and not
the activity or employability of individuals. FINRA disagrees with this assertion and
believes the proposed rule is consistent with FINRA rules governing the membership
application process, which considers, among other things, firms’ hiring decisions and
individuals’ past activities. For example, the safe harbor in IM-1011-1 is premised on the
notion that hiring a certain number of associated persons involved in sales can be a
material change in business operations that requires the filing of a CMA, and the safe
harbor is not available to a member firm or a principal of a firm that has a specified
disciplinary history. Likewise, FINRA rules require Member Regulation to consider, in
new membership applications and CMAs, a variety of criminal, civil, regulatory, and
arbitration events when assessing whether an applicant and its associated persons are
capable of complying with federal securities laws, the rules and regulations thereunder,
and FINRA rules. 119
Several commenters expressed concern about the possible negative impact of the
proposed rule on a firm’s hiring practices and the ability of individuals with such events
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See Rule 1014(a)(3).
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to be hired. Luxor commented that the proposed rule changes are unnecessary, because
FINRA can contact a firm when it has hired “high-risk brokers.” Luxor also commented
that if a person has a license to operate and has not been barred or otherwise precluded
from operating, no additional consultation should be required when a firm wishes to hire
that person. Janney stated that the investing public and the markets would be better
protected by FINRA taking contemporaneous action, instead of disrupting the hiring
practices of an unrelated firm as many as five years after the underlying disclosure events
in proposed Rule 1017(a)(7) and IM-1011-3 have occurred. Janney also expressed the
view that it appears that FINRA would like to review transitions specifically in the
context of an affiliation change, and the proposed rule would create the ability to prevent
transition of a registered representative without taking enforcement action.
FINRA believes the proposed rule is necessary to ensure that FINRA has a more
meaningful regulatory touchpoint at the time an individual with a significant history of
misconduct seeks to become an owner, control person, principal or registered person of a
member firm. The proposal would apply in the limited circumstance where such
individual meets the required thresholds for disclosure events. FINRA believes requiring
firms to ask FINRA for a materiality consultation, for example, when it is planning to
hire a particular individual that meets the required thresholds, would allow FINRA the
opportunity to meaningfully assess the underlying disciplinary events and review the
firm’s supervisory practices and internal controls. The ability of FINRA to conduct this
review contemporaneously furthers investor protection. Moreover, nothing in the
proposed rule precludes FINRA from taking enforcement action when necessary or
appropriate.
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FINRA received numerous comments concerning the definitions in proposed Rule
1011 of “final criminal matter” and “specified risk event” and the criteria in proposed
Rule 1017(a)(7) that would trigger the need to request a materiality consultation. Some
commenters expressly supported the proposed definitions and criteria. 120 FSI wrote that
the numeric parameters and proposed criteria are sound and reasonable, and it supported
how the “specified risk events” are final and investment- or regulatory-related. NASAA
wrote that the proposed definition of “final criminal matter” appropriately captures the
scope of disclosable criminal events on the Uniform Registration Forms. PIABA wrote
that the criteria and definitions are appropriate and clear enough to avoid confusion, and
that the minor compliance costs will be far outweighed by the increased investor
protections.
Other commenters suggested alternatives to the proposed definitions and criteria.
For example:
•

Some commenters proposed that the definition of “final criminal matter” include
only investment- or fraud-related criminal matters 121 or matters that would
generate a risk of customer harm. 122

120

FSI, NASAA, PIABA.

121

Luxor, Wulff Hansen.

122

MML. This commenter also requested guidance concerning whether “final
criminal matter” would include situations where a person receives a deferred
sentence and can clear a conviction through compliance with a court-ordered
program. Per the proposed definition, whether a “final criminal matter” would
count for purposes of proposed Rule 1017(a)(7) and IM-1011-3 would depend on
whether the matter “is disclosed, or was required to be disclosed, on the
applicable Uniform Registration Forms.” The setting aside of a conviction does
not necessarily mean that it need not be reported on, or that the matter should be
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•

Several commenters proposed that the definition of “specified risk event” use a
dollar threshold that is either higher 123 or lower 124 than $15,000.

•

Some commenters proposed that the final awards and settlements that are counted
as “specified risk events” be broadened 125 or narrowed. 126

•

Several commenters proposed changes to how “specified risk events” would be
counted. 127

•

Some commenters suggested that lookback periods for events that would trigger a
materiality consultation be either shortened 128 or increased. 129

expunged from, the Uniform Registration Forms. See, e.g., Form U4 and U5
Interpretive Questions and Answers,
http://www.finra.org/sites/default/files/Interpretive-Guidance-final-03.05.15.pdf
(Questions 14A and 14B, Interpretive Question and Answer 2, stating that “[e]ach
order setting aside a conviction will be reviewed by RAD staff to determine if the
conviction must be reported”).
123

Cambridge, IBN, Janney, MML. Cambridge asserted that some unfair high-risk
characterizations resulting from a $15,000 threshold would involve control
persons, principals and registered persons who are required to disclose events due
to a managerial role but are “likely not directly involved in” the underlying
violations in those disclosed events. FINRA notes that the proposed definition of
“specified risk event” does not include final awards or settlements where the
person was not named but is only the “subject of.”

124

Better Markets.

125

NASAA.

126

Luxor, Network 1.

127

Luxor, MML, Wulff Hansen.

128

Luxor.

129

NASAA.
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•

Luxor wrote that additional factors should be included in the criteria for whether a
materiality consultation is required, including the length of time the individual has
been in the industry, the number of events during that period, and the
circumstances of those events.

•

Several commenters suggested narrowing the kinds of business expansions that
would require materiality consultations. 130
After considering all the commenters’ suggested alternative definitions and

criteria, FINRA has decided to retain the definitions of “final criminal matter” and
“specified risk events” and the criteria that would trigger a materiality consultation that it
proposed in Regulatory Notice 18-16. Many of the comments concern issues that FINRA
already considered and addressed in the economic assessment in Regulatory Notice 1816, and the comments have not persuaded FINRA that any changes to the definitions or
criteria would be more efficient or effective at addressing the potential for future
customer harm presented. As FINRA explained in Regulatory Notice 18-16, the primary
benefit of the proposed rule change would be to reduce the potential risk of future
customer harm by individuals who meet the proposed criteria and seek to become an
owner, control person, principal or registered person of a member firm. The proposed
rule change would further promote investor protection by applying stronger standards for
changes to a current member firm’s ownership, control or business operations, including
the potential that such changes would require the filing and approval of a CMA. In
developing this proposal, one of the guiding principles was to provide transparency

130

Janney, Luxor, MML, SIFMA, Wulff Hansen.
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regarding the proposal’s application, so that firms could largely identify with available
data the specific set of disclosure events that would count towards the proposed criteria
and whether a proposed business change would trigger the need for a materiality
consultation. This is why FINRA’s proposal is based mostly on events disclosed on the
Uniform Registration Forms, which are generally available to firms and FINRA.
While FINRA generally agrees with the comments that the proposed materiality
consultation process should account for situations where numerous “specified risk
events” are related, 131 it does not believe that modifying the rule-based criteria is the best
way to do so. Rather, FINRA believes the materiality consultation process should allow
it to assess an individual’s particular events. Moreover, based on experience gained
through the materiality consultations, FINRA may be able to develop guidance for the
Department concerning situations involving the “specified risk events” that could affect
whether a proposed business expansion is or is not material.
Wulff Hansen suggested that a materiality consultation should be required when a
person having two or more “specified risk events” is already associated with a member
and seeks to become an owner or control person. FINRA notes that the proposed rule
already would require materiality consultations for internal moves. As explained above,
however, the proposed rule would not apply when a person who meets the proposed
criteria in proposed Rule 1017(a)(7) is already a principal at a member firm and seeks to
add an additional principal registration at that same firm. In that instance, the proposed
rule amendments would not require a materiality consultation.

131

MML, Wulff Hansen.
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 Materiality Consultation Procedures
FSI and Janney requested that FINRA develop additional procedures for the
materiality consultation process. For example, these commenters wrote that FINRA
should establish time frames for FINRA staff to issue a decision in a materiality
consultation, with one commenter explaining that time deadlines would allow firms to
minimize litigation risks when making hiring decisions. FSI asked that FINRA consider
establishing rule-based remedies for firms that disagree with FINRA staff’s materiality
consultation decisions, and a rule-based requirement that FINRA explain in writing a
decision that requires a firm to file a CMA. 132 MML suggested that the proposed rule
should outline the issues that would be central to the Department’s materiality
determination and clarify the proposed requirement that a member submit a written letter
to the Department in a “manner prescribed by FINRA.”
In general, FINRA believes that additional rule-based procedures for the
materiality consultation process would undermine its informality, flexibility and
expedited nature. By analogy, FINRA’s existing materiality consultation process has no
written-decision requirement and no appeal process. Nevertheless, FINRA believes it
would be helpful to provide guidance about the materiality consultation process that
would be required by the proposed rule, to supplement the already published guidance
about FINRA’s existing materiality consultation process. 133 For that reason, FINRA has
132

FSI also wrote that additional procedures would be appropriate because the
materiality consultations would be a rule-based requirement, not voluntary.

133

See The Materiality Consultation Process for CMAs, https://www.finra.org/rulesguidance/guidance/materiality-consultation-process. FINRA’s existing guidance
provides that a materiality consultation submission should include, but is not
limited to, the following: (i) a description of the proposed change in business
sufficient for staff to understand the scope of the business and how it will be
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explained in detail—both in Regulatory Notice 18-16 and above—the kinds of
information that the firm should provide when seeking a materiality consultation required
by proposed Rule 1017(a)(7) and what information would be relevant to the
Department’s materiality decision. FINRA also will provide more guidance as necessary
as to what firms should provide when seeking the materiality consultation required by the
proposed rule amendments.
Miscellaneous Comments
SIFMA requested that FINRA provide a notification to firms of registered persons
who have “specified risk events,” similar to how FINRA provides information gathered
in its public records searches for information relating to bankruptcies, judgments and
liens, asserting that individuals may not identify and disclose “specified risk events” to
firms in a timely manner. FINRA appreciates this suggestion, but notes that the events
included in the definition are derived from the Uniform Registration Forms and,
therefore, firms should generally be able to conduct appropriate due diligence to identify
such individuals. Indeed, FINRA Rule 3110(e) already requires firms to establish and
implement written procedures reasonably designed to verify the accuracy and
completeness of the information contain in an applicant’s initial or transfer Form U4,
which would include verifying the accuracy and completeness of answers and disclosures

conducted; (ii) why the firm believes that the proposed new business or product is
similar in scope or nature to their existing business; (iii) the anticipated impact the
change will have to the firm’s supervisory structure; (iv) any impact the proposed
change will have to the firm’s capital or liquidity; (v) the nature and scope of
updates required to written supervisory procedures, systems and firm operations;
(vi) any recent disciplinary matters that relate to the proposed activities as well as
how the firm’s overall regulatory history may impact the ability of the firm to
effectively conduct the activity; and (vii) any relevant documentation to support
the proposal.
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concerning “final criminal matters” and the events covered by the definition of “specified
risk events.”
Cambridge commented that persons should have the opportunity to confidentially
submit an application seeking a materiality consultation to “pre-qualify” a transition from
one firm to another and gain confidence that they are free to make such a transfer.
FINRA does not believe, however, that prequalification of a person with a significant
history of misconduct would be appropriate, or even possible, in the absence of additional
information about, among other things, the specific context in which the person would be
associated with a new firm and the activities and history of such proposed new firm.
Better Markets opined that the proposed rule change would reflect an
improvement over the status quo but is still insufficient, and that FINRA should do more
to reduce the number of brokers with a significant history of misconduct and the
prevalence of recidivism. Specifically, Better Markets wrote that FINRA should ban
brokers with two criminal convictions or three “specified risk events” at a $5,000 level
(instead of the proposed $15,000 level) and immediately and permanently expel a firm
where more than 20% of its brokers have three or more “specified risk events.” Better
Markets also suggested that FINRA engage in more investor education on the topic of
recidivist brokers, design a user-friendly disclosure system that clearly identifies brokers
with a demonstrable pattern of violations, and repeal the part of FINRA Rule 9311 that
stays a Hearing Panel or Hearing Officer decision pending an appeal to the NAC.
FINRA’s efforts to address the risks posed by brokers with a significant history of
misconduct are ongoing, and FINRA appreciates comments on additional steps that
FINRA might take. Some of Better Markets’ suggestions, however, amount to a request
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that FINRA create new categories of “statutory disqualification.” Federal law defines the
types of misconduct that presumptively disqualify a broker from associating with a firm,
and amending what qualifies as a statutory disqualification is beyond FINRA’s
jurisdiction. In addition, FINRA does not agree that repealing the provision in Rule
9311(b) that stays the effect of a Hearing Panel or Hearing Officer decision would be
appropriate at this time. FINRA’s rule that stays the effect of a Hearing Panel or Hearing
Officer decision is consistent with rules of other self-regulatory organizations and the
SEC. 134 Moreover, the proposed rule change would protect investors during a
disciplinary appeal by empowering Hearing Officers to impose conditions and
restrictions that they consider reasonably necessary for the purpose of preventing
customer harm.
Miscellaneous Comments Outside the Scope of the Proposal
Some comments raised concerns regarding broader issues, such as arbitration
proceedings and public disclosure of arbitration settlements, 135 the composition of
134

See, e.g., 17 CFR 201.360(d) (providing that an SEC ALJ’s initial decision shall
not become final as to a party or person who timely files a petition for review);
CBOE Rule 13.11(b) (providing that sanctions shall not become effective until the
Exchange review process is completed or the decision otherwise becomes final);
NASDAQ PHLX Rule 9311(b) (providing that an appeal to the Exchange Review
Council from a disciplinary decision shall operate as a stay until the Exchange
Review Council issues a decision); NYSE CHX Article 12, Rule 6 (providing that
the enforcement of any orders or penalties shall be stayed upon the filing of a
notice of appeal pending the outcome of final review by a Judiciary Committee or
the Board of Directors).

135

IBN suggested that FINRA should have local arbitration hearings, with panels
composed of local representatives and local firms, and that FINRA should
eliminate mandatory arbitration or require arbitrators to be lawyers and follow the
rule of law. Network 1 commented that FINRA should consider the “prejudicial
effect” on brokers of the six-year limitations period for filing an arbitration claim
and of nuisance-value arbitration actions brought by non-attorney representatives;
that references to arbitration claims brought by a non-attorney representative that
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Hearing Panels in FINRA’s disciplinary proceedings, 136 questions about whether firms
are permitted to pay disqualified persons consistent with FINRA Rule 8311, 137 various
Constitutional protections that FINRA should adopt in investigations and disciplinary
proceedings, 138 and how FINRA might improve the Taping Rule to prevent noncompliance with that rule. 139 FINRA believes, however, that these comments are all
outside the scope of the proposal.
III.

Date of Effectiveness of the Proposed Rule Change and Timing for Commission
Action
Within 45 days of the date of publication of this notice in the Federal Register or

within such longer period (i) as the Commission may designate up to 90 days of such date
if it finds such longer period to be appropriate and publishes its reasons for so finding or
(ii) as to which the self-regulatory organization consents, the Commission will:
(A) by order approve or disapprove such proposed rule change, or

are settled or that result in an award in favor of the broker should be removed
from the broker’s public record; and that an arbitration claim brought by a nonattorney representative that results in a settlement should not be made available to
the public at all.
136

Network 1 commented that FINRA adjudicatory panels should include one
attorney with a demonstrated history of representing brokers or member firms,
securities industry experience, and knowledge of securities laws, regulations and
rules and industry practices in the investment banking and securities businesses.
It also commented that FINRA should establish a process for soliciting “bona fide
neutrals” to sit on adjudicatory panels.
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Network 1.
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Network 1.
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(B) institute proceedings to determine whether the proposed rule change should
be disapproved.
IV.

Solicitation of Comments
Interested persons are invited to submit written data, views and arguments

concerning the foregoing, including whether the proposed rule change is consistent with
the Act. Comments may be submitted by any of the following methods:
Electronic Comments:
•

Use the Commission’s Internet comment form
(http://www.sec.gov/rules/sro.shtml); or

•

Send an e-mail to rule-comments@sec.gov. Please include File Number
SR-FINRA-2020-011 on the subject line.

Paper Comments:
•

Send paper comments in triplicate to Secretary, Securities and Exchange
Commission, 100 F Street, NE, Washington, DC 20549-1090.

All submissions should refer to File Number SR-FINRA-2020-011. This file number
should be included on the subject line if e-mail is used. To help the Commission process
and review your comments more efficiently, please use only one method. The
Commission will post all comments on the Commission’s Internet website
(http://www.sec.gov/rules/sro.shtml). Copies of the submission, all subsequent
amendments, all written statements with respect to the proposed rule change that are filed
with the Commission, and all written communications relating to the proposed rule
change between the Commission and any person, other than those that may be withheld
from the public in accordance with the provisions of 5 U.S.C. 552, will be available for
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website viewing and printing in the Commission’s Public Reference Room, 100 F Street,
NE, Washington, DC 20549, on official business days between the hours of 10 a.m. and 3
p.m. Copies of such filing also will be available for inspection and copying at the
principal office of FINRA. All comments received will be posted without change.
Persons submitting comments are cautioned that we do not redact or edit personal
identifying information from comment submissions. You should submit only
information that you wish to make available publicly. All submissions should refer to
File Number SR-FINRA-2020-011 and should be submitted on or before [insert date 21
days from publication in the Federal Register].
For the Commission, by the Division of Trading and Markets, pursuant to
delegated authority. 140

Jill M. Peterson
Assistant Secretary
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17 CFR 200.30-3(a)(12).
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High-Risk Brokers

April 30, 2018

FINRA Requests Comment on FINRA Rule Amendments
Relating to High-Risk Brokers and the Firms That
Employ Them
Comment Period Expires: June 29, 2018

Notice Type
00

Request for Comment

Suggested Routing
Compliance
Legal
00 Operations
00 Registered Representatives
00 Senior Management
00
00

Summary
FINRA seeks comment on proposed rule amendments that would impose
additional restrictions on member firms that employ brokers with a history of
significant past misconduct. These brokers, while relatively small in number,
may present heightened risk of harm to investors, and any misconduct by
them also may undermine confidence in the securities markets as a whole.
The rule proposals would strengthen the existing controls, some of which
are highlighted below, FINRA has applied to such brokers to further promote
investor protection and market integrity.
The new proposals are one part of FINRA’s initiatives to confront high-risk
brokers. FINRA will continue to evaluate various rules, examination and riskmonitoring programs, and technologies to determine further enhancements
that FINRA can make to keep high-risk brokers from potentially harming
investors and compromising the integrity of the financial markets.
FINRA is requesting comment on proposed amendments to:
1.

the Rule 9200 Series (Disciplinary Proceedings) and the 9300 Series
(Review of Disciplinary Proceedings by National Adjudicatory Council
and FINRA Board; Application for SEC Review) to allow a Hearing Panel
to impose conditions or restrictions on the activities of member firms
and brokers while a disciplinary matter is on appeal to the National
Adjudicatory Council (NAC), and to require member firms to adopt
heightened supervisory procedures for brokers during the period the
appeal is pending;

2.

the Rule 9520 Series (Eligibility Proceedings) to require member firms to
adopt heightened supervisory procedures for brokers during the period a
statutory disqualification (SD) eligibility request is under review by FINRA;

Key Topics
BrokerCheck Disclosure
Disciplinary Proceedings
00 Eligibility Proceedings
00 Heightened Supervision
00 Statutorily Disqualified Persons
00 Supervision
00 Taping Rule
00
00

Referenced Rules & Notices
FINRA Rule 3110
FINRA Rule 3170
00 FINRA Rule 8312
00 FINRA Rule 9200 Series
00 FINRA Rule 9300 Series
00 FINRA Rule 9520 Series
00 FINRA Rule 9556
00 NASD IM-1011-1
00 NASD IM-1011-2
00 NASD Rule 1010 Series
00 Regulatory Notice 18-15
00
00
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3.

Rule 8312 (FINRA BrokerCheck Disclosure) to disclose the status of a member firm as a
“taping firm” under Rule 3170 (Tape Recording of Registered Persons by Certain Firms);
and

4.

the NASD Rule 1010 Series (Membership Proceedings) (MAP rules) to place additional
limitations on member firms by requiring a member firm to first submit a written letter
to FINRA’s Department of Member Regulation, through the Membership Application
Program Group (MAP Group), seeking a materiality consultation when a natural person
that has, in the prior five years, one or more final criminal actions or two or more
specified risk events seeks to become an owner, control person, principal or registered
person of an existing member firm. Specified risk events (as described in detail below)
generally means final, adjudicated disclosure events disclosed on a person’s or firm’s
Uniform Registration Forms.1

The proposed rule text is available in Attachment A. With respect to proposal number 4,
FINRA also seeks specific comment on the proposed numeric threshold and criteria that
would trigger a materiality consultation. A detailed economic analysis of the proposed rule
amendments, including the numeric threshold and criteria used for identifying brokers
that would be impacted by the proposed amendments, is discussed below, and the exhibits
referenced in this economic impact assessment are available in Attachment B, Exhibits 1, 2,
3 and 4.
In addition, FINRA is focusing attention on high-risk brokers by publishing Regulatory Notice
18-15 to reiterate the existing obligation of member firms to adopt and implement tailored
heightened supervisory procedures under Rule 3110 (Supervision) for high-risk brokers;2
and revising FINRA’s qualification examination waiver guidelines and related procedures to
more broadly consider past misconduct when considering examination waiver requests.3
Questions concerning this Notice should be directed to:
00

Kosha Dalal, Associate Vice President and Associate General Counsel, Office of General
Counsel, at (202) 728-6903.

Questions concerning the Economic Impact Assessment in this Notice should be
directed to:
00

Jonathan Sokobin, Senior Vice President and Chief Economist, Office of the Chief
Economist (OCE), at (202) 728-8248; and

00

Hammad Qureshi, Senior Economist, OCE, at (202) 728-8150.

2
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Action Requested
FINRA encourages all interested parties to comment on the proposal. The comment period
ends June 29, 2018.
Comments must be submitted through one of the following methods:
00

Emailing comments to pubcom@finra.org; or

00

Mailing comments in hard copy to:
Jennifer Piorko Mitchell
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506

To help FINRA process comments more efficiently, persons should use only one method
to comment on the proposal.
Important Notes: All comments received in response to this Notice will be made available to
the public on the FINRA website. In general, FINRA will post comments as they are received.4
The proposed rule change must be filed with the Securities and Exchange Commission
(SEC) pursuant to Section 19(b) of the Securities Exchange Act of 1934 (SEA or Exchange
Act).5

Background & Discussion
FINRA uses a combination of tools to reduce misconduct by member firms and the brokers
they hire, including SD processes, review of membership applications, disclosure of brokers’
regulatory backgrounds,6 supervision requirements, focused examinations, risk monitoring
and disciplinary actions. These tools, among others, serve to further the Exchange Act
goals reflected in FINRA’s mission of protecting investors and market integrity, including
protecting investors from brokers with a history of significant past misconduct and the
firms that choose to employ them.
Formal action to bar or suspend a broker requires FINRA to satisfy procedural safeguards
established by federal law and FINRA rules to ensure fair process and to protect the rights of
brokers to engage in business unless proven guilty of serious misconduct. Those safeguards
include the right to defend oneself before a hearing panel and the right to appeal to the
NAC, the SEC, and ultimately the federal courts. In addition, federal law and regulations
define the types of misconduct that presumptively disqualify a broker from associating
with a firm, and also govern the standards and procedures FINRA must follow when a
broker who was found to have engaged in such misconduct applies to remain in or re-enter
the industry.7
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Current Programs
As discussed further below, FINRA strives to prevent and deter misconduct by member
firms and the individuals they hire through a number of different measures.
00

Licensing and Registration

To become a FINRA member, a firm is subject to review through FINRA’s membership
application program. As part of a new membership application (NMA) or a continuing
membership application (CMA) under the Rule 1010 Series, FINRA reviews, among
other factors, whether persons associated with an applicant have material disciplinary
history, customer complaints, pending and final arbitrations, civil actions or other
industry-related matters that could pose a threat to public investors. Where FINRA
can show strong cause for concern, we can deny membership or place restrictions on
membership to mitigate the risk. The membership application process also provides
procedural safeguards for the applicant: applicants have the right to request review by
the NAC of an adverse decision or the FINRA Board may call for a discretionary review of
a membership proceeding. The applicant also may appeal final FINRA decisions to the
SEC and the circuit courts.
00

Statutory Disqualifications – Eligibility Proceedings

FINRA administers the SD process by assessing applications from member firms that
wish to retain or employ an individual who is the subject of an SD. In conducting the
assessment, FINRA seeks to exclude individuals who pose a risk of recidivism from
continuing in the securities business. As a general framework, the Exchange Act
sets out the types of broker misconduct that presumptively exclude brokers from
engaging in the securities business. These types of misconduct, entitled “statutory
disqualifications,” are actions against an individual or member firm taken by a
regulator or court based on a finding of serious misconduct that calls into question
the integrity of the broker or firm. SDs include any felony and certain misdemeanors
for a period of 10 years from the date of conviction; expulsions or bars (and current
suspensions) from membership or participation in a self-regulatory organization;
bars (and current suspensions) ordered by the SEC, Commodity Futures Trading
Commission, or other appropriate regulatory agency or authority; willful violations of
the federal securities and commodities laws or MSRB rules; and certain final orders of a
state securities commission.
00

Monitoring and Examinations

FINRA addresses high-risk brokers or high-risk activity through several of its
examination programs. First, FINRA executes a High-Risk Registered Representative
(HRR) Program that uses various methodologies to identify brokers from across the
entire securities industry whose individual risk profiles suggest they are more likely
than the general broker population to engage in misconduct. A specialized High-Risk

4
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Registered Representative Examination Unit is responsible for the identification,
monitoring and examination activities of high-risk registered representatives with
additional examination support provided by examiners located in FINRA’s various
district offices.
FINRA also reviews individual brokers as part of the firm examination program where
every broker-dealer receives an examination at least once every four years. Because our
firm examinations are risk-based, the focus on individual brokers varies depending on
the specific firm. Also covered during these examinations are assessments of the firms’
supervisory and compliance controls over the conduct of brokers.
Further, FINRA examines individual brokers through its cause examination program.
These examinations are allegation driven, and triggered by specific and sometimes
high-risk events such as a customer complaint, whistleblower tip, arbitration referral or
call to the FINRA Securities Helpline for Seniors™.
Lastly, FINRA conducts high-risk branch office examinations that focus on business
conduct risks at the point of sale. Branch office examinations look at the core activities
conducted from the specific branch location, including customer transactions, money
and security movements, customer complaints, communications, account designation
changes and credit extensions. The identification of high-risk branch offices is
determined in large part by the aggregation of individual registered representative risk
assessments.
00

BrokerCheck

BrokerCheck provides the public with information on the professional background,
business practices, and conduct of FINRA member firms and their associated persons,
as well as on firms and their associated persons who are registered with national
securities exchanges that use the Central Registration Depository (CRD®). BrokerCheck
information is derived from the CRD system to, among other things, help investors
make informed choices about the individuals and firms with which they conduct
business. In addition to BrokerCheck disclosure, FINRA publishes on its website a list of
individuals who have been barred by FINRA from association with any member firm in
any capacity.8 The list is updated on a monthly basis.
00

Supervision Obligations of Member Firms

FINRA Rule 3110 requires member firms to establish and maintain a system to
supervise the activities of each associated person that is reasonably designed to
achieve compliance with applicable securities laws and FINRA rules. Further, the rule
requires member firms to establish, maintain and enforce written procedures to
supervise the types of business in which it engages and the activities of its associated
persons that are reasonably designed to achieve compliance with applicable securities
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laws and regulations and FINRA rules. An effective supervisory system plays an
essential role in the prevention of sales abuses, and thus, enhances investor protection
and market integrity. As such, FINRA has long emphasized that member firms have
a fundamental obligation to implement a supervisory system, including written
supervisory procedures, that is tailored specifically to the member firm’s business
and addresses the activities of all its associated persons.9
00

Enforcement and Disciplinary Actions

An important part of FINRA’s supervision of firms and the individuals they employ is
our ongoing enforcement of FINRA and MSRB rules, and federal securities laws and
rules. We aggressively investigate potential securities violations and, when warranted,
bring formal disciplinary actions against member firms and their associated persons.
With respect to problem individuals, FINRA can take a range of formal actions,
including barring them from the industry. As previously noted, formal action to bar or
suspend a broker requires satisfying procedural safeguards required by the Exchange
Act and, with respect to FINRA actions, safeguards include the right to a hearing before
a FINRA hearing panel; appeal to the NAC; appeal to the SEC; and ultimately to the
circuit courts of appeal.

Proposed Amendments
As part of FINRA’s ongoing initiatives to protect investors from high-risk brokers, FINRA is
proposing rule amendments that would impose additional obligations on member firms
that seek to associate with high-risk brokers. The proposed rule amendments are designed
to strengthen oversight of high-risk brokers and the firms that employ them.
1.

Proposed Amendments to the Rule 9200 Series (Disciplinary Proceedings) and Rule
9300 Series (Review of Disciplinary Proceedings by National Adjudicatory Council
and FINRA Board; Application for SEC Review)
A.

Overview of Current Disciplinary Process

FINRA’s Department of Enforcement initiates a formal disciplinary action by filing
a complaint with FINRA’s Office of Hearing Officers (OHO) when it believes that a
member firm or associated person of a member firm is violating or has violated any
FINRA rule, SEC regulations or federal securities laws, and formal disciplinary action is
necessary. Following the filing of the complaint, the Chief Hearing Officer will assign
a Hearing Officer to preside over the disciplinary proceeding, and appoint a Hearing
Panel, or an Extended Hearing Panel, if applicable, to conduct a hearing and issue a
decision.10
At a hearing, the parties present evidence for the Hearing Panel to determine whether
a member firm or broker has engaged in conduct that violates FINRA rules, MSRB rules,
SEC regulations or federal securities laws. The Hearing Panel also considers previous
court, SEC, NAC and Hearing Panel decisions to determine if violations occurred.

6
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For each case, the Hearing Panel, or the Hearing Officer in the case of default
decisions,11 will issue a written decision explaining the reasons for its ruling and consult
the FINRA Sanction Guidelines to determine the appropriate sanctions if violations
have occurred. FINRA also, when feasible and appropriate, can order member firms and
brokers to make restitution to harmed customers.
Under FINRA’s disciplinary procedures, a member firm or broker has the right to appeal
a Hearing Panel or Hearing Officer decision to the NAC, or the NAC may on its own
initiate a review of a decision. On appeal, the NAC will determine if a Hearing Panel’s or
Hearing Officer’s findings were legally correct, factually supported and consistent with
FINRA’s Sanction Guidelines. The NAC’s decision constitutes a final disciplinary action
of FINRA, unless the FINRA Board calls the case for review and issues its own decision.
A member firm or broker may appeal a final disciplinary action of FINRA to the SEC, and
further to a U.S. Court of Appeals.
Currently, while a Hearing Panel or Hearing Officer decision is on appeal to the NAC,
any sanctions imposed by the Hearing Panel or Hearing Officer, including bars or
expulsions, are automatically stayed and not enforced against the member firm or
broker during the pendency of the appeal.12
B.

Proposed Rule 9285 (Interim Orders While on Appeal)

FINRA is proposing new FINRA Rule 9285 (Interim Orders While on Appeal) to bolster
investor protection during the pendency of an appeal to the NAC of a Hearing Panel or
Hearing Officer decision.
00

Conditions and Restrictions

Proposed Rule 9285(a) would provide that the Hearing Panel or, if applicable, the
Extended Hearing Panel, or Hearing Officer may impose such conditions or restrictions
on the activities of a respondent as the Hearing Panel or Hearing Officer considers
reasonably necessary for the purpose of preventing customer harm.13 This approach
would be consistent with the rules of several exchanges that have provisions that
allow an exchange adjudicator to impose restrictions on the respondent during the
exchange’s appeal process.14
Under the proposal, as part of the hearing, FINRA’s Department of Enforcement could
request that the Hearing Panel or Hearing Officer order conditions and restrictions
imposed against the respondent. The Hearing Panel or Hearing Officer would consider
the request at the same time it makes findings of violations and imposes sanctions
for the misconduct. FINRA believes the Hearing Panel’s or Hearing Officer’s knowledge
about the violations would provide the qualifications to evaluate the potential for
customer harm and craft tailored conditions and restrictions to minimize that potential
harm. The order would describe the activities that the respondent shall refrain from
taking and any conditions imposed.
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In considering whether conditions or restrictions should be imposed on the activities
of a respondent, the Hearing Panel or Hearing Officer would be guided by the principle
of imposing conditions and restrictions reasonably necessary for the purpose of
preventing customer harm. These conditions or restrictions could include, for example,
prohibiting a member firm or broker from offering private placements in cases of
misrepresentations and omissions made to customers, or prohibiting penny stock
liquidations in cases involving violations of the penny stock rules. A condition could
also include posting a bond to cover harm to customers before the sanction imposed
becomes final or precluding a broker from acting in a specified capacity. The conditions
and restrictions would be tailored to the specific risks posed by the member firm or
broker during the appeal period.
Unlike sanctions imposed in the Hearing Panel or Hearing Officer decision, the proposal
would amend FINRA Rule 9311 (Appeal by Any Party; Cross-Appeal) to expressly state
that the conditions and restrictions imposed by the Hearing Panel or Hearing Officer
would not be stayed during the pendency of the appeal to the NAC. The interim order
of conditions and restrictions would remain effective and enforceable until issuance of
the NAC’s decision in the matter.
FINRA believes authorizing the Hearing Panel or Hearing Officer to order conditions
and restrictions during an appeal would allow FINRA to target the demonstrated bad
conduct of a respondent during the pendency of the appeal to the NAC. In addition, the
proposal would amend FINRA Rule 9556 to grant FINRA staff the authority to start an
expedited proceeding in accordance with Rule 9556 if a respondent failed to abide by
the conditions and restrictions ordered.15
00

Expedited Review

Proposed Rule 9285(b) would establish an expedited review process to allow a
respondent that has conditions or restrictions imposed by a Hearing Panel or Hearing
Officer to file a motion with the Review Subcommittee of the NAC to modify or remove
any or all of the restrictions.
Specifically, proposed Rule 9285(b)(1) would establish an expedited review process
available to a respondent that has conditions or restrictions imposed by a Hearing
Panel or Hearing Officer to file a motion with the Review Subcommittee of the NAC to
modify or remove any or all of the restrictions. Proposed Rule 9285(b)(2) would provide
that the respondent has the burden to show that the Hearing Panel or Hearing Officer
committed an error by ordering the condition or restrictions imposed. The respondent
must show that the conditions or restrictions are not reasonably necessary for the
purpose of preventing customer harm. The respondent’s motion to modify or remove
conditions or restrictions must be filed with FINRA’s Office of General Counsel and
served simultaneously on OHO and all other parties to the disciplinary proceedings.

8
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Proposed Rule 9285(b)(3) would give FINRA’s Department of Enforcement five days
from service of the respondent’s motion to file an opposition to the motion. As
proposed, unless ordered otherwise by the Review Subcommittee, the motion to
modify or remove conditions or restrictions would be decided based on the moving and
opposition papers and would be decided in an expeditious manner and no later than 30
days after the filing of the opposition.
Proposed Rule 9285(b)(4) would provide that the filing of such an expedited motion to
modify or remove a condition or restriction would stay the effectiveness of the ordered
conditions and restrictions until the Review Subcommittee issues its ruling.
00

Mandatory Heightened Supervision

Proposed Rule 9285(c) would require any firm with which a respondent is associated
to adopt a written plan of heightened supervision if any party appeals a Hearing Panel
or Hearing Officer decision to the NAC, or if the NAC calls the case for review.16 The
proposed amendments would require a firm to adopt a plan of heightened supervision
regarding such respondents within ten days of filing an appeal, and this requirement
would need to take into account any conditions or restrictions imposed by the Hearing
Panel or Hearing Officer.
Specifically, when a Hearing Panel or Hearing Officer issues a decision pursuant to
Rule 9268 or Rule 9269 in which the adjudicator finds that an associated person, the
respondent, has violated a statute or rule provision, the proposed rule would require
any firm with which the respondent is associated to adopt a written plan of heightened
supervision that must remain in place until FINRA’s final decision takes effect.17 The
member firm would be required to submit the written plan of heightened supervision
within ten days of any party filing an appeal or the case being called for review by filing
a copy of the plan of heightened supervision with FINRA’s Office of General Counsel
and serving a copy on the Department of Enforcement. If a respondent becomes
associated with another firm while the Hearing Panel’s or Hearing Officer’s decision
is on appeal to the NAC, that member firm must file a copy of a plan of heightened
supervision, taking into account any conditions or restrictions imposed by the Hearing
Panel or Hearing Officer, with the Office of General Counsel and serve a copy on the
Department of Enforcement within ten days of the respondent becoming associated
with the firm.
The proposed rule would require a member firm to implement tailored supervisory
procedures that are reasonably designed to prevent or detect a reoccurrence of the
violations found by the Hearing Panel or Hearing Officer. In addition, the plan of
heightened supervision must comply with Rule 3110, which requires firms to establish
and maintain supervisory systems for each of their associated persons that are
reasonably designed to achieve compliance with applicable securities laws and FINRA
rules. The plan of heightened supervision must, at a minimum, include the designation
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of an appropriately registered principal who is responsible for carrying out the plan of
heightened supervision. The plan of heightened supervision also must be signed by the
designated principal, and include an acknowledgement that the principal is responsible
for implementing and maintaining the plan of heightened supervision.
2.

Proposed Amendments to the Rule 9520 Series (Eligibility Proceedings)
A.

Overview of Current Statutory Disqualification Eligibility Process

Brokers who have engaged in the types of misconduct specified in the Exchange Act
statutory disqualification provisions must undergo special review by FINRA before they
are permitted to re-enter or continue working in the securities industry. In conducting
its review, FINRA seeks to exclude brokers who pose a risk of recidivism from continuing
in the securities business, subject to the limits developed in SEC case law.
As a general framework, the Exchange Act sets out the types of misconduct that
presumptively exclude brokers from engaging in the securities business, identified as
statutory disqualifications or SDs.18 These SDs are the result of actions against a broker
taken by a regulator or court based on a finding of serious misconduct that calls into
question the integrity of the broker, and include any felony and certain misdemeanors
for a period of ten years from the date of conviction; expulsions or bars (and current
suspensions) from membership or participation in a self-regulatory organization;
bars (and current suspensions) ordered by the SEC, Commodity Futures Trading
Commission, or other appropriate regulatory agency or authority; willful violations of
the federal securities and commodities laws or MSRB rules; and certain final orders of a
state securities commission.
The Exchange Act and SEC rules thereunder establish a framework within which FINRA
evaluates whether to allow individuals who are the subject of an SD to associate with
a member firm.19 A member firm that seeks to employ or continue the employment of
an individual who is the subject of an SD therefore files an application (SD Application)
seeking approval from FINRA.20 FINRA Rule 9520 Series sets forth eligibility proceedings
under which FINRA may allow a member, person associated with a member, potential
member, or potential associated person subject to an SD to enter or remain in the
securities industry.21 A firm’s SD Application is subject to careful scrutiny by FINRA
to best ensure that the individual’s association with the member firm is subject to
heightened supervision and is consistent with the public interest and the protection of
investors. To determine whether the SD Application will be approved or denied, FINRA
takes into account factors that include the nature and gravity of the disqualifying
event; the length of time that has elapsed since the disqualifying event and any
intervening misconduct occurring since; the regulatory history of the disqualified
individual, the firm and individuals who will act as supervisors; and any proposed plan
of supervision.22

10
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If FINRA recommends approval of the SD Application, the recommendation is
submitted either directly to the SEC for its review or to the NAC and ultimately to
the SEC for their reviews and approvals. If FINRA recommends disapproval of the
SD Application, the member firm has the right to a hearing before a panel of the
Statutory Disqualification Committee and the opportunity to demonstrate why the SD
Application should be approved.23 If the NAC denies the SD Application, the member
firm can appeal the decision to the SEC and the federal circuit courts.24
As part of an SD Application, a member firm will propose a written plan of heightened
supervision to closely monitor the SD individual’s securities-related activities. A
heightened supervisory plan must be acceptable to FINRA, and FINRA will reject any
plan that is not specifically tailored to address the SD individual’s prior misconduct and
to mitigate the risk of future misconduct. In this regard, FINRA’s primary consideration
is a heightened supervisory plan carefully constructed to best ensure investor
protection.
Despite the requirement of heightened supervision to receive approval of an SD
Application, there is currently no explicit rule requirement that these SD individuals
be placed on heightened supervision by their employing member firm during the
pendency of the SD Application review.25
B.

Proposed Amendments to Require Automatic Heightened Supervision During
Review Period

FINRA is proposing to amend Rule 9523 (Acceptance of Member Regulation
Recommendations and Supervisory Plans by Consent Pursuant to SEA Rule 19h-1)
to require a member firm to immediately place an individual on an interim plan of
heightened supervision once an SD Application is filed. The proposed amendments
would delineate the circumstances under which an individual who is statutorily
disqualified may remain associated with a FINRA member while FINRA is reviewing
his or her SD Application.
As with proposed Rule 9285 that would require a plan of heightened supervision
during an appeal of a disciplinary action, proposed amendments to Rule 9523
provides flexibility regarding the details of specific interim plans of heightened
supervision. However, the proposal would provide that, in order for supervision
over a disqualified individual to be reasonable under Rule 3110, the interim plan of
heightened supervision must be tailored to the disqualified individual, and must take
into account the nature of the disqualification, the nature of the firm’s business, the
disqualified person’s current and proposed activities at the firm, and the qualifications
of the supervisor. Every interim plan would be required to identify a qualified principal
responsible for carrying out such plan who has evidenced his or her acknowledgement
of such responsibility by signing such plan.
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The proposed amendments would require that a copy of the interim plan of heightened
supervision be submitted with the SD Application, and that the plan be in effect
throughout the entire SD Application review process. The proposal would also make
clear that an interim plan of heightened supervision may be modified by FINRA through
the SD eligibility proceeding, that compliance with the interim plan of heightened
supervision will be monitored through FINRA’s examination program, and that the firm
or individual could be subject to further disciplinary proceedings for failure to comply
with the interim plan. The proposed amendments also would provide that an SD
Application may be determined to be substantially incomplete if the interim plan is not
reasonably designed in compliance with the standards of the proposed amendments.
If the applicant fails to timely remedy a substantially incomplete SD Application, FINRA
will provide written notice to the member that the SD Application has been rejected, its
reasons for so doing, and refund the application fee, less $1,000 as a FINRA processing
fee. Upon such rejection, the SD Application is terminated and the member firm must
promptly disassociate with the individual. FINRA would generally cover compliance
with interim plans of heightened supervision as part of its examination program.
3.

Proposed Amendments to Rule 8312 (FINRA BrokerCheck Disclosure)
Rule 8312 governs the information FINRA releases to the public through its
BrokerCheck system.26 BrokerCheck helps investors make informed choices about the
brokers and member firms with which they conduct business by providing extensive
registration and disciplinary history to investors at no charge. FINRA has required
member firms to inform their customers of the availability of BrokerCheck.27
FINRA is proposing to amend Rule 8312 to disclose the status of a member firm as
a “taping firm” under Rule 3170 (Tape Recording of Registered Persons by Certain
Firms)28 through BrokerCheck. Rule 3170 is designed to ensure that member firms
with a significant number of registered persons that previously were employed by
“disciplined firms” have specific supervisory procedures in place to prevent fraudulent
and improper sales practices or other customer harm.29 Under the rule, a member that
hires a specified percentage of registered persons from disciplined firms is designated
as a “taping firm” and must establish, maintain, and enforce special written procedures
for supervising the telemarketing activities of all its registered persons.30
A taping firm must adopt procedures that include tape-recording all telephone
conversations between such firms’ registered persons and both existing and potential
customers. Such firms also are required to review the tape recordings, maintain
appropriate records, and file quarterly reports with FINRA.
To assist member firms in complying with Rule 3170, FINRA publishes on its website
a “Disciplined Firms List” identifying those member firms that meet the definition of
“disciplined firm.”31 A member firm that either is notified by FINRA or otherwise has
actual knowledge that it is a taping firm is subject to the requirements of the rule.
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FINRA believes disclosing the status of a member firm as a taping firm through
BrokerCheck will help inform investors of the heightened procedures required of the
firm, which may incent the investors to research more carefully the background of a
broker associated with the firm.
Currently, Rule 8312 provides that FINRA will release whether a particular member
firm is a taping firm subject to Rule 3170 in response to telephonic inquiries via the
BrokerCheck toll-free telephone listing. To better inform investors, the proposed
amendment would permit FINRA to release information through BrokerCheck, in
general, as to whether a particular member is subject to the provisions of Rule 3170.
4.

Proposed Amendments to the NASD Rule 1010 Series (MAP Rules)
A.

Current MAP Process

FINRA also seeks to prevent member firm recidivism by reviewing new member
applications or membership changes pursuant to the NASD Rule 1010 Series.
Rule 1014(a) (Standards for Admission) sets forth the 14 standards for admission
applied by FINRA’s Department of Member Regulation, through the MAP Group
(collectively, the Department) in determining whether to approve a New Member
Application (NMA) or a Continuing Member Application (CMA). The MAP rules require
an applicant to demonstrate its ability to comply with the federal securities laws and
FINRA rules, including observing high standards of commercial honor and just and
equitable principles of trade applicable to its business. The Department evaluates
an applicant’s financial, operational, supervisory and compliance systems to ensure
that each applicant meets these standards for admission. The Department considers
whether persons associated with an applicant have material disciplinary actions taken
against them by other industry authorities, customer complaints, adverse arbitrations,
pending or unadjudicated matters, civil actions, remedial actions imposed or other
industry-related matters that could pose a threat to public investors.
In addition, Rule 1017 provides, among other things, that a member shall file a
CMA when there are certain changes in ownership, control or business operations.32
IM-1011-1 creates a safe harbor for specified changes that are presumed not to be a
“material change in business operations” and, therefore, do not require a member to
file a CMA for approval of the change. One such change is an increase in the number
of associated persons involved in sales within the parameters prescribed in the safe
harbor. FINRA is concerned about instances where a member may onboard high-risk
associated persons without prior consultation or review by FINRA.
Currently the materiality consultation process is used when a member contemplates a
change in business operations that may not squarely fall within one of the categories
or definitions that would require a CMA under Rule 1017 and the member firm seeks
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guidance to determine how best to proceed with the proposed change by voluntarily
seeking a materiality consultation from the Department. A request for a materiality
consultation is a written request from a member firm for a determination from the
Department of whether a proposed change is material. There is no fee associated with
submitting this request to the Department. The characterization of a proposed change
as material depends on an assessment of all the relevant facts and circumstances. The
Department may communicate with the member firm to obtain further information
regarding the proposed change and its anticipated impact on the member firm. Where
the Department determines that a proposed change is material, the Department will
instruct the member to file a CMA if it intends to proceed and will advise that effecting
the change without approval would constitute a violation of NASD Rule 1017.
B.

Proposed Amendments to MAP Rules

FINRA is proposing amendments to the MAP rules to impose additional obligations
on member firms that associate with persons who have, in the prior five years, either
one or more final criminal matters, or two or more specified risk events. The proposed
amendments to the MAP rules would allow FINRA to review and potentially restrict
or deny a member firm from allowing such a person to become an owner, control
person, principal or registered person. FINRA believes the proposed MAP rules would
further promote investor protection by applying stronger standards for continuing
membership with FINRA and for changes to a current member firm’s ownership,
control or business operations.
00

Materiality Consultation

Proposed IM-1011-2 (Business Expansions and Persons with Specified Risk Events)
would require an existing member firm to submit a written letter seeking a materiality
consultation to the Department, if the member is not otherwise required to file a
CMA, when a natural person that has, in the prior five years, one or more final criminal
matters or two or more specified risk events seeks to become an owner, control person,
principal or registered person of the member.
In addition, the proposed rule would expressly state that the safe harbor for business
expansion in IM-1011-1 (Safe Harbor for Business Expansions) would not be available
to member firms in this circumstance.
The proposed rule would provide that the member may not effect the contemplated
activity until the member has first submitted a written letter to the Department
seeking a materiality consultation for the contemplated activity, and would require
that the letter address the issues that are central to the materiality consultation, in
a manner prescribed by FINRA. The Department would consider the letter and other
information or documents and determine in the public interest and the protection of
investors that either (1) the member is not required to file a CMA in accordance with
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Rule 1017 and may effect the contemplated activity; or (2) the member is required
to file a CMA in accordance with Rule 1017 and the member may not effect the
contemplated activity, unless the Department approves the CMA.
In this regard, the materiality consultation would focus on, and the submitting
member firm would need to provide information relating to, the conduct underlying
the specified risk events, as well as other matters relating to the subject person such as
disciplinary actions taken by FINRA or other industry authorities, adverse examination
findings, customer complaints, pending or unadjudicated matters, terminations for
cause or other incidents that could pose a threat to public investors. The Department’s
assessment would factor in, among other things, whether the events are customerrelated; represent discrete actions or are based on the same underlying conduct; the
anticipated activities of the person; the disciplinary history, experience and background
of the proposed supervisor, if applicable; the disciplinary history, supervisory practices,
standards, systems and internal controls of the member firm and whether they
are reasonably designed to achieve compliance with applicable securities laws and
regulations, and FINRA rules; whether the member firm employs or intends to employ
in any capacity multiple persons with one or more final criminal matters or two or more
specified risk events in the prior five years; and any other impact on investor protection
raised by seeking to make the person an owner, control person, principal or registered
person of the member firm.
00

Definitions

The proposal would amend Rule 1011 to define a “final criminal matter” as a criminal
matter that resulted in a conviction of, or guilty plea or nolo contendere (no contest) by,
a person that is disclosed, or was required to be disclosed, on the applicable Uniform
Registration Forms.33
The proposal would further amend Rule 1011 to define a “specified risk event” as any
one of the following events that are disclosed, or are or were required to be disclosed,
on the applicable Uniform Registration Forms:
i.

a final investment-related,34 consumer-initiated customer arbitration award or
civil judgment against the person for a dollar amount at or above $15,000 in
which the person was a named party;

ii.

a final investment-related, consumer-initiated customer arbitration settlement
or civil litigation settlement for a dollar amount at or above $15,000 in which
the person was a named party;

iii. a final investment-related civil action where the total monetary sanctions
(including civil and administrative penalties or fines, disgorgement, monetary
penalties other than fines, or restitution) were ordered for a dollar amount at
or above $15,000; and
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iv.

a final regulatory action where (A) the total monetary sanctions (including
civil and administrative penalties or fines, disgorgement, monetary penalties
other than fines, or restitution) were ordered for a dollar amount at or above
$15,000; or (B) the sanction against the person was a bar (permanently or
temporarily), expulsion, rescission, revocation or suspension from associating
with a member.

As noted above, the proposed additional MAP obligations would apply only where the
person has, within the prior five years, one or more final criminal matters or two or
more specified risk events, and seeks to become an owner, control person, principal or
registered person of the member firm.35

Economic Impact Assessment
1.

Regulatory Need

As discussed above, FINRA continually strives to strengthen its oversight of the brokers and
firms it regulates in order to further its mission of protecting investors and market integrity,
including protecting investors from brokers with a history of significant past misconduct
and the firms that choose to employ them. Moreover, recent studies provide evidence of
the predictability of future regulatory-related events for brokers with a history of past
regulatory-related events such as repeated disciplinary actions, arbitrations and customer
complaints.36 Therefore, notwithstanding the extensive protections afforded by the federal
securities laws and FINRA rules, investors may reasonably continue to be concerned that
without additional protections, the risk of potential customer harm may continue where
these patterns exist. The proposals discussed in this Notice are designed to further promote
investor protection by mitigating these concerns while recognizing the need to preserve
principles of fairness.
2.

Economic Baseline

The following provides the economic baseline for each of the current proposals. These
baselines serve as the primary points of comparison for assessing economic impacts,
including incremental benefits and costs of the proposed rule amendments. For this
proposal, FINRA reviewed and analyzed relevant data over the 2013-2016 period (review
period).
A.

Proposed Amendments to the Rule 9200 Series and Rule 9300 Series

The economic baseline used to evaluate the economic impacts of the proposed
rule changes to the Rule 9200 Series and Rule 9300 Series is the current regulatory
framework under these rules. FINRA analyzed disciplinary matters that were appealed
to the NAC over the review period that reached a final decision by the NAC.37 During
the review period, there were approximately 18 such appeals filed each year, of which
approximately 82 percent were filed by brokers, 8 percent were filed by firms, and the
remaining 10 percent were filed jointly by brokers and firms.38 FINRA determined that,
on average, these disciplinary decisions were on appeal for approximately 14 months.39
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B.

Proposed Amendments to the Rule 9520 Series

The economic baseline used to evaluate the economic impacts of the proposed rule
changes to the Rule 9520 Series is the current regulatory framework under these rules.
FINRA analyzed SD Applications filed during the review period and determined that
there were 122 SD Applications filed for 119 individuals by 105 firms, or approximately
31 requests that were filed by 26 firms each year.40 Approximately 54 percent of these
applications were associated with small firms, 17 percent with mid-sized firms and 29
percent with large firms.41 FINRA also examined the resolution of these applications
and determined that approximately 21 percent of the SD Applications were approved,
8 percent were denied, 9 percent were pending during the review period, and the
remaining applications (62 percent) did not require a resolution because the SD
individual’s registration with the filing firm was terminated or the SD Application was
subsequently withdrawn.42 FINRA determined that, on average, the processing time
for an SD Application that reached a final resolution (i.e., an approval or a denial) was
approximately 10 months.43
C.

Proposed Amendments to the BrokerCheck Rule

The economic baseline used to evaluate the economic impacts of the proposed rule
changes to the BrokerCheck Rule is the current regulatory framework under Rules
8312 and 3170. During the review period, FINRA determined that 13 firms hired or
retained enough registered persons from previously disciplined firms to be designated
as a “taping firm” under Rule 3170 and were notified about their status during this
period. All of these firms were small firms with the average size of approximately
40 registered persons. Of these 13 firms, nine firms did not become subject to the
rule’s tape-recording requirements because they either took advantage of the onetime opportunity to reduce the number of their registered persons from previously
disciplined firms below the specified thresholds or terminated their FINRA membership,
and one firm was exempted from the requirements of the rule pursuant to Rule
3170(d). As a result, only three of the 13 firms designated as “taping firms” during the
review period became subject to the requirements of Rule 3170.
D.

Proposed Amendments to the MAP Rules

The economic baseline used to evaluate the economic impacts of the proposed rule
changes to the MAP rules is the current regulatory framework under these rules. The
proposed rule change would directly impact individuals with one or more final criminal
matters or two or more specified risk events within the prior five years, who seek to
become owners, control persons, principals or registered persons of a member firm. The
criteria used for identifying individuals for this proposal and the number of individuals
meeting the proposed criteria are discussed below.
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3.

Economic Impacts

The following provides the economic impacts, including the anticipated benefits and the
anticipated costs for each of the current proposals.
A.

Proposed Amendments to the Rule 9200 Series and Rule 9300 Series

The proposed rule amendments would directly impact firms and brokers whose
disciplinary matters are on appeal to the NAC. These impacts would vary across appeals
and depend on, amongst other factors, the nature and severity of the conditions or
restrictions imposed on the activities of respondents and the likely risk that they
would continue to harm customers if permitted to remain working during the appeal
period without those conditions or restrictions. As discussed above, the scope of these
conditions or restrictions would depend on what the Hearing Panel determines to be
reasonably necessary for the purpose of mitigating the risk of customer harm. Further,
the conditions and restrictions would be tailored to the specific risks posed by the
brokers or firms during the appeal period. Accordingly, the conditions and restrictions
are not intended to rise to the level of the underlying sanctions and would likely not be
economically equivalent to imposing the sanctions during the appeal.
The primary benefit of this proposal accrues from limiting the potential risk of
continued harm to customers by respondents during the appeal period by imposing
conditions or restrictions on their activities as well as imposing mandatory heightened
supervision of brokers while their disciplinary matter is on appeal. In order to evaluate
these benefits and assess the potential risk posed by brokers during the appeal period,
FINRA examined cases that were appealed to the NAC during the review period
and determined whether the brokers associated with an appeal to the NAC had a
disclosure event at any time from the filing of the appeal through 2016. Specifically,
FINRA identified brokers that were associated with one or more final criminal matters
or specified risk events, as defined above, that occurred after they filed their appeals
to the NAC.44 Based on this analysis, FINRA estimates that 16 of the 65 brokers who
appealed to the NAC were associated with a total of 21 disclosure events that occurred
subsequent to the filing of their appeal to the NAC.45 FINRA anticipates that the
proposed heightened supervision requirement and the conditions or restrictions placed
on the activities of these brokers would lead to greater oversight of their activities
by their firm during the appeal period, thereby reducing the potential risk of future
customer harm during this period.
The cost of this proposal would primarily fall upon brokers or firms whose activities
during the appeal period would be subject to the specific conditions or restrictions
imposed by the Hearing Panel. In addition, firms would incur costs associated with
implementing heightened supervision for brokers while their disciplinary matters
are under appeal. These costs would likely vary significantly across firms and could
escalate if the broker acts in a principal capacity. For example, firms employing
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brokers that serve as principals, executive management, owners, or operate in other
senior capacities would likely take on more costs in developing and implementing
tailored supervisory plans. Such plans may entail re-assignments of responsibilities,
restructuring within senior management and leadership, and more complex oversight
and governance approaches. These potential costs, in turn, may result in some brokers
voluntarily leaving the industry rather than waiting for the resolution of the appeal
process.46
The costs associated with this proposal would apply to brokers and their employing
firms only while the brokers are employed during the pendency of the NAC appeals.
While the disciplinary decisions are on appeal for approximately 14 months on average,
many brokers filing an appeal to the NAC are not employed at the time the appeal is
filed or leave shortly after the appeal is filed. FINRA examined the employment history,
including the employment start and end dates, of the 65 brokers associated with
NAC appeals during the review period, and estimates that 31 (or 48 percent) of these
brokers were not employed by any member firm at any point during the appeal process,
14 (or 21 percent) of the brokers were employed by a member firm only for part of the
appeal process, and the remaining 20 (or 31 percent) of the brokers were employed by a
member firm throughout the appeal process.
In developing the proposal, FINRA considered the possibility that, in some cases, this
proposal may limit activities of brokers and firms, while their disciplinary matter
is under appeal, in instances where the restricted activities do not pose a risk to
customers. In such cases, these brokers and firms may lose economic opportunities
and their customers may lose the benefits associated with the provision of these
services. FINRA believes that the proposed rule changes mitigate such risks by requiring
the conditions or restrictions imposed to be reasonably necessary for the purpose of
reducing the potential risk of future customer harm and by providing a respondent
with the right to seek to modify or remove any or all of the conditions and restrictions
in an expedited proceeding. Further, as discussed above, only 31 percent of the brokers
associated with NAC appeals were employed by a member firm for the full duration
of their appeals. Approximately 69 percent of the brokers were not employed by a
member firm at any time during the appeal process or were employed by a member
firm only for part of the appeal process. Accordingly, these brokers would not be
impacted by this proposal or would be subject to the proposed limitations only for a
limited period of time.
B.

Proposed Amendments to the Rule 9520 Series

The proposed rule amendments would impact SD individuals and their firms while
the SD Application goes through an eligibility proceeding. The primary benefit of this
proposed rule change would arise from greater oversight by firms of the activities of
SD individuals during the pendency of their SD Applications. In order to assess the
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potential risk posed by these individuals during the pendency of their SD Applications,
FINRA examined whether individuals associated with an SD Application filed during
the review period had a disclosure event at any time from the filing of the application
through 2016. Based on this analysis, FINRA estimates that 18 (or 15 percent) of the
119 individuals that filed SD Applications during the review period were associated
with a total of 20 disclosure events subsequent to the filing of their SD Application.47
FINRA anticipates that the proposed heightened supervision requirement would lead to
greater oversight by firms of the activities of these individuals during the pendency of
their SD Application, thereby reducing the potential risk of customer harm during this
period.
Firms may incur costs associated with implementing a tailored heightened supervision
program for these individuals while their SD Application is under review. As discussed
above, the costs would likely vary significantly across firms and could escalate if the SD
individuals also serve as principals, executive management, owners or operate in other
senior capacities. Moreover, the heightened supervision requirement may deter some
firms from filing an SD Application for these individuals who, as a result, may find it
more difficult to remain in the industry.
C.

Proposed Amendments to the BrokerCheck Rule

The proposed amendments would impact taping firms and their registered persons.
Taping firms have a proportionately significant number of registered persons that were
associated with firms that were expelled by a self-regulatory organization or had their
registration revoked by the SEC for sales practice violations, and as a result, may pose
greater risk to their customers. Disclosing a firm’s status as a “taping firm” through
BrokerCheck would help investors make more informed choices about the brokers and
firms with which they conduct business. This proposal to disclose a firm’s status as a
“taping firm” would not impose any direct costs on brokers or firms. Nonetheless it may
impact their businesses, as investors may also rely on this information in determining
whom to engage for financial services and brokerage activities. Disclosing the status of
a firm as a “taping firm” through BrokerCheck may also further deter firms from hiring
or retaining brokers that previously were employed by disciplined firms in order to
avoid the “taping firm” disclosure on BrokerCheck.
D.

Proposed Amendments to MAP Rules

The primary benefit of the proposed amendments would be to reduce the potential
risk of future customer harm by individuals who meet the proposed criteria and seek
to become an owner, control person, principal, or registered person of a member firm.
FINRA believes the proposed rule change would further promote investor protection
by applying stronger standards for continuing membership with FINRA and for
changes to a current member firm’s ownership, control or business operations. These
benefits would primarily arise from changes in broker and firm behavior and increased
scrutiny by FINRA of brokers who meet the proposed criteria during the review of the
applications.
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The cost of these proposals would fall on the firms that seek to add owners, control
persons, principals or registered persons who meet the proposed criteria. These firms
would be directly impacted by the proposals through the requirement to seek a
materiality consultation with FINRA and potential requirement to file a CMA. While
there is no FINRA fee for seeking a materiality consultation, firms may incur internal
costs or costs associated with engaging external experts in conjunction with the filing
of a CMA if necessary. The requirement of a materiality consultation could result in
delays to a firm’s ability to add owners, control persons, principals or registered persons
who meet the proposed criteria. Based on its review of the materiality consultation,
FINRA may require the firm to file a CMA and the firm may not effect the applicable
activity until the CMA is approved. FINRA examined the time to process materiality
consultations and determined that, on average, these consultations are completed
within 8-10 days, although this time period could be longer depending on the
complexity of the contemplated expansion or transaction. FINRA recognizes that these
anticipated costs may deter some firms from hiring individuals meeting the proposed
criteria, who as a result may find it difficult to remain in the industry or bear other labor
market related costs.
To provide transparency regarding the application of this proposal, the proposed
criteria is based on disclosure events required to be reported on the Uniform
Registration Forms. These Uniform Registration Forms are generally available to firms
and FINRA.48 Accordingly, firms, with a few exceptions, can identify the specific set of
disclosure events that would count towards the proposed criteria and replicate the
proposed thresholds using available data.49 In determining the proposed numeric
threshold, FINRA considered three key factors: (1) the different types of reported
disclosure events; (2) the counting criteria or number of reported events required to
trigger the obligations; and (3) the time period over which the events are counted.
In evaluating the proposed numeric threshold versus alternative criteria, significant
attention was given to the impact of possible misidentification of individuals;
specifically, the economic trade-off between including individuals who are less likely
to subsequently pose risk of harm to customers, and not including individuals who
are more likely to subsequently pose risk of harm to customers but do not meet
the proposed numeric threshold. There are costs associated with both types of
misidentifications. For example, subjecting individuals who are less likely to pose a risk
to customers to the MAP process would impose additional costs on these individuals,
their affiliated firms and customers. The proposed numerical threshold aims to
appropriately balance these costs in the context of economic impacts associated with
the proposed amendments to the MAP rules.
The proposal may create incentives for changes in behavior to avoid meeting the
proposed threshold. For example, brokers and firms may be more likely to try to settle
customer complaints or arbitrations below $15,000 so that their settlements do not
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count towards the proposed threshold.50 To the extent, if any, that customers also
would be willing to settle for less, this change may reduce the compensation provided
to customers. Brokers and firms also may consider underreporting the disclosure events
in an effort to avoid the attendant costs. However, this potential impact is mitigated
by the fact that many of the events are reported by FINRA or other regulators and
any incorrect or missing reports can trigger regulatory action by FINRA. FINRA rules
require firms to take appropriate steps to verify the accuracy and completeness of
the information contained in the Uniform Registration Forms before they are filed.
FINRA also has the ability to check for unreported events, particularly those that are
reported in a separate public notice by a third party, such as the outcome of some civil
proceedings.
FINRA recognizes that in some instances, firms may not be able to identify certain
individuals with disclosure events that may seek to become owners, control persons,
principals or registered persons of the firm. Similarly, firms may have less incentive to
conduct appropriate due diligence on those individuals for whom firms may not have
readily available disclosure history.51 Firms, in these instances, would however still
be required to seek information on relevant disclosure events from those individuals
who seek to become principals or otherwise act as registered persons of the firm as
part of their employment and registration process and take reasonable steps (e.g.,
by conducting background checks) to verify the accuracy and completeness of the
information provided by them. Nonetheless, FINRA recognizes that in some cases,
even after conducting reasonable due diligence, firms may not have the required
information to identify certain individuals that meet the proposed criteria, and these
individuals may continue to pose risk of future investor harm to investors. FINRA
believes that these risks are mitigated by its own examination risk programs that
monitor and examine individuals for which there are concerns of ongoing misconduct
or imminent risk of harm to investors. These programs identify high-risk individuals
based on the analysis of data available to the firms as well as additional regulatory data
available to FINRA.52
In developing this proposal, FINRA analyzed disclosure events reported on the Uniform
Registration Forms for all individuals during the review period. For each year, FINRA
evaluated the data and determined the approximate number of individuals who would
have met the proposed numeric threshold of one or more final criminal matters or
two or more specified risk events in the prior five years. Exhibit 1 shows the disclosure
categories that FINRA considered and the subcategories that were used for identifying
final criminal matters and specified risk events. The exhibit also shows the mapping
of these disclosure categories to the underlying questions in the Uniform Registration
Form U4.53 Exhibit 2 shows the corresponding mapping between these disclosure
categories to the questions in the Uniform Registration Form BD.54 Exhibit 3 provides
a breakdown of the disclosure categories for all individuals registered with FINRA
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in 2016.55 The exhibit illustrates the impact of refining subcategories of reported
disclosure events and the impact of different numeric thresholds on the number of
disclosure events and registered persons associated with these events.56 This analysis
has led FINRA to initially propose the numeric threshold set forth in the current
proposal.
The additional proposed obligations would only apply to individuals with one or more
final criminal matters or two or more specified risk events within the prior five years
who seek to become owners, control persons, principals or registered persons of a firm.
Accordingly, FINRA examined registration information in order to identify all individuals
that would have met the proposed criteria during the review period. Those identified
serve as a reasonable estimate for the number of individuals who would have been
directly impacted by this proposal had it been in place at the time they were seeking to
become an owner, control person, principal or registered person of a firm. This analysis
indicates that there were approximately 100 – 160 such individuals, per year, as shown
in Exhibit 4. These individuals represent 0.09 percent – 0.14 percent of individuals who
became owners, control persons, principals, or registered persons with a new member
in any year during the review period.57
FINRA also analyzed firms that employed individuals who would be directly impacted
by this proposal. The analysis shows that in each year over the review period, there
were between 115 and 170 firms employing individuals meeting the proposed
conditions. Approximately 50 percent of these firms were small, 13 percent were
mid-sized and the remaining 37 percent were large firms.58 FINRA estimates that
approximately 38 percent of the individuals meeting the proposed criteria were
employed by small firms, 17 percent by mid-sized firms and 45 percent by large firms.
4.

Alternatives Considered

FINRA recognizes that the design and implementation of the rule proposals may impose
direct and indirect costs on a variety of stakeholders, including member firms, associated
persons, regulators, investors and the public. Accordingly, in developing its rule proposals,
FINRA seeks to identify ways to enhance the efficiency and effectiveness of the proposals
while maintaining their regulatory objectives. FINRA seeks comment on potential
alternatives to the proposed amendments in this Notice and why these alternatives
may be more efficient or effective at addressing broker misconduct than the proposed
amendments.
FINRA considered several alternatives to the numerical and categorical thresholds for
identifying individuals that would be subject to the proposed MAP rules amendments. In
determining the proposed threshold, FINRA focused significant attention on the economic
trade-off between incorrect identification of individuals that may not subsequently pose
risk of harm their customers, and not including individuals that may subsequently pose

Regulatory Notice

23

18-16

Page 223 of 406

18-16

April 30, 2018

risk of harm to customers but do not meet the proposed numeric threshold. FINRA also
considered three key factors: (1) the different types of reported disclosure events, (2) the
counting criteria or number of reported events, and (3) the time period over which the
events are counted. FINRA considered several alternatives for each of these three factors.
A.

Alternatives Associated With the Types of Disclosure Events

In determining the different types of disclosure events, FINRA considered all categories
of disclosures events reported on the Uniform Registration Forms, including the
financial disclosures and the termination disclosures. FINRA decided to exclude
financial disclosures because they include personal bankruptcies, civil bonds, or
judgments and liens. While these events may be of interest to investors in evaluating
whether or not to engage a broker, these types of events by themselves are not evidence
of customer harm. FINRA also considered whether termination disclosures should be
included as specified risk events. Termination disclosures include job separations after
allegations against the brokers.59 FINRA notes that certain termination disclosures
reflect conflicts of interest between the firm and the broker and, as a result, may not
necessarily be indicative of misconduct. Further, the underlying allegations in the
termination disclosures may result in other disclosure events, such as those associated
with customer settlements or awards, regulatory actions or civil actions, which
are already included in the proposed criteria. If so, the underlying customer harm
conduct would be captured in the proposed criteria. As a result, FINRA did not include
termination disclosures as specified risk events. Accordingly, FINRA considered the
remaining five categories of disclosure events listed in Exhibit 1.
Within each disclosure category included in the proposed criteria, FINRA considered
whether pending matters should be included or if the criteria should be restricted
to final matters that have reached a resolution not in favor of the broker. Pending
matters include disclosure events that may remain unresolved or subsequently get
dismissed because they lack merit or suitable evidence. For example, customers may
file complaints that are false or erroneous and such complaints may subsequently
be withdrawn by the customers or get dismissed by firms or arbitrators. Accordingly,
FINRA excluded pending matters from the proposed criteria because these events may
not always be associated with customer harm or misconduct.60
Exhibit 1 shows the five categories of disclosure events that were considered and the
subcategories that were included in the proposed criteria. For criminal matters, FINRA
considered whether criminal charges that do not result in a conviction, or guilty plea or
nolo contendere (no contest), should be included in the proposed criteria. These events
correspond to criminal matters in which the associated charges were subsequently
dismissed or withdrawn, and, as a result, are not necessarily evidence of misconduct.
Accordingly, FINRA only included criminal convictions, including guilty plea or nolo
contendere (no contest), in the proposed criteria.
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For customer settlements and awards, FINRA considered whether settlements and
awards in which the broker was not “named” should be considered as a specified risk
event. These “subject of” customer settlements and awards correspond to events
where the customer initiates a claim against the firm and does not specifically name
the broker, but the firm identifies the broker as required by the Uniform Registration
Forms.61 In these cases, the broker is not party to the proceedings or settlement. There
may be conflicts of interest between the firm and the broker such that the claim may
be attributed to the broker without the ability of that broker to directly participate in
the resolution. Accordingly, FINRA excluded “subject of” customer settlements and
awards from the proposed criteria. FINRA recognizes that excluding these events may
also undercount instances where the broker may have been responsible for the alleged
customer harm.
For civil actions and regulatory actions, FINRA considered whether all sanctions
associated with final matters should be included or certain less severe sanctions be
excluded from the proposed criteria. Final regulatory action or civil action disclosures
may be associated with a wide variety of activities, ranging from material customer
harm to more technical rule violations, such as a failure to file in time or other
events not directly related to customer harm. However, due to the way in which such
information is currently reported, it is not straightforward to distinguish regulatory or
civil actions associated with customer harm from other such actions.62 In the absence
of a reliable way to identify regulatory and civil actions associated with customer
harm, FINRA considered using a proxy of severity of the underlying sanctions as a
way to exclude events that are likely not associated with material customer harm.
Specifically, FINRA only included regulatory actions or civil actions that are associated
with more severe sanctions, such as bars and suspensions or monetary sanctions above
a de minimis dollar threshold of $15,000. FINRA notes that relying strictly on a proxy
for severity would likely exclude certain regulatory actions or civil actions that are
associated with customer harm.
FINRA also considered several alternative de minimis dollar thresholds used for
identifying disclosure events that are included in the proposed criteria. For example,
FINRA considered higher dollar thresholds of $25,000, $50,000 and $100,000 for
customer settlements, customer awards, and monetary sanctions associated with
regulatory actions and civil actions. A dollar threshold may capture a dimension of
severity of the alleged customer harm. FINRA has established a de minimis dollar
reporting threshold of $10,000 for complaints filed prior to 2009 and $15,000
afterwards. The reporting threshold may, however, be low and possibly include
instances where the payment was made to end the complaint and minimize
litigation costs. However, the dollar threshold does not account for the value of the
customers’ account and there are likely cases where even low dollar amounts represent
remuneration of a significant portion of customer investments. Accordingly, a dollar
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threshold may be both under-inclusive and over-inclusive, and as a result FINRA
considered a range of alternative thresholds. Increasing the dollar threshold from
$15,000 to $25,000, $50,000 and $100,000 for identifying individuals that would
have met the proposed criteria would decrease the number of individuals impacted
by this proposal from 100 – 160 individuals each year to approximately 90 – 155
individuals, 80 –145 individuals and 65 – 135 individuals each year, respectively, over
the review period. Finally, FINRA notes that establishing a de minimis dollar threshold
that is different from that for the current reporting requirements would likely create
incentives for individuals and firms to keep future settlements below the dollar level
that would trigger the restrictions.
B.

Alternatives Associated With the Counting Criteria

FINRA considered a range of alternative criteria used for counting criminal matters or
specified risk events for classifying individuals. For example, FINRA considered whether
the counting criteria for final criminal matters should be two or more final criminal
matters or one final criminal matter and another specified risk event. This alternative
would effectively count final criminal matters the same way as other specified risk
events. FINRA believes that final criminal matters are generally more directly tied to
serious misconduct than some of the other specified risk events. Accordingly, FINRA
believes that one final criminal matter, as defined by this proposal, by itself should be
sufficient to trigger the proposed criteria.63 FINRA also considered alternative criteria for
counting specified risk events. For example, FINRA considered decreasing the proposed
threshold for counting specified risk events from two to one such event during the
prior five-year period. This alternative would change the proposed criteria to one or
more final criminal matters or one (instead of two) or more specified risk events during
the prior five-year period. This approach would increase the number of individuals
impacted by this proposal from 100 – 160 individuals to 360 – 620 individuals each
year, over the review period. FINRA also considered increasing the proposed threshold
for counting specified risk events from two to three such events, thereby changing the
proposed criteria to one or more final criminal matter or three (instead of two) or more
specified risk events during the prior five year period. This approach would decrease
the number of individuals impacted by this proposal from approximately 100 – 160
individuals to 55 – 105 individuals each year, over the review period.
C.

Alternatives Associated With the Time Period Over Which the Disclosure Events
Are Counted

FINRA also considered alternative criteria for the time period over which final criminal
matters and specified risk events are counted for classifying individuals. For example,
FINRA considered whether final criminal matters or specified risk events should be
counted over the individual’s entire reporting period or counted over a more recent
period. Based on its experience, FINRA believes that events that are more than ten years
ago do not necessarily pose the same level of possible future risk to customers as more
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recent events. Further, counting final criminal matters or specified risk events over
an individual’s entire reporting period would imply that individuals with such events
would be subject to the criteria for their entire career, even if they subsequently worked
without being associated with any future events. Accordingly, FINRA decided only to
include final criminal matters or specified risk events in the more recent period. In
addition to the proposed criteria based on a five year period, FINRA considered a criteria
that would count two (or more) specified risk events in individuals’ reported histories
over a ten-year and a five-year period; specifically, the first specified risk event having
resolved during the previous ten years and the second specified risk event resolved
during the previous five years, or one or more final criminal matters having resolved
in the prior five-year period. This approach would increase the number of individuals
impacted by this proposal from 100 – 160 individuals to 115 – 200 individuals each
year, over the review period.

Request for Comment
FINRA requests comment on all aspects of the proposal, including specifically the proposed
amendments to the MAP rules. FINRA requests that commenters provide empirical data
or other factual support for their comments wherever possible. FINRA specifically requests
comment concerning the following issues.
1.

How could current FINRA rules be amended to better address the problem(s) of broker
misconduct? To what extent have the original purposes of and need for the rules been
affected by subsequent changes to the markets, the delivery of financial services, the
applicable regulatory framework, or other considerations?

2.

What have been your experiences with current FINRA rules, including specifically Rule
3110 (Supervision), including any ambiguities in the rules or challenges to effectively
address the problem(s) of broker misconduct?

3.

Are there alternative ways to address broker misconduct that should be considered?
What are the alternative approaches, other than the proposal, that FINRA should
consider?

4.

Are there any material economic impacts, including costs and benefits, to investors,
issuers and firms that are associated specifically with the proposal? If so:
a.

What are these economic impacts and what are their primary sources?

b.

To what extent would these economic impacts differ by business attributes,
such as size of the firm or differences in business models?

c.

What would be the magnitude of these impacts, including costs and benefits?
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5.

Are there any expected economic impacts associated with the proposal not discussed
in this Notice? What are they and what are the estimates of those impacts?

6.

As discussed above, FINRA considered several numerical and categorical thresholds for
identifying individuals that would be subject to the proposed MAP rules amendments.
In determining the proposed threshold, FINRA paid significant attention to the
economic trade-offs associated with misidentifications, including both over- and
under-identification of individuals. FINRA specifically seeks comments on the proposed
numerical threshold, including (1) the different types of reported disclosure events, (2)
the counting criteria, and (3) the time period of which the events are counted:
a.

Are there any other types of disclosure events that FINRA should consider
including in the proposed criteria? Which other disclosure events should FINRA
consider including and how does including them improve the economic trade-offs
associated with misidentifications?
i.

7.

What counting criteria should FINRA consider for counting these additional
disclosure events? What time period should FINRA consider for counting these
events?

b.

Are there any reported disclosure events in Exhibit 1 that FINRA should consider
excluding from the proposed criteria? Which events should FINRA consider
excluding and how does excluding these events impact the economic trade-offs
associated with misidentifications?

c.

Should FINRA consider alternative counting criteria for the specified risk events or
the final criminal matter? What are these alternative counting criteria and why
are they a better alternative to the proposed counting criteria of one or more final
criminal matters or two or more specified risk events?

d.

Should FINRA consider alternative time periods over which one or more final
criminal matters or two or more specified risk events are counted? Should FINRA
consider using different time periods for criminal matters and specified risk
events? Should FINRA consider different time periods for the four different types of
specified risk events? What are these alternative approaches and why could they be
better alternatives to the proposed period of prior five years?

As discussed above, the proposed MAP rules amendments would apply to individuals
that meet the proposed criteria and seek to become an owner, control person, principal
or registered person of a member firm. Should FINRA consider expanding the scope of
the MAP requirements to:
a.

all individuals who meet the proposed criteria and are currently owners, control
persons, principals, or registered persons with a firm; or

b.

all individuals who meet the proposed criteria and are currently associated with a
firm, irrespective of their registration type or ownership and control status?

What are the incremental economic impacts, including incremental costs and benefits
associated with these alternatives and why are they better than the proposed
requirements?
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8.

Should FINRA consider expanding the scope of the proposed MAP rule amendments to
individuals meeting the proposed numerical threshold who are already a principal and
seek to add an additional principal registration with their existing firm?

9.

FINRA is proposing to disclose information through BrokerCheck on the status of a
firm as a “taping firm.” Should FINRA also consider disclosing information of a broker’s
association with a “taping firm” through BrokerCheck?

In addition to comments responsive to these questions, FINRA invites comment on any
other aspects of the rules that commenters wish to address. FINRA further requests any
data or evidence in support of comments. While the purpose of this Notice is to obtain
input as to whether or not the current rules are effective and efficient, FINRA also welcomes
specific suggestions as to how the rules should be changed.
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Endnotes
1.

The Uniform Registration Forms for firms and
brokers are the Uniform Application for BrokerDealer Registration (Form BD), the Uniform
Application for Securities Industry Registration
or Transfer (Form U4), the Uniform Termination
Notice for Securities Industry Registration
(Form U5) and the Uniform Disciplinary Action
Reporting Form (Form U6). Firms have access to
disclosure events reported on the Form U4, U5,
and U6 filings for brokers who were previously
registered with the same firms or with other
firms. Firms, however, do not readily have
available to them disclosure events for persons
who were not previously registered, including
control affiliates, that are reported on another
firm’s Form BD. FINRA would expect firms to take
reasonable steps to obtain information on the
disciplinary history of non-registered individuals
that may be disclosed on another firm’s Form
BD through for example, questionnaires,
certifications, and reasonable background
checks for those individuals seeking to become
an owner, control person, principal or registered
person of the firm.

4.

Persons submitting comments are cautioned
that FINRA does not redact or edit personal
identifying information, such as names or email
addresses, from comment submissions. Persons
should submit only information that they wish
to make publicly available. See Notice to Members
03-73 (November 2003) (Online Availability of
Comments) for more information.

5.

See SEA Section 19 and rules thereunder. After a
proposed rule change is filed with the SEC, the
proposed rule change generally is published for
public comment in the Federal Register. Certain
limited types of proposed rule changes take
effect upon filing with the SEC. See SEA Section
19(b)(3) and SEA Rule 19b-4.

6.

See Individuals Barred by FINRA. The list is
updated monthly.

7.

See General Information on FINRA’s Eligibility
Requirements.

8.

See supra note 6.

9.

See supra note 2.

2.

See Regulatory Notice 18-15 (Heightened
Supervision, Guidance on Implementing
Effective Heightened Supervisory Procedures
for Associated Persons With a History of Past
Misconduct (April 2018)).

10.

3.

FINRA also expects to file a proposed rule change
to amend Schedule A to the FINRA By-Laws to
increase current application fees for individuals,
and impose new application fees for member
firms, subject to an SD that are seeking approval
by FINRA to enter or remain in the securities
industry. In connection with our on-going efforts
to address high-risk brokers, FINRA also will be
publishing revised Sanction Guidelines shortly.

This Notice will refer to both a Hearing Panel and
Extended Hearing Panel collectively as “Hearing
Panel” unless otherwise noted. The Hearing
Panel is chaired by the assigned Hearing Officer
who is an employee of OHO. The Chief Hearing
Officer appoints two industry panelists, drawn
primarily from a pool of current and former
securities industry members of FINRA’s District
Committees, as well as its Market Regulation
Committee, former members of FINRA’s NAC
and former FINRA Governors. The NAC is the
national committee that reviews initial decisions
rendered in FINRA disciplinary and membership
proceedings.

©2018. FINRA. All rights reserved. Regulatory Notices attempt to present information to readers in a format that is
easily understandable. However, please be aware that, in case of any misunderstanding, the rule language prevails.
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If a respondent fails to answer the complaint,
or a party fails to appear at a pre-hearing
conference, or a party fails to appear at any
hearing that the party is required to attend, the
Hearing Officer may issue a default decision in
accordance with Rule 9269.

12.

See FINRA Rule 9311(b), which further provides
that an appeal will not stay a decision, or part of
a decision, that imposes a permanent cease and
desist order.

13.

As such terms are defined in Rule 9120
(Definitions).

14.

See, e.g., CBOE Rule 17.11(b) (“Pending
effectiveness of a decision imposing a sanction
on the Respondent, the Business Conduct
Committee may impose such conditions and
restrictions on the activities of the Respondent
as the Committee considers reasonably
necessary for the protection of investors and
the Exchange”); BATS Rule 8.11 (“Pending
effectiveness of a decision imposing a penalty
on the Respondent, the CRO, Hearing Panel or
committee of the Board, as applicable, may
impose such conditions and restrictions on
the activities of the Respondent as he, she or it
considers reasonably necessary for the protection
of investors, creditors and the Exchange.”); CHX
Article 12, Rule 6 (explaining that sanctions
are stayed during appeal process “subject,
however, to the power of the Hearing Officer
to impose such limitations on the respondent
as are necessary or desirable, in the judgment
of the Hearing Officer for the protection of
the respondent’s customers, creditors or the
Exchange or for the maintenance of just and
equitable principles of trade”); Nasdaq PHLX Rule
960.10(b) (“Pending effectiveness of a decision
imposing sanctions on a Respondent, the
Hearing Panel may impose such conditions and

restrictions on the activities on such Respondent
which it finds to be necessary or appropriate for
the protection of the investing public, members,
member organizations and the Exchange and its
subsidiaries.”)
15.

Proposed Rule 9556(a)(2) would permit FINRA
staff to issue a notice to a respondent stating
that the failure to comply with the conditions
or restrictions imposed under Rule 9285 within
seven days of service of the notice will result in
a suspension or cancellation of membership or
a suspension or bar from associating with any
member. Proposed Rule 9556(c)(2) would govern
the content of the notice similar to current Rule
9556(c).

16.

See FINRA Rule 3110. The rule requires member
firms to establish and maintain a system to
supervise the activities of each associated
person that is reasonably designed to achieve
compliance with applicable securities laws and
FINRA rules. An effective supervisory system
plays an essential role in the prevention of sales
abuses, and thus, enhances investor protection
and market integrity. As such, irrespective of
whether a matter is on appeal or under review,
a firm should routinely evaluate its supervisory
procedures to ensure they are appropriately
tailored for each associated person and take into
consideration, among other things, the person’s
activities and history of industry and regulatoryrelated incidents. FINRA and the SEC have
emphasized the need for heightened supervision
when a member firm associates with persons
who have a history of industry or regulatoryrelated incidents.

17.

See supra note 16.

18.

SDs are defined in Section 3(a)(39) of the
Exchange Act.
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20.

See supra note 7.

21.

The Rule 9520 Series stems from Section 3(a)
(39) of the Exchange Act, which sets forth the
definition of SD. In 2007, FINRA amended the
definition of SD in its By-Laws to incorporate
by reference Exchange Act Section 3(a)(39).
This change incorporated three additional SD
categories, including willful violations of the
federal securities or commodities laws, grounds
for SD that were enacted by the Sarbanes-Oxley
Act of 2002, and associations with certain
other persons subject to SD. As a result, there
was an increase in the number of individuals
subject to SD pursuant to FINRA’s By-Laws, and
by derivation, an increase in the number of
individuals seeking FINRA’s approval to enter or
remain in the securities industry despite their
status as a disqualified individual.

22.

32

FINRA’s review of many SD applications is
governed by the standards set forth in Paul
Edward Van Dusen, 47 S.E.C. 668 (1981) and
Arthur H. Ross, 50 S.E.C. 1082 (1992). These
standards provide that in situations where
an individual’s misconduct has already been
addressed by the SEC or FINRA, and certain
sanctions have been imposed for such
misconduct, FINRA should not consider the
individual’s underlying misconduct when it
evaluates an SD application. In Van Dusen, the
SEC stated that when the period of time specified
in the sanction has passed, in the absence of
“new information reflecting adversely on

[the applicant’s] ability to function in his
proposed employment in a manner consonant
with the public interest,” it is inconsistent with
the remedial purposes of the Exchange Act and
unfair to deny an application for re-entry. 47
S.E.C. at 671. The SEC also noted in Van Dusen,
however, that an applicant’s re-entry is not “to be
granted automatically” after the expiration of a
given time period. Id. Instead, the SEC instructed
FINRA to consider other factors, such as: (1)
“other misconduct in which the applicant may
have engaged”; (2) “the nature and disciplinary
history of a prospective employer”; and (3) “the
supervision to be accorded the applicant.” Id.
Further, in Ross, the SEC established a narrow
exception to the rule that FINRA confine its
analysis to “new information.” 50 S.E.C. at 1085.
The SEC stated that FINRA could consider the
conduct underlying a disqualifying order if an
applicant’s later misconduct was so similar that
it formed a “significant pattern.” Id. n.10.
  

See 15 U.S.C. § 78o-3(g)(2) (“A registered
securities association may, and in cases in which
the Commission, by order, directs as necessary
or appropriate in the public interest or for the
protection of investors shall, deny membership
to any registered broker or dealer, and bar from
becoming associated with a member any person,
who is subject to a statutory disqualification.”);
see also Exchange Act Rule 19h-1.

  

19.

23.

The hearing panel considers evidence and other
matters in the record and makes a written
recommendation on the SD Application to the
Statutory Disqualification Committee. See Rule
9524(a)(10). The Statutory Disqualification
Committee, in turn, recommends a decision to
the NAC, which issues a written decision to the
member firm that filed the SD Application. See
Rule 9524(b).

24.

Approximately 75 percent of the applications
filed in 2016 that have reached a resolution were
either denied by FINRA, withdrawn because the
applicant expected FINRA would recommend
denial of its application or closed as the SD
application was not required by operation of law.
For the other 25 percent, FINRA approval resulted
from legal principles, including those embodied
in the Exchange Act and in case law, as noted
above, which limits FINRA’s discretion to deny an
application.
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25.

But see Regulatory Notice 18-15 (reminding
member firms of their obligation to tailor the
firm’s supervisory systems to account for brokers
with a history of industry or regulatory-related
incidents, including disciplinary actions).

26.

See BrokerCheck.

27.

See Rules 2210(d)(8) and 2267.

28.

Rule 3170(a)(5)(A) defines a “taping firm” to
mean:
(i)

(ii)

A member with at least five but fewer
than ten registered persons, where 40%
or more of its registered persons have been
associated with one or more disciplined
firms in a registered capacity within the
last three years;
A member with at least ten but fewer than
twenty registered persons, where four or
more of its registered persons have been
associated with one or more disciplined
firms in a registered capacity within the
last three years;

(iii) A member with at least twenty registered
persons where 20% or more of its registered
persons have been associated with one
or more disciplined firms in a registered
capacity within the last three years.
29.

Rule 3170(a)(2) defines a “disciplined firm” to
mean:
(A)

a member that, in connection with sales
practices involving the offer, purchase,
or sale of any security, has been expelled
from membership or participation in
any securities industry self-regulatory
organization or is subject to an order of the
SEC revoking its registration as a brokerdealer;
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(B)

a futures commission merchant or
introducing broker that has been formally
charged by either the Commodity Futures
Trading Commission or a registered futures
association with deceptive telemarketing
practices or promotional material relating
to security futures, those charges have
been resolved, and the futures commission
merchant or introducing broker has been
closed down and permanently barred from
the futures industry as a result of those
charges; or

(C)

a futures commission merchant or
introducing broker that, in connection with
sales practices involving the offer, purchase,
or sale of security futures is subject to an
order of the SEC revoking its registration as
a broker or dealer.

30.

Rule 3170 provides member firms that trigger
application of the taping requirement a one-time
opportunity to adjust their staffing levels to fall
below the prescribed threshold levels and thus
avoid application of the rule.

31.

There are currently 11 firms identified as
“disciplined firms,” and one firm is identified as a
taping firm under Rule 3170.

32.

Specifically, such changes are (1) a merger of
the member with another member, unless both
are members of the New York Stock Exchange
(NYSE) or the surviving entity will continue to
be a member of the NYSE; (2) a direct or indirect
acquisition by the member of another member,
unless the acquiring member is a member of
the NYSE; (3) direct or indirect acquisitions or
transfers of 25 percent or more in the aggregate
of the member’s assets or any asset, business
or line of operation that generates revenues
composing 25 percent or more in the aggregate
of the member’s earnings measured on a rolling
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36.

Proposed Rule 1011(p) would define the
“Uniform Registration Forms,” to mean
the Uniform Application for Broker-Dealer
Registration (Form BD), the Uniform Application
for Securities Industry Registration or Transfer
(Form U4), the Uniform Termination Notice for
Securities Industry Registration (Form U5) and
the Uniform Disciplinary Action Reporting Form
(Form U6).

For example, in 2015 the Office of the Chief
Economist (OCE) published a study that
examined the predictability of disciplinary
and other disclosure events associated with
investor harm based on past similar events.
The OCE study showed that past disclosure
events, including regulatory actions, customer
complaints, arbitrations and litigations of brokers
have significant power to predict investor harm.
In a subsequent research paper by academics at
the University of Chicago and the University of
Minnesota, the authors present evidence that
suggests a higher rate of new disciplinary and
other disclosure events is highly correlated with
past disciplinary and other disclosure events,
as far back as nine years prior. See Qureshi &
Sokobin, Do Investors Have Valuable Information
About Brokers? (2015); Mark Egan et al., The
Market for Financial Adviser Misconduct (2016).

37.

Form U4 Explanation of Terms defines the
term “investment-related” as pertaining to
securities, commodities, banking, insurance, or
real estate (including, but not limited to, acting
as or being associated with a broker-dealer,
issuer, investment company, investment adviser,
futures sponsor, bank, or savings association).

This analysis included all NAC appeals filed
during the review period that reached a final
decision by the end of 2017. The analysis includes
all NAC decisions, including affirmations,
modifications or reversals of the findings in
the disciplinary matters. The analysis excludes
appeals that were withdrawn prior to the
resolution of the appeal process.

38.

FINRA further estimates that approximately 94
percent of the appeals filed by brokers involved
one broker and the remaining 6 percent involved
two brokers. All the appeals filed by firms were
associated with one firm.

39.

The median processing time was approximately
15 months, while the 25th and the 75th
percentiles were approximately 11 months and
18 months, respectively.

  

36-month basis, unless both the seller and
acquirer are members of the NYSE; (4) a change
in the equity ownership or partnership capital
of the member that results in one person or
entity directly or indirectly owning or controlling
25 percent or more of the equity or partnership
capital; or (5) a material change in business
operations as defined in Rule 1011(k). The
term “material change in business operations”
includes, but is not limited to: (1) removing or
modifying a membership agreement restriction;
(2) market making, underwriting or acting as a
dealer for the first time; and (3) adding business
activities that require a higher minimum net
capital under Rule 15c3-1 of the Exchange Act.
33.

34.

35.

34

The proposed MAP rules amendments would
apply to individuals that meet the proposed
criteria and seek to obtain their first principal
registration at one of their existing firms or at a
new firm. It would not apply to individuals who
meet the proposed numerical threshold and are
already a principal but seek to add an additional
principal registration with one of their existing
firms.
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Three of these 119 individuals were associated
with multiple SD Applications over the review
period. Approximately 90 percent of the firms
filed one request during the review period, and
the remaining 10 percent filed two or more
requests.

41.

FINRA defines a small firm as a member with
at least one and no more than 150 registered
persons, a mid-size firm as a member with at
least 151 and no more than 499 registered
persons, and a large firm as a member with 500
or more registered persons. See FINRA By-Laws,
Article I.

42.

In approximately 12 percent of the SD
Applications, the application was withdrawn
because the decision leading to the disqualifying
event was overturned, thus the individual was
no longer subject to an SD or the sanctions
were no longer in effect. In one of the 122 SD
Applications, the resolution of the application
was subsequently reversed.

and outcomes used for classifying brokers for
the proposed amendments to the MAP rules.
In addition, these brokers had other disclosure
events after their appeal was filed and some of
these other events may also be associated with
risk of customer harm.

  

40.

The proposal may also impose costs on issuers
in limited instances where a firm is enjoined
from participating in a private placement and
the issuer is especially reliant on that firm. The
private issuer may incur search costs to find a
replacement firm or individual and incur other
direct and indirect costs associated with the
offering.

47.

These estimates are based on the definitions for
specified risk events and final criminal matters
used for the proposed the MAP requirements,
and as result, likely underrepresents the overall
risk of customer harm posed by these SD
individuals.

48.

Firms have access to disclosure events reported
on the Form U4, U5 and U6 filings for individuals
who were previously registered with the same
firms or with other firms. Firms do not, however,
readily have available to them disclosure events
for individuals where such individuals were not
previously registered, including control affiliates,
or where information regarding such individuals
is reported on another firm’s Form BD

49.

See supra note 48.

50.

The proposed $15,000 threshold for customer
settlement corresponds to the reporting
threshold for the Uniform Registration Forms and
for the settlement information to be displayed
through BrokerCheck. As a result, brokers and
firms already have incentives to settle below the
$15,000 amount. Accordingly, FINRA does not
anticipate that the proposed dollar threshold
would result in a material change in customer
settlements.

  

46.

The median processing time was approximately
9 months and the 25th and the 75th percentiles
were approximately 3 months and 14 months,
respectively.

44.

To be consistent with the definitions used
for classifying brokers for the proposed MAP
requirements, FINRA based its analysis on
the occurrence of one or more final criminal
matters or specified risk events, as defined in the
proposed amendments to the NASD Rule 1010
Series discussed above.
  

43.

45.

These estimates are based on appeals filed by
brokers, or jointly filed by brokers and firms, and
excludes appeals that were filed only by firms.
These estimates likely underrepresent the overall
risk of customer harm posed by these brokers
because they are based on a specific set of events
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51.

For example, FINRA uses disclosure events
reported on Form BD across all firms to identify
disclosure records of non-registered control
affiliates.

52.

For example, as discussed above, firms do
not have access to disclosure events for nonregistered control affiliates at other firms.

53.

The Uniform Registration Forms U5 and U6 have
questions similar to Form U4 that can also be
mapped to the disclosures categories in Exhibit 1.

54.

The Uniform Registration Form BD includes
information on disclosures events for individual
control affiliates, including non-registered
control affiliates, that may not have Form U4,
U5 or U6 filings. Form BD is the primary source
of information on disclosure events for these
unregistered control affiliates. Form BD includes
information on final criminal matters and certain
specified risk events associated with regulatory
actions and civil actions, but does not include
information on customer awards or settlements.
Exhibit 3 does not include information on
individuals that were not registered with FINRA
in 2016. These non-registered individuals may
include non-registered associated persons,
including non-registered control affiliates.
  

55.

56.

36

Exhibit 3 shows the number of criminal
disclosures and disclosures considered in
developing specified risk events (regulatory
action disclosures, civil judicial disclosures,
and customer complaint, arbitration and civil
litigation disclosures), including pending and
final disclosures, over the entire reporting
history of brokers who were registered with
FINRA in 2016. The exhibit also reports the
number of brokers associated with these
disclosure events and the impact of refining
the disclosure categories and the period over

which these events are counted. For example,
the exhibit shows that there are a total of
approximately 20,900 criminal disclosures and
140,200 disclosures considered in developing
specified risk events over the entire reporting
history of these brokers. Refining the disclosure
categories to include final criminal matters and
specified risk events, as defined in this proposal,
would result in approximately 155 final criminal
matters and 3,425 specified risk events. Exhibit
3 also shows that there were approximately 490
brokers who were registered with FINRA in 2016
and met the proposed numeric threshold of one
or more final criminal matters or two or more
specified risk events in the prior five years.
57.

These percentages are calculated by dividing
FINRA’s estimate of the number of individuals
who met the proposed criteria each year
during the review period (approximately 100
– 160 individuals per year), by the number of
individuals who became owners, control persons,
principals, or registered persons with a new
member each year during the review period
(approximately 105,500 – 112,800 individuals
per year).

58.

See supra note 41.

59.

Termination disclosures involve situations
where the individual voluntarily resigned, was
discharged, or was permitted to resign after
allegations.

60.

More than 50 percent of the pending matters
during the review period remain unresolved
or were subsequently dismissed. For example,
Exhibit 3 shows that approximately 69,000 (or 49
percent) of the 140,000 disclosures considered
in developing specified risk events resulted in
final matters. Accordingly, more than 50 percent
of the pending matters remain unresolved or
were subsequently dismissed or did not reach a
resolution that was unfavorable to the broker.
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For example, the Instructions to Form U4,
Questions 14I(4) or 14I(5) provide that the
answer should be “yes” if the broker was not
named as a respondent/defendant but (1) the
Statement of Claim or Complaint specifically
mentions the individual by name and alleges
the broker was involved in one or more sales
practice violations or (2) the Statement of Claim
or Complaint does not mention the broker
by name, but the firm has made a good faith
determination that the sales practice violation(s)
alleged involves one or more particular brokers.

62.

For example, the Uniform Registration Forms
contain a description on the allegation, which
could be useful in identifying regulatory actions
or civil actions associated with customer harm,
but this information is stored as “free-text” and,
therefore, cannot be reliably compared across
disclosures.

63.

FINRA recognizes that final criminal matters
include felony convictions that may not be
investment related (e.g., a conviction associated
with multiple DUIs).
  

  

61.

Regulatory Notice
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Attachment A
Below is the text of the proposed rule change. Proposed new language is underlined; proposed
deletions are in brackets.
*****
Text of Proposed New FINRA Rules
(Marked to Show Changes from NASD Rule 1010 Series; NASD Rule 1010 Series to be
Deleted in their Entirety from the Transitional Rulebook)i
*****
1000. MEMBERSHIP APPLICATION AND ASSOCIATED PERSON REGISTRATION
*****
[1010. Membership Proceedings]
1011. Definitions
*****
(g) “final criminal matter”
The term “final criminal matter” means a final criminal matter that resulted in a conviction
of, or guilty plea or nolo contendere (“no contest”) by a person that is disclosed, or was required
to be disclosed, on the applicable Uniform Registration Forms.
(g) through (m) renumbered to (h) through (n)
(o) “specified risk event”
The term “specified risk event” means any one of the following events that are disclosed,
or are or were required to be disclosed, on an applicable Uniform Registration Form;
(1) a final investment-related, consumer-initiated customer arbitration award or
civil judgment against the person for a dollar amount at or above $15,000 in which the
person was a named party;
(2) a final investment-related, consumer-initiated customer arbitration settlement
or civil litigation settlement for a dollar amount at or above $15,000 in which the person
was a named party;
1
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(3) a final investment-related civil action where the total monetary sanctions
(including civil and administrative penalties or fines, disgorgement, monetary penalties
other than fines, or restitution) were ordered for a dollar amount at or above $15,000;
and
(4) a final regulatory action where (A) the total monetary sanctions (including
civil and administrative penalties or fines, disgorgement, monetary penalties other than
fines, or restitution) were ordered for a dollar amount at or above $15,000; or (B) the
sanction against the person was a bar (permanently or temporarily), expulsion,
rescission, revocation, or suspension from associating with a member.
([n]p) “Subcommittee”
The term "Subcommittee" means a subcommittee of the National Adjudicatory Council
that is constituted pursuant to Rule 1015 to conduct a review of a Department decision issued
under the Rule [1010]1000 Series.
(q) “Uniform Registration Forms”
The term “Uniform Registration Forms” means the Uniform Application for Broker-Dealer
Registration (Form BD), the Uniform Application for Securities Industry Registration or Transfer
(Form U4), the Uniform Termination Notice for Securities Industry Registration (Form U5) and
the Uniform Disciplinary Action Reporting Form (Form U6), as such may be amended or any
successor(s) thereto.
*****
IM-1011-2. Business Expansions and Persons with Specified Risk Events
If a natural person who has, in the prior five years, one or more final criminal matters or
two or more specified risk events seeks to become an owner, control person, principal, or
registered person of a member, and the member is not otherwise required to file a Form CMA in
accordance with Rule 1017, the member may not effect the contemplated activity until the
member has first submitted a written letter to the Department, in a manner prescribed by
2
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FINRA, seeking a materiality consultation for the contemplated activity. The letter must address
the issues that are central to the materiality consultation. The Department will consider the letter
and other information or documents and determine in the public interest and the protection of
investors that either (1) the member is not required to file a CMA in accordance with Rule 1017
and may effect the contemplated activity; or (2) the member is required to file a CMA in
accordance with Rule 1017 and the member may not effect the contemplated activity, unless
the Department approves the CMA.
*****
1017. Application for Approval of Change in Ownership, Control, or Business Operations
(a) Events Requiring Application
A member shall file an application for approval of any of the following changes to its
ownership, control, or business operations:
(1) through (5) No Change.
(6) Notwithstanding subparagraphs (4) and (5) of Rule 1017(a), whenever the
natural person seeking to become an owner, control person, principal or registered
person of a member has, in the prior five years, one or more final criminal matters or two
or more specified risk events, and the member is not otherwise required to file a Form
CMA in accordance with Rule 1017, unless the member has submitted a written letter to
the Department, in a manner prescribed by FINRA, seeking a materiality consultation for
the contemplated activity. The letter must address the issues that are central to the
materiality consultation. As part of the materiality consultation, the Department shall
consider the letter and other information or documents provided by the member to
determine in the public interest and the protection of investors that either (A) the member
is not required to file a CMA in accordance with Rule 1017 and may effect the
contemplated activity; or (B) the member is required to file a CMA in accordance with
Rule 1017 and the member may not effect the contemplated activity, unless the
3
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Department approves the CMA. The safe harbor for business expansions under IM1011-1 shall not be available to the member in such circumstance.
*****
8310. Sanctions for Violation of the Rules
*****
8312. FINRA BrokerCheck Disclosure
(a) No Change.
(b)(1) No Change.
(2) The following information shall be released pursuant to this paragraph
(b):
(A) any information reported on the most recently filed Form U4, Form
U5, Form U6, Form BD, and Form BDW (collectively "Registration Forms");
(B) currently approved registrations;
(C) summary information about certain arbitration awards against a
BrokerCheck Firm involving a securities or commodities dispute with a public
customer;
(D) the most recently submitted comment, if any, provided to FINRA by
the person who is covered by BrokerCheck, in the form and in accordance with
the procedures established by FINRA, for inclusion with the information provided
through BrokerCheck. Only comments that relate to the information provided
through BrokerCheck will be included;
(E) information as to qualifications examinations passed by the person
and date passed. FINRA will not release information regarding examination
scores or failed examinations;

4
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(F) [in response to telephonic inquiries via the BrokerCheck toll-free
telephone listing, ]information as to whether a particular member is subject to the
provisions of Rule 3170 ("Taping Rule");
(G) Historic Complaints (i.e., the information last reported on Registration
Forms relating to customer complaints that are more than two (2) years old and
that have not been settled or adjudicated, and customer complaints, arbitrations
or litigations that have been settled for an amount less than $10,000 prior to May
18, 2009 or an amount less than $15,000 on or after May 18, 2009 and are no
longer reported on a Registration Form), provided that any such matter became a
Historic Complaint on or after August 16, 1999; and
(H) the name and succession history for current or former BrokerCheck
Firms.
(c) through (f) No Change.
• • • Supplementary Material: -------------.01 through .03 No Change.
*****
9000. CODE OF PROCEDURE
*****
9200. DISCIPLINARY PROCEEDINGS
*****
9285. Interim Orders While on Appeal
(a) Conditions and Restrictions
The Hearing Panel or, if applicable, the Extended Hearing Panel (“Hearing Panel”), or
Hearing Officer may impose such conditions or restrictions on the activities of a Respondent as
the Hearing Panel or Hearing Officer considers reasonably necessary for the purpose of
preventing customer harm.
5
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(b) Expedited Review
(1) Availability
A Respondent that has conditions or restrictions imposed by a Hearing Panel or
Hearing Officer may file a motion with the Review Subcommittee of the National
Adjudicatory Council to modify or remove any or all of the conditions or restrictions.
(2) Requirements for the Motion
The Respondent has the burden to show that the Hearing Panel or Hearing
Officer committed an error by ordering the conditions or restrictions imposed. The
Respondent must show that the conditions or restrictions are not reasonably necessary
for the purpose of preventing customer harm. The Respondent’s motion to modify or
remove conditions or restrictions shall be filed with FINRA’s Office of General Counsel
and shall be served simultaneously on the Office of Hearing Officers and all other parties
to the disciplinary proceeding. Respondent’s motion and the opposition to the motion
shall comply with Rules 9133, 9134, 9135, 9136 and 9137.
(3) Opposition to the Motion
The Department of Enforcement shall have five days from service of
Respondent’s motion to file an opposition to the motion. The Respondent may not file a
reply to the opposition. Unless ordered otherwise by the Review Subcommittee, the
motion to modify or remove conditions or restrictions shall be decided based on the
moving and opposition papers and without oral argument. The Review Subcommittee
shall issue a written order ruling upon a motion to modify or remove conditions or
restrictions in an expeditious manner and no later than 30 days after any opposition filed
pursuant to this paragraph (b)(3), and serve the order on all parties.
(4) Effectiveness

6
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The filing of a motion to modify or remove a condition or restriction shall stay the
effectiveness of the conditions or restrictions ordered by a Hearing Panel or Hearing
Officer until the Review Subcommittee rules on the motion.
(c) Mandatory Heightened Supervision
(1) Requirement
When a Hearing Panel or Hearing Officer issues a decision pursuant to Rule
9268 or Rule 9269 in which the adjudicator finds that a Respondent violated a statute or
rule provision, any firm with which the Respondent is associated must adopt a written
plan of heightened supervision if any party appeals the decision to the National
Adjudicatory Council, or if the National Adjudicatory Council calls the case for review.
The firm must submit the written plan of heightened supervision within ten days of any
party filing an appeal or the case being called for review. Respondent shall file a copy of
the plan of heightened supervision with FINRA’s Office of General Counsel and shall
serve a copy on the Department of Enforcement. If a Respondent becomes associated
with another firm while the Hearing Panel’s or Hearing Officer’s decision is on appeal to
the National Adjudicatory Council, that firm, within ten days of the Respondent becoming
associated with the firm, shall file a copy of a plan of heightened supervision with
FINRA’s Office of General Counsel and shall serve a copy on the Department of
Enforcement.
(2) Provisions
The plan of heightened supervision shall comply with Rule 3110, and shall be
reasonably designed and tailored to include specific supervisory policies and procedures
that address the violations found by the Hearing Panel or Hearing Officer and shall be
reasonably designed to prevent or detect a reoccurrence of those violations. The plan of
heightened supervision shall, at a minimum, include the designation of an appropriately
registered principal who is responsible for carrying out the plan of heightened
7
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supervision, and take into account any conditions and restrictions imposed by the
Hearing Panel or Hearing Officer pursuant to paragraph (a) of this Rule.
(3) Signature of Principal
The plan of heightened supervision shall be signed by the designated principal,
and shall include an acknowledgement that the principal is responsible for implementing
and maintaining the plan of heightened supervision.
(4) Duration
The plan of heightened supervision shall remain in place until FINRA’s final
decision takes effect.
*****
9300. REVIEW OF DISCIPLINARY PROCEEDING BY NATIONAL ADJUDICATORY
COUNCIL AND FINRA BOARD; APPLICATION FOR SEC REVIEW
9310. Appeal to or Review by National Adjudicatory Council
9311. Appeal by Any Party; Cross-Appeal
(a) No Change.
(b) Effect
An appeal to the National Adjudicatory Council from a decision issued pursuant to Rule
9268 or Rule 9269 shall operate as a stay of that decision until the National Adjudicatory
Council issues a decision pursuant to Rule 9349 or, in cases called for discretionary review by
the FINRA Board, until a decision is issued pursuant to Rule 9351. Any such appeal, however,
will not stay a decision, or that part of a decision, that imposes a permanent cease and desist
order. Notwithstanding the stay of sanctions under this Rule, the Hearing Panel or Hearing
Officer may impose such conditions and restrictions on the activities of a Respondent as the
Hearing Panel or Hearing Officer considers reasonably necessary for the purpose of preventing
customer harm in accordance with Rule 9285(a).
(c) through (f) No Change.
8
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*****
9500. OTHER PROCEEDINGS
*****
9520. Eligibility Proceedings
*****
9523. Acceptance of Member Regulation Recommendations and Supervisory Plans by
Consent Pursuant to SEA Rule 19h-1, and Requirements for an Interim Plan of
Heightened Supervision
(a) through (b) No Change.
(c) Submission of an Interim Plan of Heightened Supervision
An application filed pursuant to FINRA Rule 9522(a)(3) or FINRA Rule 9522(b)(1)(B) or
(C) that seeks the continued association of a disqualified person must include:
(1) An interim plan of heightened supervision. The application shall identify an
appropriately registered principal responsible for carrying out the interim plan of
heightened supervision, who has signed the plan and acknowledged his or her
responsibility for implementing and maintaining such plan. The interim plan of
heightened supervision shall be in effect throughout the entirety of the application review
process which shall be considered concluded only upon the final resolution of the
eligibility proceeding. The interim plan of heightened supervision shall comply with the
provisions of Rule 3110, and be reasonably designed and tailored to include specific
supervisory policies and procedures that address any regulatory concerns related to the
nature of the disqualification, the nature of the sponsoring member’s business, and the
disqualified person’s current and proposed activities during the review process. As a
condition to the eligibility proceeding, the Department of Member Regulation, in its
discretion and consistent with the public interest and the protection of investors, may
modify any interim plan of heightened supervision.
9
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(2) A written representation from the sponsoring member that the disqualified
person is currently subject to an interim plan of heightened supervision as set forth in
paragraph (c)(1) of this Rule.
(d) Determination that an Application is Substantially Incomplete
If the Department of Member Regulation determines that an application is substantially
incomplete, it may reject the application and deem it not to have been filed. In such case, the
Department of Member Regulation shall provide the disqualified member or sponsoring member
notice of the delinquency and its reasons for so doing. The disqualified member or sponsoring
firm shall have ten business days to remedy the application, or such other time period
prescribed by FINRA. An application will be deemed to be substantially incomplete if:
(1) It does not include the representation required by paragraph (c)(2) of this
Rule; or
(2) FINRA determines that it does not include a reasonably designed interim
plan of heightened supervision that complies with the standards of paragraph (c)(1) of
this Rule.
(e) Consequences for Failure to Timely Remedy an Application that is Substantially
Incomplete
If an applicant fails to remedy an application that is substantially incomplete, the
Department of Member Regulation shall serve a written notice on the disqualified member or
sponsoring member of its determination to reject the application and its reasons for so doing.
FINRA shall refund the application fee, less $1,000, which shall be retained by FINRA as a
processing fee. Upon such rejection, the disqualified member or sponsoring member must
promptly terminate association with the disqualified person.
*****
9550. Expedited Proceedings
*****
10
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9556. Failure to Comply with Temporary and Permanent Cease and Desist Orders, or
Hearing Panel or Hearing Officer Decisions that Impose Conditions or Restrictions
(a) Notice of Suspension, Cancellation or Bar
(1) If a member, person associated with a member or person subject to FINRA's
jurisdiction fails to comply with a temporary or permanent cease and desist order issued
under the Rule 9200, 9300 or 9800 Series, FINRA staff, after receiving written
authorization from FINRA's Chief Executive Officer or such other senior officer as the
Chief Executive Officer may designate, may issue a notice to such member or person
stating that the failure to comply with the temporary or permanent cease and desist order
within seven days of service of the notice will result in a suspension or cancellation of
membership or a suspension or bar from associating with any member.
(2) If a respondent fails to comply with conditions or restrictions imposed
pursuant to Rule 9285 in a Hearing Panel’s or Hearing Officer’s decision issued pursuant
to Rule 9268 or Rule 9269, FINRA staff may issue a notice to a respondent stating that
the failure to comply with the conditions or restrictions within seven days of service of the
notice will result in a suspension or cancellation of membership or a suspension or bar
from associating with any member.
(b) No Change.
(c) Contents of Notice
(1) [The]A notice issued pursuant to paragraph (a)(1) shall explicitly identify the
provision of the permanent or temporary cease and desist order that is alleged to have
been violated and shall contain a statement of facts specifying the alleged violation. The
notice shall state when the FINRA action will take effect and explain what the
respondent must do to avoid such action. The notice shall state that the respondent may
file a written request for a hearing with the Office of Hearing Officers pursuant to Rule
9559. The notice also shall inform the respondent of the applicable deadline for filing a
11
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request for a hearing and shall state that a request for a hearing must set forth with
specificity any and all defenses to the FINRA action. In addition, the notice shall explain
that, pursuant to Rules 8310(a) and 9559(n), a Hearing Officer or, if applicable, Hearing
Panel, may approve, modify or withdraw any and all sanctions or limitations imposed by
the notice, and may impose any other fitting sanction.
(2) A notice issued pursuant to paragraph (a)(2) shall explicitly identify
conditions or restrictions that are alleged to have been violated and shall contain a
statement of facts specifying the alleged violation. The notice shall state when the
FINRA action will take effect and explain what the respondent must do to avoid such
action. The notice shall state that the respondent may file a written request for a hearing
with the Office of Hearing Officers pursuant to Rule 9559. The notice also shall inform
the respondent of the applicable deadline for filing a request for a hearing and shall state
that a request for a hearing must set forth with specificity any and all defenses to the
FINRA action. In addition, the notice shall explain that, pursuant to Rules 8310(a) and
9559(n), a Hearing Officer or, if applicable, Hearing Panel, may approve, modify or
withdraw any and all sanctions imposed by the notice, and may impose any other fitting
sanction.
(d) through (h) No Change.
*****

i

FINRA will separately issue a Regulatory Notice soliciting comment on proposed changes to the
membership application rules resulting from a retrospective review of the rules.

12
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Exhibit 1: Disclosures Categories Considered for Criminal Matters and Specified Risk Events (Mapped to the Uniform Form U4)
Subcategories Considered
Disclosure Categories*

Subcategories Included
Subcategories

Subcategories

U4 Question #

I) Convictions
II) Adjudicated charges with
unspecified outcomes

I) 14A(1)a, (2)a; 14B(1)a, (2)a
II) 14A(1)b, (2)b; 14B(1)b,(2)b

I) Convictions

I) 14A(1)a, (2)a; 14B(1)a, (2)a

a) Customer Awards
(above de minimis
threshold)**

Customer awards in which:
I) Individual was named
II) Individual was subject of

I) 14I (1)b
II) 14I (4)b

Customer awards in which:
I) Individual was named

I) 14I (1)b

b) Customer
Settlements (above de
minimis threshold)**

Customer settlements in
which:
I) Individual was named
II) Individual was subject of

I) 14I (1)c-d
II) 14I (2)a-b; 14I (4)a

Customer settlements in which: I) 14I (1)c-d
I) Individual was named

c) Final Civil Judicial

Sanctions ordered:
I) Monetary Sanctions
II) Cease and Desist
Sanctions
III) Other Sanctions

Civil Judicial DRP, Q12A
I) Civil and Administrative penalties,
Disgorgement, Monetary Penalty other
than fines, Restitution
II) Cease and Desist, Injunction
III) Other Sanctions

Sanctions ordered:
I) Monetary Sanctions (above
de minimis threshold)**

d) Final Regulatory
Actions

Sanctions ordered:
I) Bars and Suspensions
II) Monetary Sanctions
III) Cease and Desist
Sanctions
IV) Other Sanctions

Regulatory Action-DRP 13 A.
I) Bar(permanent), Bar (temporary),
Rescission, Suspension, Revocation,
Expulsion
II) Civil and Admin Penalties/Fines,
Restitution, Disgorgement, Monetary
penalties and other fines
III) Censure, Cease and Desist, Prohibition
IV) Undertaking, Requalification, Denial,
Letter of Reprimand, Other

Sanctions ordered:
Regulatory Action-DRP 13 A.
I) Bars and Suspensions
I) Bar(permanent), Bar (temporary),
II) Monetary Sanctions (above
Rescission, Suspension, Revocation,
de minimis threshold)**
Expulsion
II) Civil and Admin Penalties/Fines,
Restitution, Disgorgement, Monetary
penalties and other fines

Final Criminal Matters

U4 Question #

Specified Risk Events

Notes and Assumptions:
* Excludes matters that are pending or are known to have reached a resolution in favor of the Individual (e.g. pending or dismissed complaints).
** Corresponds to a dollar threshold of $15,000.

Civil Judicial DRP, Q12A
I) Civil and Administrative penalties,
Disgorgement, Monetary Penalty
other than fines, Restitution
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Exhibit 2: Disclosures Categories Considered for Criminal Matters and Specified Risk Events (Mapped to the Uniform Form BD)
Subcategories Considered
Disclosure Categories*

Subcategories Included

Subcategories

Form BD Question #

Subcategories

Form BD Question #

I) Convictions
II) Adjudicated charges with
unspecified outcomes

I) 11A(1), 11B(1)
II) 11A(2), 11B(2)

I) Convictions

I) 11A(1), 11B(1)

a) Customer Awards
(above de minimis
threshold)**

Customer awards in which:
I) Individual was named
II) Individual was subject of

NA***

Customer awards in which:
I) Individual was named

NA***

b) Customer
Settlements (above de
minimis threshold)**

Customer settlements in
which:
I) Individual was named
II) Individual was subject of

NA***

Customer settlements in which: NA***
I) Individual was named

c) Final Civil Judicial

Sanctions ordered:
I) Monetary Sanctions
II) Cease and Desist
Sanctions
III) Other Sanctions

Civil Action-DRP Part II, 13 A.
I) Bar, Suspension, Revocation, Expulsion
II) Disgorgement, Restitution, Monetary
Fine
III) Censure, Cease and Desist
Injunctions
IV) Other Sanctions

Sanctions ordered:
I) Monetary Sanctions (above
de minimis threshold)**

Civil Action-DRP Part II, 13 A.
I) Bar, Suspension, Revocation,
Expulsion
II) Disgorgement, Restitution,
Monetary Fine

d) Final Regulatory
Actions

Sanctions ordered:
I) Bars and Suspensions
II) Monetary Sanctions
III) Cease and Desist
Sanctions
IV) Other Sanctions

Regulatory Action-DRP Part II, 12 A.
I) Bar, Suspension, Revocation, Expulsion
II) Disgorgement, Restitution, Monetary
Fine
III) Censure, Cease and Desist
Injunctions
IV) Other Sanctions

Sanctions ordered:
I) Bars and Suspensions
II) Monetary Sanctions (above
de minimis threshold)**

Regulatory Action-DRP Part II, 12 A.
I) Bar, Suspension, Revocation,
Expulsion
II) Disgorgement, Restitution,
Monetary Fine

Final Criminal Matters

Specified Risk Events

Notes and Assumptions:
* Form BD includes information on these disclosure categories for individual control affiliates. These disclosure categories exclude matters that are pending or are known to have reached
a resolution in favor of the Individual (e.g. pending or dismissed complaints).
** Corresponds to a dollar threshold of $15,000.
*** Form BD does not include information on customer awards or settlements.
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Exhibit 3: Breakdown of Criminal Matters and Specified Risk Events
Disclosures Considered in Developing Specified Risk Events (SREs)
Criminal Matters
Look-back
Period?

Regulatory Action Disclosures

Disclosure Subcategory Events

Individua
ls with
≥1
events

Civil Judicial Disclosures

Disclosure Subcategory Events

Disclosure
Subcategory

13,567

All Civil Judicial
Disclosures

Events

Criminal Matters OR SREs

Customer Complaint,
Arbitration, Civil Litigation
Disclosures

Any SREs
Individu Individu
als with als with
≥2
≥1
events events

Individuals with ≥1
Criminal Event
Or
≥2 SREs

Disclosure
Subcategory

Events

All Customer
Complaint,
Arbitration, Civil
Litigation
Disclosures

125,348

140,197

69,376

27,924

161,092

44,060

Events

Events

[1]

All years

All Criminal Disclosures

20,895

17,813

All Regulatory Action
Disclosures

[2]

All years

Final Criminal Matters

17,491

14,970

Final Regulatory Actions

12,298

Final Civil Judicial
Disclosures

529

Customer Awards
and Settlements
above de minimis
threshold

55,731

68,558

39,658

12,858

86,049

26,957

[3]

5 years

Final Criminal Matters

846

805

Final Regulatory Actions

2,296

Final Civil Judicial
Disclosures

117

Customer Awards
and Settlements
above de minimis
threshold

7,435

12,410

9,271

1,551

13,256

2,345

145

Final Regulatory Actions
associated with i) bars
and suspensions or ii)
monetary sanctions above
de minimis threshold

1,311

Final Civil Judicial
Actions with
monetary
sanctions above
de minimis
threshold

10

Customer Awards
and Settlements
above de minimis
threshold in which
Individual was
"named"

2,105

3,426

2,870

348

3,578

493

[4]

5 years

Criminal Convictions

154

1,282

Notes and Assumptions:
[1]: Disclosures within each subcategory include all disclosures including pending and resolved events, regardless of the resolution.
[2]: Final events exclude matters that are pending or are known to have reached a resolution in favor of the Individual. Final criminal matters include convictions and outcome that are not specified.
[3]: 5 year look-back is based on resolution date being within the last 5 years.
[4]: Regulatory Actions corresponding to bars and suspensions include, permanent or temporary bar, suspension, revocation, rescission or expulsion. Customer Awards and Settlements in which the individual was "named" exclude
any settlements prior to initiation of arbitration or civil litigation.
[5]: De minimis threshold corresponds to a dollar threshold of $15,000
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Exhibit 4: Individuals and Firms Impacted by the Proposed MAP Requirement
Individuals impacted by proposed MAP requirement
Year

Individuals meeting the Proposed Criteria who became:*
(1) Principal

(2) Registered
Person

(3) Owner or
(1) or (2) or (3)
Control Person

Firms impacted by the Proposed MAP
requirement
Small
Firms

Medium
Firms

Large
Firms

All Firms

2013

42

146

11

160

91

24

55

170

2014

30

111

13

124

72

14

59

145

2015

34

114

10

129

72

20

49

141

2016

17

94

7

99

51

16

46

113

Notes and Assumptions
* Proposed criteria corresponds to individuals with one final criminal matter or two or more specified risk events within the prior five years
reported on Uniform Registration Forms U4, U5, U6 and Form BD.
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Exhibit 2b
Alphabetical List of Written Comments
Regulatory Notice 18-16
1. Ellie Bertwell, Aderant (May 31, 2018)
2. Joseph P. Borg, North American Securities Administrators Association
(“NASAA”) (August 1, 2018)
3. Richard J. Carlesco Jr., IBN Financial Services, Inc. (“IBN”) (June 25, 2018)
4. Bernard V. Canepa, Securities Industry and Financial Markets Association
(“SIFMA”) (June 24, 2018)
5. Chris Charles, Wulff, Hansen & Co. (“Wulff Hansen”) (June 27, 2018)
6. Dennis M. Kelleher, Stephen W. Hall, and Lev Bagramian, Better Markets, Inc.
(“Better Markets”) (June 29, 2018)
7. Seth A. Miller, Cambridge Investment Research, Inc. (“Cambridge”) (June 29,
2018)
8. Ken Norensberg, Luxor Financial Group (“Luxor”) (June 28, 2018)
9. Courtney Rogers Reid, MML Investors Services, LLC (“MML”) (June 29, 2018)
10. W. Alan Smith, Janney Montgomery Scott LLC (“Janney”) (June 29, 2018)
11. Andrew Stoltmann, Public Investors Arbitration Bar Association (“PIABA”)
(June 28, 2018)
12. Damon D. Testaverde, William R. Hunt, Jr., and Joseph C. Cascarelli, Esq.,
Network 1 Financial Securities, Inc. (“Network 1”) (June 26, 2018)
13. Robin Traxler, Financial Services Institute (“FSI”) (June 29, 2018)
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Exhibit 2c
Re: Regulatory Notice 18‐16 FINRA Rule Amendments Relating to High‐Risk Brokers and the Firms
That Employ Them

Aderant submits the following comment in response to FINRA’s proposed rule amendments relating to
high‐risk brokers and the firms that employ them.

Proposed Rule 9523(d) provides in part, “If the Department of Member Regulation determines that an
application is substantially incomplete, it may reject the application and deem it not to have been filed.
In such case, the Department of Member Regulation shall provide the disqualified member or
sponsoring member notice of the delinquency and its reasons for so doing. The disqualified member or
sponsoring
firm shall have ten business days to remedy the application, or such other time period prescribed by
FINRA. [ ]”

The proposed rule is ambiguous because it does not expressly identify the event that triggers the
deadline to remedy a substantially incomplete application. To resolve the ambiguity, the deadline could
be revised to state, for example, “The disqualified member or sponsoring firms shall have ten business
days after service of the notice of delinquency to remedy the application, or such other time period
prescribed by FINRA.” [Suggested language underlined.]

Thank you for considering our comment.

Ellie Bertwell
Senior Rules Attorney
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NORTH AMERICAN SECURITIES ADMINISTRATORS ASSOCIATION, INC.
750 First Street N.E., Suite 1140
Washington, D.C. 20002
202/737-0900
Fax: 202/783-3571
www.nasaa.org

August 1, 2018
By electronic mail to pubcom@finra.org
Jennifer Piorko Mitchell
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re:

FINRA Regulatory Notice 18-16 – High-Risk Brokers

Dear Ms. Piorko Mitchell:
On behalf of the North American Securities Administrators Association, Inc. (“NASAA”), 1
I am submitting the following comments and recommendations in response to FINRA Regulatory
Notice 18-16 (the “Proposal”) regarding member firms’ responsibilities when employing brokers
with a history of significant past misconduct (i.e., “high risk” brokers). 2 This comment letter is
organized into four parts corresponding to the four parts of the Proposal.
High risk brokers are a perennial problem for investors. NASAA members continue to
bring a large number of enforcement actions against bad actors in the brokerage industry. 3 Our
capital markets function and grow in large part due to the trust investors place in securities market
participants. Maintaining that trust is essential to the continued primacy of our markets in an evercompetitive global marketplace. Expelling bad actors from the industry and reining in the
activities of negligent or irresponsible brokers serves the interests of investors and the law abiding
businesses and securities professionals that endeavor to comply with applicable securities laws
and regulations.

1

NASAA is the association of the 67 state, provincial, and territorial securities regulatory agencies of the United
States, Canada, and Mexico. NASAA serves as a forum for these regulators to work with each other to protect
investors at the grassroots level and promote fair and open capital markets.
2

See FINRA Regulatory Notice 18-16, High-Risk Brokers – FINRA Requests Comment on FINRA Rule Amendments
Relating to High-Risk Brokers and the Firms that Employ Them (Apr. 30, 2018), available at
http://www.finra.org/industry/notices/18-16.
3

See NASAA 2017 Enforcement Report Based on 2016 Data (Sept. 27, 2017), available at
http://www.nasaa.org/43311/nasaa-releases-annual-enforcement-report-3/.
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1. Proposed Amendments to Rule 9200 Series (Disciplinary Proceedings) and
Rule 9300 Series (Review of Disciplinary Proceedings)
The first part of the Proposal would amend FINRA rules to allow for the imposition of
temporary conditions or restrictions on practice during the internal FINRA disciplinary appeals
process. Currently, if a hearing panel or hearing officer finds a respondent liable in a FINRA
disciplinary action and orders sanctions, the actual imposition of those sanctions – including
suspensions, bars, expulsions, monetary fines or practice limitations – will be stayed if the action
is appealed to (or called for review by) the National Adjudicatory Council (“NAC”). The NAC
then reviews the disciplinary decision, including the sanctions assessed, and issues its own opinion
affirming, rejecting or modifying the hearing panel’s decision. The NAC’s order is considered the
final decision of FINRA, and any sanctions the NAC assesses will become enforceable (unless a
respondent appeals to the U.S. Securities and Exchange Commission and, potentially further, to a
United States Court of Appeals, in which case all or part of the sanctions may be stayed during the
pendency of these actions). 4 Under current practice, therefore, respondents in FINRA enforcement
actions can stay the imposition of sanctions, including orders of expulsion or suspension, through
at least the NAC appeals process. 5 NAC appeals take on average 14 months to complete. 6
NASAA supports the proposed changes to allow for temporary conditions or restrictions
on practice during the pendency of NAC appeals. FINRA’s current practice of delaying the
imposition of sanctions without an opportunity for temporary remedies during the NAC appeals
process is contrary to standards under federal and state law, whereby civil and criminal awards or
penalties generally become effective automatically after trial. 7 And although defendants in civil
and criminal court proceedings may be able to stay trial remedies by filing timely appeals, unlike
FINRA practice, courts usually impose temporary remedies on parties that lose at trial (such as by
requiring the posting of supersedeas bonds). 8 It is entirely appropriate, therefore, for FINRA to
revise its disciplinary procedures to bring them more into line with federal and state law.

4

See, e.g., In re Thaddeus J. North, SEC Release No. 34-80490 (Apr. 19, 2017); In re William Scholander and Talman
Harris, SEC Release No. 34-74437 (Mar. 4, 2015). See also Section 25(c)(2) of the Securities Exchange Act of 1934,
15 U.S.C. § 78y(c)(2).
5

The Proposal would not affect current FINRA rules governing customer or industry arbitrations, though. Arbitration
awards thus would continue to be final and non-appealable (though there are limited grounds upon which federal
courts can modify or vacate arbitration awards). See Awards FAQ, https://www.finra.org/arbitration-andmediation/faq-awards-faq; Fitzgerald v. H&R Block Fin. Advisors, No. 08-cv-10784, 2008 WL 2397636 (E.D. Mich.
June 11, 2008).
6

See Proposal p.16 & fn.39.

7

See, e.g., Fed. R. Civ. Pro. 62; Fed. R. Crim. Pro. 38.

8

See, e.g., Athridge v. Iglesias, 464 F. Supp. 2d 19 (D.D.C. 2006); Segal v. Goodman, 851 P.2d 471 (N.M. 1993).
Supersedeas bonds act like escrow accounts, protecting appellees by preventing appellants from potentially dissipating
their assets during the appeals process and thereby rendering a trial court’s monetary award unrecoverable.
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We recommend one change to this part of the Proposal, though. Proposed Rule 9285(b)(4)
would stay the effectiveness of temporary conditions or restrictions if a respondent appealed the
imposition of those conditions or restrictions. This subparagraph should be deleted from the
proposed rule. To ensure investor protection and prevent customer harm, temporary conditions or
restrictions imposed by a hearing panel or hearing officer should not be stayed if a respondent
objects to them (which respondents likely always will do). Furthermore, subparagraph (b)(4) is
inconsistent with proposed Rule 9285(c), which would require mandatory heightened supervision
of individuals whose disciplinary cases are appealed to (or called for review by) the NAC.
Allowing individuals to stay the imposition of temporary conditions or restrictions ordered by a
hearing panel merely by appealing them runs counter the basic purpose of mandating heightened
supervision for all persons under proposed Rule 9285(c).
2. Proposed Amendments to Rule 9520 Series (Eligibility Proceedings)
The second part of the Proposal would amend FINRA Rule 9523 to require interim plans
of heightened supervision whenever a member firm seeks to associate with someone who is the
subject of a statutory disqualification (“SD”). As explained in the Proposal, “there is currently no
explicit rule requirement that these SD individuals be placed on heightened supervision by their
employing member firm during the pendency of the SD Application review.” 9 We agree this is a
regulatory gap that should be closed and, for the reasons outlined in the Proposal, we support the
proposed amendments to Rule 9523 as presented.
3. Proposed Amendments to Rule 8312 (BrokerCheck Disclosure) to Disclose the
Status of “Taping Firms”
We agree with the third part of the Proposal to identify on BrokerCheck those “taping
firms” subject to FINRA Rule 3170. This change would advance investor protection. The
Proposal does not indicate precisely how this change would be implemented, though. How this
disclosure is actually made on BrokerCheck is important, and we offer the following suggestions.
According to FINRA statistics, there are currently eleven firms subject to the taping rule. 10
Given the extreme rarity of taping firms, the BrokerCheck disclosures of the 99.7% of FINRA
member firms not subject to the taping rule should stay unchanged. 11 Taping rule disclosures
should only appear on the reports of those few firms actually subject to the rule. For these firms,

9

Proposal p.11.

10

See Disciplined Firms Under FINRA Taping Rule (FINRA Rule 3170), http://www.finra.org/industry/disciplinedfirms-under-finra-taping-rule-finra-rule-3170.
11

As an aside, NASAA encourages FINRA to reopen Rule 3170 for potential revision. NASAA members have
witnessed broker-dealers purposefully avoiding the disclosure of disciplinary events in order to evade the taping rule.
We believe consideration should be given to ways the rule might be revised so as to prevent noncompliance.
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BrokerCheck should identify them as subject to the rule and explain in plain English what this
means. We suggest a standardized BrokerCheck disclosure for taping firms such as the following:
This broker-dealer is a disciplined firm within the meaning of the FINRA “Taping
Rule” (FINRA Rule 3170). The Taping Rule identifies FINRA member firms that
employ comparatively high percentages of registered persons who previously were
associated with firms disciplined for violations of applicable laws and regulations.
As a FINRA member subject to the Taping Rule, this broker-dealer must tape
record all telephone conversations between its registered persons and customers
and review these conversations for compliance with applicable laws and
regulations (in addition to meeting all its other regulatory obligations).
4. Proposed Amendments to NASD Rule 1010 Series (MAP Rules)
The final part of the Proposal would impose additional obligations on member firms that
seek to “onboard high-risk associated persons without prior consultation or review by FINRA.” 12
Specifically, the Proposal would amend the NASD Rule 1010 Series to require that FINRA
members request materiality consultations with the Department of Member Regulation (the
“Department”) before associating with any owner, control person, principal or registered person
that, within the past five years, has been the subject of one or more “final criminal matters” or two
or more “specified risk events.” These two terms are defined in the Proposal and capture most
disclosable events on the uniform registration forms (e.g., the questions in section 14 of the Form
U4). Upon the Department’s receipt of a notice of such requested association, the Department
would either permit the association or require the member to submit a continuing membership
application (“CMA”) under FINRA Rule 1017, thereby subjecting the request to more formal
Department review.
We agree with the objective of getting the Department more involved in FINRA members’
decisions to associate with individuals who have significant disciplinary histories. We believe the
Proposal presents a reasonable means of achieving this objective, although we recommend some
revisions to this part of the Proposal.
First, we agree with the proposed definition of “final criminal matters.” This definition
appropriately captures the scope of criminal disclosable events on the uniform forms. We believe
the definition of “specified risk events” should not be limited solely to individuals “named” in
customer arbitrations, though. Instead, the definition of specified risk events should apply to all
individuals who are the subject of customer settlements or awards and we note that this approach
is also consistent with the approach taken on the Form U4. NASAA members have observed
situations in which broker-dealer representatives are not named in customer arbitrations but clearly
12

Proposal p.13.
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bear significant personal responsibility for the broker-dealer’s offending conduct. The mere fact
that a plaintiff has not chosen to name a registered representative as a party in an arbitration
proceeding in what may be a litigation strategy should not provide that person with a free pass
under the Proposal.
In addition, we believe the lookback period for disclosures under the Proposal should be
adjusted. IM-1011-2 as drafted contemplates a five-year lookback requirement for disclosure of
final criminal matters or specified risk events. We believe this lookback period should be increased
to ten years. This would bring IM-1011-2 closer into line with the uniform forms (Form U4 is not
time-limited, while Form BD calls for a ten-year criminal lookback period). 13 IM-1011-2 should
mirror the uniform forms for consistency and to better safeguard customers from potential harm.
***
In conclusion, for the reasons discussed herein, we broadly support the Proposal and
encourage its adoption. If you have any questions about this letter or would like to discuss these
issues, please contact NASAA’s Broker-Dealer Section Chair, Frank Borger-Gilligan
(frank.borger-gilligan@tn.gov or 615-532-2375), or General Counsel, A. Valerie Mirko
(vm@nasaa.org or 202-737-0900).

Sincerely,

Joseph P. Borg
NASAA President
Director, Alabama Securities Commission

13

See Form U4 Questions 14A-14B and Form BD Question 11A.
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Comment to proposed rule change NASD Rule 1010

I applaud FINRA’s attempt to address the problem of rogue registered representatives, however it does
not address the harm to innocent registered representatives and small firms. My argument is that very
often innocent upstanding registered representatives and their firms can be ruined simply because of
the arbitration system.

Lawyers are now recruiting clients to file arbitration cases. They tell potential clients that filing an
arbitration will cost them nothing and they will do all the work. The lawyer knows that the firm that they
file against will settle because the cost to take a case to arbitration is prohibitive. When an attorney files
an arbitration case against the firm, the firm’s cost is three to ten thousand dollars just for arbitration
fees. Then add two to five thousand dollars for legal costs to file a FINRA response. By the time the case
goes to arbitration the cost is now sixty to one hundred thousand dollars. The incentive is to settle the
claim, which typically is north of fifteen thousand dollars. You could be totally innocent, still the reality is
that the cost is prohibitive and your E&O carrier will force you to settle or they won’t provide coverage.

Arbitration is out of control. It literally is the opinion of three people. Only one attorney is required, and
if you are lucky you may have one person that is even in the industry. So essentially, they do not have to
follow the rule of law. It is the rule of their opinion and if you had the case heard by three different
arbitration panels you are likely to get three different opinions. It is in the best interest of the firm and
registered representative to settle prior to arbitration regardless of innocence.

I hope you realize the problem this creates. That totally innocent people (reps and firms) are harmed
because there is no longer risk in investing. You can invest anywhere you want, lose whatever, and get
your money back. If you don’t believe me just watch CNBC and you will see 10 commercials making this
claim in the course of an eight‐hour business day.

Lawyers are making a killing here as well, because they know that what I am saying is a fact. Six years
ago, I had never received a complaint much less an arbitration. I have been a FINRA member firm since
2000 and a registered representative since 1991. I now have to budget $100,000 per year for frivolous
arbitrations where investors made a nice return as clients of our firm. They lose money on one
investment, get contacted by one of these predatory attorneys and are told that they don’t have to pay
for anything and they will get their money back. Large firms have no issue with this because they have
deep pockets and they know the end result is the total destruction of small independent firms.
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If the goal of FINRA and the SEC is the elimination of all small firms then at least have the common
courtesy to tell us and let us “fire sale” our firms to the Mega Large firms and be done with it. It breaks
my heart to think I have worked my whole professional career to have it yanked away from me because
of predatory attorneys and an over reaching bureaucracy.

The solution here is to eliminate the mandatory arbitration clause and make arbitration a mutual
agreement between the client and the firm or allow us to go to court where the rule of law prevails.
Another solution is to have arbitrators be lawyers and force them to follow the rule of law. We currently
have clients sign more paperwork than I signed when I purchased my house. All of this paperwork is
absolutely worthless in arbitration. The only use for it is to prove to regulators that we did our job as far
as suitability.

It would also be useful for FINRA to have a local hearing (made up of local reps and firms) to determine
if the rep or the firm was negligent. This would go a long way to getting rogue representative out of the
business.
Sincerely,

Richard J. Carlesco Jr. CEO
Cc: John Katko Representative NY 24th Disctrict
President Donald J. Trump
Senator Chuck Schumer

Richard J. Carlesco Jr. LUTCF
IBN Financial Services, Inc.
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June 24, 2018
By Electronic Mail (pubcom@finra.org)
Jennifer Piorko Mitchell
Vice President and Deputy Corporate Secretary
Office of Corporate Secretary
FINRA
1735 K Street NW
Washington, DC 20006-1506
Re:

FINRA Regulatory Notice 18-16:
SIFMA Comment on FINRA Rule Amendments Relating to High-Risk
Brokers and the Firms That Employ Them

Dear Ms. Mitchell:
The Securities Industry and Financial Markets Association (“SIFMA”)1 appreciates the
opportunity to comment on the Financial Industry Regulatory Authority’s (“FINRA”)
Regulatory Notice 18-16 (“RN 18-16”), which seeks comment on proposed rule
amendments that would impose additional restrictions on member firms that employ
brokers with a history of significant past misconduct.2
SIFMA is supportive of the proposed amendments because we are committed to protecting
investors and ensuring confidence in our markets through effective supervision. For that
reason, our comments below concern mainly procedural issues, with one exception where
we believe that the costs outweigh the benefits to FINRA, investors, and firms alike.
SIFMA also seeks FINRA’s assistance to better enable us to comply with certain
amendments.

1

SIFMA is the voice of the U.S. securities industry. We represent the broker-dealers, banks and asset
managers whose nearly 1 million employees provide access to the capital markets, raising over $2.5 trillion
for businesses and municipalities in the U.S., serving clients with over $18.5 trillion in assets and managing
more than $67 trillion in assets for individual and institutional clients including mutual funds and retirement
plans. SIFMA, with offices in New York and Washington, D.C., is the U.S. regional member of the Global
Financial Markets Association (GFMA). For more information, visit http://www.sifma.org.
2

FINRA Regulatory Notice 18-16 (Apr. 30, 2018), http://www.finra.org/industry/notices/18-16.

Washington | New York
1101 New York Avenue, NW | 8th Floor | Washington, DC 20005-4269 | P: 202.962.7300 | F: 202.962.7305
www.sifma.org
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Comments on New FINRA Rule 9285(a)
FINRA Rule 9285(a) would provide that the Hearing Panel or, if applicable, the Extended
Hearing Panel, or Hearing Officer may impose such conditions or restrictions on the
activities of a respondent as the Hearing Panel or Hearing Officer considers reasonably
necessary for preventing customer harm during an appeal.
SIFMA supports this provision but suggests that a respondent or a respondent’s firm be
given the opportunity to propose conditions or restrictions for consideration by the Hearing
Panel or Hearing Officer, similar to what firms do when negotiating the approval of state
registrations for their registered persons. As currently proposed, a Hearing Panel or
Hearing Officer unilaterally chooses conditions that he or she deems “reasonably
necessary” for preventing customer harm. Accordingly, there is the potential that they
could impose conditions or restrictions that are not tailored to a firm’s business model. It is
also possible that they could extrapolate from the actions of one or a small number of
individuals changes onto firms that have the effect of firm-wide changes in policies and
procedures or broad restrictions on activities – e.g., a finding that there were deficiencies in
supervision of a product that results in the imposition of additional requirements for all
sales. Certainly, conditions and restrictions on firm activities and products may be
appropriate if the conduct is found to be widespread at the firm, but not in the instance
where an individual or small number of individuals violated existing firm policies and
procedures.
Allowing a respondent or a respondent’s firm the opportunity to propose conditions or
restrictions ensures that they will be “reasonably necessary” to address the conduct and
prevent investor harm. And while Rule 9285(b) would allow for expedited review of the
conditions or restrictions imposed by the Hearing Panel or Hearing Officer, it would reduce
motions for review if a respondent or respondent’s firm could propose conditions or
restrictions for consideration by the Hearing Panel or Hearing Officer. Rule 9285(b) could
still be utilized for modifying or removing conditions or restrictions if warranted by the
circumstances.
Comments on New FINRA Rule 9285(c)
FINRA Rule 9285(c) would require, within 10 days, a firm with which a respondent is
associated to adopt a written plan of heightened supervision if any party appeals a Hearing
Panel or Hearing Officer decision to the NAC, or if the NAC calls the case for review.
SIFMA suggests that that firms have 30 days to submit a written plan of heightened
supervision. A 10-day period is insufficient for firms to do everything necessary to
implement a heightened supervisory plan. This may include analyzing the conduct at issue
to be able to identify supervisory conditions reasonably designed to address the conduct,
coordinating with several internal stakeholders, and making policy and procedure and
system changes. This may also include consulting with counsel and/or FINRA staff. On top
of this, a firm already must implement conditions or restrictions imposed under 9285(a).
SIFMA does not believe that providing a slightly longer period for firms to adopt a plan
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would be detrimental to investors; rather, it would ultimately benefit them because firms
would have sufficient time to adopt a well-thought-out plan.
Comments on Amended IM-1011-2
Amended IM-1011-2 would require an existing member firm to submit a written letter
seeking a materiality consultation to FINRA’s Department of Member Regulation, if the
member is not otherwise required to file a Continuing Membership Application (CMA),
when a natural person that has, in the prior five years, one or more final criminal matter or
two or more specified risk events, defined in proposed Rule 1011(g) and (o), respectively,
seeks to become an owner, control person, principal, or registered person of the member
firm.
At the outset, this proposal is contrary to the spirit of the materiality consultation guidance,
which focuses on changes to a firm’s business model, not the activity of individuals.3 That
being said, SIFMA is more concerned about the potentially significant impact this rule has
on many of its members, despite FINRA’s backward-looking assessment that the impact
would be low.4 The broad scope of this rule to include registered persons and principals
who do not own or control a firm and set its policies, as well as the thresholds set for
specified risk events in amended FINRA Rule 1011(o), would drain both FINRA and firm
resources unnecessarily and not provide any benefits to investors.
First, the likelihood that the association of a registered person or a principal who is not an
owner or control person would be material to a medium or large firm’s business such that a
CMA would be required is negligible. The time, costs, and resources devoted to materiality
consultations, which are not supposed to be lengthy and laborious events but in practice
are, when the chances are low that a CMA would be required is a waste of both FINRA and
firm resources. Second, because of the low thresholds set for specified risk events, a
medium to large-sized firm could be significantly impacted if it sought to associate with
several or more registered persons or principals with specified risk events resulting from a
product failure, for example. In this example, these individuals are not a risk to investors
arguably, but the firm would nevertheless be required to file materiality consultations that
more likely than not result in no CMA being required. Again, this would be a fruitless
effort by FINRA and the firm.
To address our concerns and still retain the benefits to investors of this proposed
amendment, SIFMA suggests narrowing the scope of amended IM-1011-2 to only require
materiality consultations for owners or control persons with specified risk events seeking to
become associated with a firm. We believe this tailoring to be more appropriate because
they would exercise authority over a firm and its policies. Their association would
therefore be material to the firm’s business. Alternatively, SIFMA suggests excluding as
3

See Overview of Materiality Consultation Process, http://www.finra.org/industry/overview-materialityconsultation-process.
4

See Exhibit 4 to RN 18-16, supra note 2.
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non-material per se registered persons and principals seeking to associate with a firm over a
certain size (as established by FINRA).
Request for Assistance in Complying with Amended Rule 1011
SIFMA is concerned that specified risk events may not be properly identified and disclosed
by the individual to the firm in a timely manner. To facilitate compliance with the rule,
SIFMA respectfully requests that FINRA provide a notification, through appropriate means
such as CRD, to firms for individuals with specified risk events. This would be in the same
helpful vein as FINRA’s announced enhancements to its disclosure review process
wherein, beginning July 9, 2018, FINRA will conduct a public records search within fifteen
calendar days from the date of an applicant’s Form U4 and provide member firms any
information resulting from such a search if such information is different from what was
reported in the applicant’s Form U4.5
***
We appreciate your time and consideration of our comments. If you have any questions
about them or would like additional information, please contact me at (202) 962-7300 or
bcanepa@sifma.org.
Sincerely,

Bernard V. Canepa
Vice-President &
Assistant General Counsel

5

FINRA Information Notice (May 18, 2018),
http://www.finra.org/sites/default/files/notice_doc_file_ref/Information-Notice-051818.pdf.
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June 29, 2018
Jennifer Piorko Mitchell
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re:

High-Risk Brokers, Regulatory Notice 18-16

Dear Mrs. Mitchell:
Better Markets1 appreciates the opportunity to comment on the above-captioned
Regulatory Notice (“Notice” or “Release”) released for comment by the Financial Industry
Regulatory Authority (“FINRA”).
SUMMARY
As FINRA knows and has been well-documented (as we detail below), there are too many
investors who are victims of predatory brokers2 who willfully, knowingly, and repeatedly break
the law. These are not close calls. These are not one-time offenders. These are not technical,
victimless crimes. These are the worst-of-the-worst and give all brokers and law-abiding brokerag
firms a bad name and ruined reputation. It is long past time to put a stop to this and prioritize
protecting investors.
FINRA’s Release, therefore, gestures in the right direction, but FINRA must do
significantly more to reduce the number of bad brokers and the prevalence of recidivism. This
1

2

Better Markets is a non-profit, non-partisan, and independent organization founded in the wake of
the 2008 financial crisis to promote the public interest in the financial markets, support the financial
reform of Wall Street, and make our financial system work for all Americans again. Better Markets
works with allies—including many in finance—to promote pro-market, pro-business, and progrowth policies that help build a stronger, safer financial system that protects and promotes
Americans’ jobs, savings, retirements, and more.
In our comment letter, we use the term “broker” to refer to individuals and “brokerage firms” to
refer to registered broker-dealer firms.
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Release falls far short. While we urge FINRA to adopt some specific changes to the Release,
FINRA must go far beyond this proposal to credibly claim that it is serious in its intention not just
to hold brokers accountable but also to protect investors from brokers who have demonstrated a
proclivity to violate the law. As a Congressionally mandated regulatory body with its mission of
investor protection and market integrity, FINRA should impose a lifetime ban on brokers with two
criminal convictions, and impose a lifetime ban on brokers who have three specified risk events (a
“Three Strikes Rule”). FINRA should immediately and permanently expel firms where more than
20% of the brokers have 3 or more misconduct records.
BACKGROUND
As documented by a recent rigorous, peer-reviewed study, misconduct in the broker-dealer
profession is widespread.3 Over 12% of active brokers’ records contain misconduct events.4 Over
15% percent of brokers at some of the largest brokerage firms have misconduct records.5 For
example, at Oppenheimer & Co, Inc., as of May 2015, over 28% percent of its “client facing”
brokers had a misconduct record.6 Oppenheimer is not an outlier: in at least 8 other firms,
employing tens of thousands of brokers, over 18% of brokers had misconduct records.7
Not only is misconduct prevalent, but recidivism among those engaged in misconduct is
also high. About one-third of brokers who have engaged in misconduct are repeat offenders:
recidivists.8 Over 50% of those who have been reprimanded for misconduct remain with the firm,
and another 20% simply switch to another firm.9 The study also found that some firms indeed
specialize in hiring recidivists, and those firms that are controlled by officers who themselves have
had disclosure events are much more likely to hire recidivists.10
Another study put the number of brokers with misconduct records even higher: At least
30% of brokers at 48 firms registered with FINRA had misconduct records.11 The same study also
found that at least 14 firms employ brokers over 50% of whom have misconduct records, and at
some firms the percentage of brokers with misconduct records is as high as 70%.12 These 14 firms
collectively employ over 826 brokers, which means tens of thousands of investors are being
needlessly exposed to a heightened risk of fraud and abuse, and in many cases, are undoubtedly
3

4
5
6
7
8
9
10
11

12

See Mark Egan, Gregor Matvos, Amit Seru, The Market for Financial Adviser Misconduct,
JOURNAL OF POLITICAL ECONOMY, Forthcoming (Sept. 1, 2017), available at
https://ssrn.com/abstract=2739170.
Id. at 7-8.
Id. at 1.
Id. at 73.
Id. at 73, Table A16.
Id. at 1.
Id. at 34.
Id. at 23.
See Wall Street’s Self-Regulator Blocks Public Scrutiny of Firms with Tainted Brokers, REUTERS
INVESTIGATES (June 12, 2017), available at https://www.reuters.com/investigates/specialreport/usa-finra-brokers/.
See Reuters Table, available at https://www.reuters.com/investigates/special-report/usa-finrabrokers/#interactive-brokers-link.
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suffering financial harm. This is the price that investors have been paying for too long, as firms
seek the revenues that come with hiring, retaining, and rewarding bad brokers.
Broker misconduct, particularly among the recidivists, is more prevalent in counties and
cities with a large proportion of retirees and a lower educated population.13 Said differently, bad
brokers and the firms that employ and reward them specifically target and flourish in areas where
there are unsophisticated investors and vulnerable adults who can more easily be preyed upon.
This is despicable and FINRA simply must make it a priority to end this practice.
While unscrupulous brokers do indeed target unsophisticated and vulnerable investors,
they also do not ignore those who are deemed “accredited investors.” Within the last week, a study
by the Wall Street Journal14 showed that brokers with three or more misconduct records are also
adept at peddling private placements to investors who are ostensibly sophisticated and have the
financial means to withstand significant losses. An investor is considered an “accredited investor”
if he or she “earned income that exceeded $200,000 (or $300,000 together with a spouse) in each
of the prior two years, and reasonably expects the same for the current year, OR has a net worth
over $1 million, either alone or together with a spouse (excluding the value of the person’s primary
residence and any loans secured by the residence (up to the value of the residence)).”15
The Journal exposed a deeply troubling fact: There are over 100 firms—
“where 10% to 60% of the in-house brokers had three or more investor complaints,
regulatory actions, criminal charges or other red flags on their records… These
brokerages helped sell to investors more than $60 billion of stakes in private
companies.”16
The Journal gave an example of one still operating and seemingly flourishing brokerdealer, Newbridge Securities Corp., in Boca Raton, FL,17 employing over 100 brokers, showing
that—
“Investors have a one in four chance of getting a broker there with at least three red
flags. Regulators sanctioned the firm 20 times—an average of twice a year—over
the past decade, with fines of $1.75 million.”18
The pernicious practices described above cry out for a fundamental re-thinking of how
brokers with misconduct records are regulated by both the self-regulatory organizations, FINRA
13
14

15

16
17

18

See Egan, supra note 3, at 27.
See Firms with Troubled Brokers Are Often Behind Sales of Private Stakes, WALL ST. J. (June 24,
2018), available at https://www.wsj.com/articles/firms-with-troubled-brokers-are-often-behindsales-of-private-stakes-1529838000.
See Investor Bulletin: Private Placements Under Regulation D, SEC (last visited June 25, 2018),
available at https://www.sec.gov/oiea/investor-alerts-bulletins/ib_privateplacements.html.
See article, supra note 14.
See “Join Us” webpage of Newbridge Securities. (last visited on June 25, 2018), available at
http://www.newbridgesecurities.com/join-us.html.
See article, supra note 14.
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and the Municipal Securities Rulemaking Board (MSRB), and by the Securities and Exchange
Commission.
We are not alone in holding this view. Over two years ago, Senators Elizabeth Warren and
Tom Cotton wrote19 to then-FINRA Chairman Rick Ketchum expressing their deep concern about
recidivism, and FINRA’s apparent inaction to rid the ranks of brokers of recidivists. FINRA’s
current President, Mr. Robert Cook, in a 2017 speech, agreed with SEC Chairman Jay Clayton that
there is “zero room for bad actors in our capital markets.”20 In stark contrast to “zero room,”
however, this Release tinkers on the margins by, essentially, making it a little bit costlier for firms
to hire bad brokers, and by making them jump through an additional hoop before they can hire
brokers with checkered pasts. This is a significant missed opportunity and will continue FINRA’s
failure to protect investors. Half-measures as proposed in the Release, and as sensible as they may
be, will not solve this well-documented, long-known, pervasive problem of bad brokers.
While we will offer comments to improve the Release, we urge FINRA to address the issue
of bad brokers more boldly and fundamentally. The Release is primarily focused on a few new
measures to contain the damage that a bad broker may inflict on investors, without taking steps to
actually rid the industry of those brokers altogether.
Investors need and deserve more: honest, qualified, and competent brokers, with clean
records, who have the best interest of the investor in mind when offering their services and
financial products. Americans need those brokers to help them meet their life goals, including
saving for their children’s college education, preparing for retirement, and enjoying a decent
standard of living. As the front-line regulator of brokers and brokerage firms, FINRA has a
paramount responsibility to ensure that all investors—from the unsophisticated, elderly, and lesseducated to the putatively “accredited”—are protected and not preyed upon by unscrupulous
brokers who repeatedly break the law with impunity with little or nothing to fear from FINRA.
BRIEF DESCRIPTION OF THE PROPOSAL
FINRA proposes to amend its rules to:

19

20

1.

Allow (but not require) hearing officers, after an enforcement case is complete and
a disciplinary decision is reached, to impose unspecified restrictions upon
individual brokers or brokerage firms while these firms or individuals appeal the
enforcement decision to FINRA’s National Adjudicatory Council (NAC);

2.

Require firms to adopt heightened supervision of individuals who are appealing a
disciplinary matter to the NAC;

See Letter from Senators Elizabeth Warren and Tom Cotton to Rick Ketchum (May 11, 2016),
available at https://www.warren.senate.gov/files/documents/2016-5-11_WarrenCotton_Letter_to_FINRA.pdf.
See Robert Cook, Remarks delivered at the Georgetown University McDonough School of
Business, “Protecting Investors From Bad Actors” (June 12, 2017), available at
https://www.finra.org/newsroom/speeches/061217-protecting-investors-bad-actors.
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3.

Require firms to place individuals fighting a Statutory Disqualification (SD)
decision under heightened supervision while FINRA is reviewing the SD decision;

4.

Flag on BrokerCheck’s website any firms that tape the interactions (e.g., phone
calls, emails, etc.) between the firm’s brokers and customers; and

5.

Require firms that hire individuals who, in the past five years, have one (or more)
criminal record or two (or more) “risk events” to seek further consultation with
FINRA’s Membership Committee.

COMMENTS
FINRA’s Primary Mission Is to Protect Investors and the Integrity of the Securities Markets,
Not Serve the Interests of Brokers Who Violate the Law.
As the front-line regulator of broker-dealers, FINRA has a paramount responsibility to
ensure that investors—particularly the vulnerable population of retail and unsophisticated
investors—are protected and not preyed upon by unscrupulous brokers. Yet, this Notice fails to
adequately address the issue of recidivist brokers. Instead of boldly and fundamentally working
to rid the ranks of brokers of those who have indisputable records of repeat misconduct, this Notice
tinkers on the margins by essentially making it slightly costlier for firms to hire or retain brokers
with checkered pasts by raising the firm’s regulatory costs. While some firms may indeed decide
to fire or not hire a broker with a rap-sheet due to the costs associated with heightened supervision
(as proposed in the Release) and potential liability, it would still leave untouched those firms that,
as documented in multiple studies,21 actually seek out and embrace recidivist brokers because these
firms will stand to profit, on a net basis, by employing unscrupulous brokers who are especially
skilled at preying on investors. These brokers often peddle unsuitable investments that generate
high commissions for themselves and profits for their brokerage firms.
FINRA has not been charged by Congress to ensure that brokers have gainful employment
in the financial industry. FINRA exists to protect investors and promote market integrity.22 If
FINRA indeed has investors’ best interest in mind, it should not compromise that interest for the
benefit of brokers who are either unable or unwilling to abide by the law. Nor can the hiring
challenges facing brokerage firms outweigh what is best for the investing public.
The Measures in the Proposal Are Beneficial, but they Should Be Stronger in Specific
Respects.
All of the proposed FINRA rule changes and additions are an improvement over the status
quo, but they are simply not enough to address the harm investors are facing daily at the hands of
brokers with bad records. They should be strengthened in several key respects.
1.

The imposition of restrictions pending appeal should be mandatory, not merely authorized.

21

See studies cited supra, notes 3 and 14.
See FINRA “About” webpage (last visited on June 25, 2018), available at
http://www.finra.org/about.

22
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We support granting FINRA hearing officers the authority to impose temporary restrictions
on brokers who have been found to have violated FINRA rules, SEC rules, MSRB rules, or the
federal securities laws, pending any appeal of a hearing officer’s decision to the NAC. This is an
obviously appropriate and necessary measure, and as the Release notes, it is already the practice
at some exchanges.23 However, this step only goes halfway: Hearing officers should be required
to impose any restrictions that are necessary to protect investors pending appeal.
This too is an obviously appropriate measure for the protection of investors, and it is hardly
unfair to the broker. If a broker has had his or her “day in court,” the evidence has been weighed,
and an impartial hearing officer has found against the broker, then restrictions on the broker’s
conduct, at the very least, are warranted and reasonable to protect investors pending the outcome
of the appeal. This is especially important, given the multiple layers of appeal that a broker’s case
may wind through: the NAC, FINRA itself, the SEC, and the federal appellate courts.
This mandatory approach to restrictions pending appeal also aligns with analogous
procedures under federal law. For example, a losing party in a case involving injunctive and
declaratory relief faces a heavy burden if they seek a stay pending appeal. And those who have
lost their case at trial and are subject to a monetary judgment are typically required to post a bond
pending appeal to ensure they have the wherewithal to pay if they ultimately lose on appeal—the
most likely outcome as a statistical matter. The proposal is in fact comparatively modest, in that
it only authorizes for the imposition of tailored restrictions pending appeal for the protection of
investors, and does nothing to effectuate the remedies or penalties that the hearing officer has
found appropriate pending the appeal process. Making such restrictions mandatory simply ensures
that the necessary prophylactic measures are in place.
2.

FINRA should not allow expedited review of restrictions that have been imposed pending
appeal, nor should it allow expedited review to stay the effectiveness of those restrictions.

We also believe brokers should not be afforded an opportunity to request an expedited
review of these temporary and customized restrictions. It is enough that a broker may seek review
of any such restrictions; expediting the process has no justification, and the Release offers none.
Even more objectionable is the proposal to stay the effectiveness of any restrictions immediately
upon the filing of a motion seeking expedited review of the restrictions. Here too, the Release
appears to favor the rights of brokers already found to have violated the law over the rights of
innocent investors.
These measures are unwarranted from a practical standpoint as well. If the NAC has the
bandwidth and ability to conduct any hearing on an expedited schedule, it should perhaps consider
devoting additional bandwidth to shortening the appeals processes itself. The Release states that
the NAC takes an average of 14 months to reach a decision on an appeal. If the NAC is repeatedly
burdened with requests to expeditiously review temporary restrictions imposed by hearing officers
(as proposed in the Release), the NAC would take even longer to actually dispense with the
underlying appeal, and the successful and timely completion of NAC’s other duties.
23

See Release at 7.
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3.

The monetary thresholds should be lowered.

The Release establishes monetary thresholds that trigger “specified risk events.” Under
the proposal, FINRA Rule 1011 would define “specified risk event” as, among other events, any:
“final investment-related, consumer-initiated customer arbitration award or civil judgement
against the person for a dollar amount at or above $15,000 in which the person [e.g., broker] was
a named party.”24 The Notice includes other provisions that use the $15,000 threshold.
We recommend that these monetary thresholds be lowered to $5,000 as the threshold for
all “specified risk event.” With the median brokerage account balance of US investors at only
$6,200, setting the “risk event” threshold at $5,000 would better serve the investing public.25
Moreover, lowering the threshold from the proposed $15,000 threshold to $5,000, would enable
FINRA to capture more misconduct, and this lowered threshold could serve as a more sensitive
gauge for FINRA to assess the quality of the service and the level of integrity among brokers and
the firms that employ them.
4.

It is appropriate to impose heightened supervision of brokers pending their appeals.

We support requiring firms to immediately impose heightened supervision on brokers who
appeal either a disciplinary matter to the NAC or a Statutory Disqualification (SD) decision to
FINRA, other regulatory organizations, or the courts. As we argued above, individuals who have
been sanctioned by FINRA have already gone through FINRA’s fair enforcement proceedings and
the firms who employ these brokers have a reasonable basis to assume that the decisions will be
upheld at the end of the appeals process and that heightened supervision pending review is
necessary and appropriate. We further support the immediate imposition of heightened
supervision on brokers who have been found to have committed such acts that Congress itself has
deemed grounds for disqualification from offering financial advice, services, or products to
investors. Firms can easily reassign the clients of any broker who is appealing a FINRA or SD
decision to other brokers within the firm who are not involved in any appeals, and therefore
investors would continue being served, perhaps served by an even more qualified broker.
5.

Additional disclosure regarding “taping” firms is appropriate, but additional requirements
are necessary to ensure that this is a meaningful measure.

We support flagging “taping” firms on BrokerCheck. Unfortunately, the Release offers
scant information about the taping process and what it signifies. In general, taping the interactions
between brokers and their clients by a firm is required when a firm has an unusually high number

24

25

See Proposed Rule Text at 1, available at http://www.finra.org/sites/default/files/AttachmentA_RN-18-16.pdf.
Brokerage Accounts in the United States, Advanced Analytical Consulting Group and Deloitte,
(November 30, 2015), available at
https://www.dol.gov/sites/default/files/ebsa/researchers/analysis/retirement/brokerage-accountsin-the-us.pdf.
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of brokers with misconduct records.26 We understand there are very few firms that are required to
tape the interactions of the brokers associated with the firm and their clients, since the bar is set so
high. Nevertheless, we support flagging these firms on BrokerCheck with the expectation that the
disclosure of taping status is accompanied by clear and complete information, comprehensible to
investors, explaining what it means to be such a firm. This reddest of red flags ought to be clearly
explained to investors.
We also believe individual brokers associated with taping firms should also be flagged
under their BrokerCheck profile. This latter disclosure might actually be more useful to an investor
as it would cause an appropriate pause and prompt the investor to raise questions with his or her
broker about the disciplinary history of the firm that caused regulators to impose the requirement
that it record its own brokers.
6.

Requiring MAP consultations before hiring is an important regulatory innovation and must
be maintained, but the triggering “risk event” must be $5,000 or more.

We strongly support the new proposal to require firms that associate with brokers “who
have, in the prior five years, either one or more final criminal matters, or two or more specified
risk events”27 to seek consultation with FINRA’s Membership Application Program group (under
FINRA’s Membership Proceedings rules). Under the proposal, FINRA would have the authority
to restrict or outright “deny a member firm from allowing such a person to become an owner,
control person, principal or registered person.”28 This would essentially mean firms would need
to pre-clear with FINRA before they can hire and onboard bad brokers. We support this proposal
with the caveat that it also change the definition of “specified risk event” from the proposed
$15,000 level to $5,000.
Half Measures Will Not Solve the Serious Problem of Recidivist Brokers or Reduce the
Number of Brokers with Misconduct Records, and therefore Stronger Remedies are
Essential to Protect Investors from Bad Brokers.
As detailed above, the proposals in the Release are beneficial and can be made even more
effective with the changes we have suggested. However, even when fortified, they will not fully
address the chronic problem of bad brokers allowed to remain in the industry. To more effectively
address this issue, FINRA should take a number of additional steps, set forth below.

26

27
28

The Release, in endnote 28, describes “taping firm” to mean: “(i) A member with at least five but
fewer than ten registered persons, where 40% or more of its registered persons have been associated
with one or more disciplined firms in a registered capacity within the last three years; (ii) A member
with at least ten but fewer than twenty registered persons, where four or more of its registered
persons have been associated with one or more disciplined firms in a registered capacity within the
last three years; (iii) A member with at least twenty registered persons where 20% or more of its
registered persons have been associated with one or more disciplined firms in a registered capacity
within the last three years.”
See Release at 14.
Id.
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Adopt Three Strikes Rule: FINRA should make it impossible for brokers with a rap-sheet
containing three or more specified risk events (at the $5,000 threshold level we proposed above)
over the preceding 10 years to remain in the industry. FINRA should adopt a simple, clearly
defined “Three Strikes” rule. There is no public policy justification to allow bad brokers to
continually harm investors.
Allowing them to remain operational is also unfair to the vast majority of brokers who want
to serve their clients honestly and well. These bad brokers sully the reputation of an entire industry,
and erode the confidence of the entire investing public and the public at large who also lose faith
in the regulators who are supposed to be vigilant against fraudsters.
Finally, investors who have been hurt by an unscrupulous broker are further demoralized
and victimized when they see that the same fraudsters are still holding a license— a public
privilege—and continue to work in the industry. Investors are the constituency to whom FINRA
must cater, and all of its regulatory actions and proposals should be designed for the maximal
benefit of investors and not the brokers who have decided to cheat time and time again.
Bold and Unmistakable Warnings About Bad Brokers: If FINRA refuses to do what is
right and necessary and ban bad brokers with multiple misconduct records (as we argued above),
and expel firms who specialize in hiring bad brokers (as we argue below), FINRA must at least
use much more robust disclosures to empower investors to better protect themselves. Regulators
that protect the public from harmful substances such as cigarettes have long deployed such
techniques. FINRA should engage in more investor education on the topic, clearly explaining
what a recidivist broker is and why they pose a threat to investors. In addition, FINRA should
design and implement a disclosure system, either on BrokerCheck or through a separate userfriendly database, that clearly identifies those brokers with a demonstrable pattern of violating the
law. Such an enhanced education and disclosure regime will prove more effective at warning
investors that the use of these brokers and brokerage firms will be harmful to the investor’s
financial health.
Repeal Rule 9311: FINRA should repeal its Rule 9311 that allows a stay to be in-place
while a party appeals a disciplinary matter to either the NAC, FINRA’s board, the SEC, or any
courts. There should be a blanket prohibition on stays while appeals are underway. Assuming
FINRA reaches its disciplinary decisions through appropriate due process, there is no justification
to allow a broker or firm to continue potentially harming investors while they file appeal after
appeal.
Expel Bad-Broker Specialized Firms: FINRA should expel member-firms whose
brokers’ roster is 20% or more composed of brokers who have three or more specified risk events
on their records. As documented by the studies noted above, having firms that enjoy the privilege
and the imprimatur of being a firm regulated by FINRA and yet specialize in fraud and misconduct
is a disgrace that needs immediate resolution. FINRA has the authority and the capability to solve
this issue and send a strong signal to the brokerage industry that it will no longer tolerate boilerrooms and fraud-houses, even in the guise of legitimate firms.
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We support fair and appropriate measures designed to ensure that all brokers receive all
the process to which they are due. But none of the procedural or fairness arguments advanced to
date can justify the excessive leniency that FINRA has displayed toward bad brokers and
brokerage firms. The priority must be to protect investors and to eject recidivist brokers and
brokerage firms from the industry.
CONCLUSION
We hope these comments are helpful. FINRA has the authority, duty, and competency to
do what is in the best interest of investors: reduce the prevalence of recidivism and the number of
bad brokers. Now FINRA must apply its resolve to achieve this goal. FINRA must go beyond the
specifics of this Release and fundamentally change its treatment of and tolerance for bad brokers
and the firms who hire them.
Sincerely,

Dennis M. Kelleher
President & CEO
Stephen W. Hall
Legal Director & Securities Specialist
Lev Bagramian
Senior Securities Policy Advisor

Better Markets, Inc.
1825 K Street, NW
Suite 1080
Washington, DC 20006
(202) 618-6464
dkelleher@bettermarkets.com
shall@bettermarkets.com
lbagramian@bettermarkets.com
www.bettermarkets.com
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VIA ELECTRONIC MAIL: pubcom@finra.org

June 29, 2018
Ms. Jennifer Piorko Mitchell
Office of the Corporate Secretary
The Financial Industry Regulatory Authority, Inc.
1735 K Street, NW
Washington, DC 20006-1506
Re:

Regulatory Notice 18-16: Request for Comment on Proposed Amendments
Relating to High-Risk Brokers and the Firms That Employ Them

Dear Ms. Mitchell:
Cambridge Investment Research, Inc. (“Cambridge”) appreciates the opportunity to
comment on Regulatory Notice 18-16: “Request for Comment on Proposed Amendments Relating
to High-Risk Brokers and the Firms That Employ Them.” Cambridge understands these
amendments are being proffered to address concerns relating to high risk associated persons who,
by way of their bad acts, pose a heightened risk of harm to the investing public; and that the goal
of these amendments is to promote investor protection and market integrity. It is with these goals
in mind that Cambridge assessed the impact of the Proposed Amendments.
While Cambridge supports FINRA’s efforts to ensure the goals of investor protection and
market integrity are being met, Cambridge believes changes to the amendments proposed to the Rule
9200 Series, the Rule 9300 Series, and the NASD Rule 1010 Series are needed. We support
strengthening controls to protect investors from high risk associated persons and would support the
Proposed Amendments if certain requirements were altered to afford associated persons and member
firms the opportunity to take additional remedial measures to address these issues.
A. Rule 9200 and 9300 Series
The Proposed Amendments to the Rule 9200 Series (Disciplinary Proceedings) and Rule 9300
Series (Review of Disciplinary Proceedings) would allow a Hearing Panel to impose conditions or
1776 Pleasant Plain Road • Fairfield, Iowa 52556 | Phone: 800-777-6080 | Fax: 641-469-1691
cambridge@cir2.com | www.cir2.com
Securities offered through Cambridge Investment Research, Inc., a broker-dealer, member FINRA/SIPC. Cambridge Investment Research, Inc. and
Cambridge Investment Research Advisors, Inc., a Registered Investment Adviser, are wholly-owned subsidiaries of Cambridge Investment Group, Inc.
V.CIR.0814
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restrictions on the activities of member firms and associated persons while a disciplinary matter is on
appeal before the National Adjudicatory Council (NAC), and would require member firms to adopt
heightened supervisory procedures while the appeal is pending.
As written, the Proposed Amendments to Rule 9285(a) and Rule 9311(b) would grant the
Hearing Panel unilateral authority to impose any conditions or restrictions on the activities of the
respondent member firm or associated person absent any input, opinions or opposing views from the
member firms who would be required to act upon those conditions and restrictions. The language in
the Proposed Amendment could be interpreted by Hearing Panels as a grant of extensive power,
possibly resulting in Hearing Panels imposing overly broad conditions and restrictions. Overly broad
conditions or restrictions (those that are not substantially related to the violation) would not be fair to
the respondent member firm or to the associated person and have little investor protection value
because the condition or restriction is not tailored to address, prevent, or deter future instances of the
alleged violation.
Though it may seem proper for the Hearing Panel to unilaterally “impose such conditions or
restrictions on the activities of a respondent as the Hearing Panel considers reasonably necessary”
while interim orders are on appeal to the NAC, a better measure would be to require the Hearing Panel
to solicit and consider input from the respondent member firm regarding any conditions or restrictions
being contemplated by the Hearing Panel. Instead of imposing mandates, penalties, and remedial
actions, the Hearing Panel should instead confer with the respondent member firm regarding the facts
and circumstances material to the disciplinary review. This would allow the respondent member firm
to suggest ways it could adequately alter its compliance systems, within the context of the member
firm’s size, resources, and overall ability to supervise, to insure that appropriate investor protection
measures are taken. Cambridge believes that before unilaterally ordering conditions and restrictions, a
more effective approach would entail the Hearing Panel considering input from the respondent member
firm as to what remedial steps that member could employ to specifically address the activity that caused
the alleged violation.
Additionally, with respect to any restriction or condition imposed on a member firm or
associated person, Cambridge is concerned about possible actions that would need to be taken after a
Hearing Panel has imposed restrictions on an associated person and the NAC reverses the Hearing
Panel’s finding. How will lost income, lost opportunities and lost clients be addressed by the member
firms or by FINRA? For example, what recourse would be available to a member or associated person
if a Hearing Panel restricted business activities or suspended the member’s or associated person’s
registration only to have their decision reversed by the NAC? As this rule proposal is drafted, the
imposition of any conditions or restrictions by the Hearing Panel, coupled with the grant of authority
to FINRA Enforcement under Proposed Rule change 9556(a)(2) (which allows for expedited
proceedings against members for non-compliance with those conditions and restrictions, and
authorizes the suspension or cancellation of a members registration), essentially amounts to an exaction
of punishment before the determination of a final decree on the merits. Giving the impacted member
firm an opportunity to address the Hearing Panel before the determination of whether any conditions
or restrictions are warranted, and what those might be, could alleviate some of this concern.
Cambridge understands the need for investor protection and appropriate compliance controls,
however, we believe FINRA’s efforts to strengthen controls and enhance investor protection could
Page 2 of 5
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more effectively be accomplished by considering input from the member firm as to how the member
might establish reasonably designed supervisory systems, controls, and programs to address the
specific alleged violations rather than imposing mandated requirements which may or may not be
appropriately tailored to the member firm’s business, size, and structure. As such Cambridge
respectfully requests FINRA reconsider the current Proposed Amendments, and in the alternative
seek remedial measures with a collaborative approach whereby member firms are given the
opportunity to advise the Hearing Panel regarding any conditions or restrictions needed.
B. Expedited Review Proceedings of Interim Orders
A respondent member firm may seek an expedited review of the conditions and restrictions
imposed by a Hearing Panel. The respondent’s burden of proof in that proceeding is to demonstrate
that the Hearing Panel committed an error and that the conditions or restrictions are not necessary to
prevent customer harm. Cambridge proposes FINRA adjust to the Proposed Rule so that the
respondent’s burden of proof should be whether: a) the Hearing Panel committed an error; b) the
conditions or restrictions are overly broad; or c) the restrictions or conditions are not narrowly tailored
to prevent future occurrences of the underlying violations.
C. NASD Rule 1010 Series
The Proposed Amendments to NASD Rule 1010 Series seek to place additional limitations on
member firms by requiring a member firm to first submit a written letter to FINRA’s Department of
Member Regulation, through the Membership Application Program (MAP), seeking a materiality
consultation, when a natural person, who has in the prior five years one or more final criminal actions
or two or more specified risk events, seeks to become an owner, control person, principal, or registered
person of an existing member firm.
Cambridge generally supports this Proposed Amendment as it relates to the criteria requiring
a firm to file a material consultation where a proposed owner, control person, principal or registered
person of a member firm has one or more criminal matters, or two or more specified risk events in the
prior five years. However, Cambridge respectfully requests FINRA reconsider the dollar threshold as
provided in the proposed definition of the “specified risk event” contained in the proposed amendments
to Rule 1011. As we believe the de minimis dollar thresholds are unreasonably low, and for the
following reasons, we request FINRA reconsider raising the de minimis amounts to at least
$50,000.
Cambridge believes the proposed dollar thresholds applied to consumer initiated customer
arbitration awards, arbitration settlements, and total monetary sanctions would impose unreasonable
limitations on prospective owners, control persons, or registered persons who do not truly belong in
the high risk category but are due to the methodology used to determine that classification. In some
instances, the employment of a strictly quantitative approach to classifying an associated person as a
high risk broker would result in unfairly categorizing an individual as a high risk broker because of the
number of qualifying “specified risk event” disclosures that appear on that associated persons U4,
whether the associated person committed any violation or not. This is often the case with control
persons, principals, and registered persons who were required to disclose events due to a managerial
role in the chain of supervision, and thus responsible for, but likely not directly involved in, the actions
Page 3 of 5
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causing the violations resulting in the disclosures. Leaders in our industry can delegate authority but
they cannot delegate responsibility – Chief Compliance Officers and Presidents of member firms are
routinely held responsible for the actions of those under their purview. Here, as a point of reference,
Cambridge would note that just as Regulatory Notice 18-15 regarding heightened supervision
describes how member firms should employ a qualitative approach when determining which
associated persons should be placed on heightened supervision, a qualitative approach to determining
which associated persons should be classified as high risk brokers for purposes to this rule would also
not only be more meaningful but would be more appropriate. Since, however, a qualitative
classification is not being contemplated, raising the de minimis dollar threshold could eliminate some
of those unfair characterizations.
Additionally, Cambridge is particularly concerned that the impact of the low dollar threshold
on non-high risk brokers would temper and interfere with a member firm’s ability to raise capital
through the sale of ownership interests, transition control persons or principals as part of a merger or
acquisition, or to recruit multiple registered persons who operate as a singular branch office.
Cambridge believes the transition from one member firm to another is not the most appropriate time
to mitigate the challenges associated with high risk brokers. Rather, the low thresholds imposed and
the actions required of member firms would likely result in frustrating brokers who are not high risk,
impeding choice, and confusing clients by holding up the registration process for those registered
persons who might transition from one member to another. Furthermore, it is likely that these measures
will not be viewed favorably by the investing public when their registered representative is mired in
re-registration, awaiting approval to join a new member firm, while their accounts could potentially lie
dormant and unmanaged at the registered representative’s former broker dealer.
Accordingly, Cambridge believes that this rule change likely poses an unreasonable restraint
on a registered person’s ability to transfer their practice to a member firm when such a transfer may be
in the best interest of clients or the broker, or to transition from a business relationship whereby neither
party envisions a future in the relationship. Thus, we would argue the low threshold levels as proposed
do not serve as investor protection measures, but could actually harm investors whose registered
representatives seek to change registration from one member to another, and potentially into a better
situation for those clients.
Lastly, the proposed measure may result in other unintended consequences to member
firms and associated persons. Often customer arbitrations, regulatory and civil actions are settled
for the projected cost of defense. In many cases today, that dollar amount is likely nearer to or
greater than $50,000 rather than $15,000. Cambridge believes the $15,000 threshold will
incentivize associated persons, who may face such actions, to continue arbitrating these types of
proceedings rather than settle because of the impairment presented by this proposed rule change.
This in turn will likely increase litigation costs for all involved and result in a greater number of
proceedings, and more expansive proceedings as well.
Thus, a higher threshold would be less likely to interfere with those who seek to become an
owner, control person, principal, or registered person of a new member firm and are not intended to
be targets of FINRA’s efforts to protect investors under this Proposed Amendment, would temper
the proposed burden on member firms in this area, and would mitigate the potentially high
economic impact which could result from this proposed rule.
Page 4 of 5
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Cambridge also recommends FINRA amend this process to afford associated persons
contemplating transition, but who may be considered a high risk broker, the opportunity to directly
and confidentially submit an application seeking a materiality review through MAP as an
alternative to member firms submitting an application on behalf of an associated person for a
materiality review through MAP. When an associated person to whom the rule applies
contemplates a transition from one member to another, that associated person should be able to
apply to FINRA on their own behalf in advance of any contemplated move. The associated person
should have the opportunity to submit the application to FINRA, and to then obtain approval in
anticipation of changing member registration, rather than requesting his or her current firm or any
number of prospective firms he or she is looking to join to submit an application on his or her
behalf. This alteration would save time and money, and would give associated persons confidence
that they are free to separate from one member and move to the next without interruption. As
written, the proposed rule could create an environment where, because of these disclosures, if an
associated person is not permitted to join a new member firm, but does not want to continue associating
with his or her current firm, the only remedial measure for the member firm would be to terminate the
associated person who wants to leave that firm. A better measure would be to allow the associated
person with the disclosure events noted in the rule proposal to pre-qualify their transition with FINRA
on their own.
Cambridge is committed to constructive engagement in the regulatory process and
welcomes the opportunity to work with FINRA on this important regulatory issue.
Respectfully submitted,
// Seth A. Miller
Seth A. Miller
General Counsel
Senior Vice President, Chief Risk Officer
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Business Development & Compliance Consultants

29 Frost Lane, Lawrence, New York 11559
www.Luxorbd.com
Tel: 888-521-8858 Email: info@luxorbd.com
June 28th 2018
VIA ELECTRONIC FILING: Pubcom@finra.org
Jennifer Piorko Mitchell
Office of the Corporate Secretary
FINRA Inc
1735 K Street, NW
Washington, DC 20006-1506
RE: Proposed Rule Changes Proposed in Regulatory Notice 18-16 to Amend Rule 9200
Series, 9300 Series, 9520 Series, Rule 8312, NASD Rule 1010 Series
Dear Ms. Mitchell:
Luxor Financial Group and Managing Director, former Member of FINRA Board of Governors
Mr. Ken Norensberg, thank you for the opportunity to comment on the proposed rule changes
put forth in Regulatory Notice 18-16. As a New York based broker dealer consulting firm, Luxor
Financial Group regularly consults with broker dealers and their registered representatives when
they are directly impacted by implemented rule changes. As such, we are compelled to voice our
opinion to some of the proposed rule changes as follows:
1. Proposed Amendment to Rule 9285
The proposed rule change would authorize the order of sanctions during the pendency of an
appeal to the NAC, including bars or expulsions. The “reasonably necessary” test suggested as a
guide in considering whether sanctions should be imposed on a respondent is no bar to the
imposition of sanctions in nearly every case. This standard will have a chilling effect on
respondents who may legitimately seek to preserve their reputation and livelihood through the
appeals process. Depending on the sanctions imposed, respondents will find themselves unable
to afford ongoing legal representation, or will prevail only to find their book of business and
reputation have suffered irreversible damage. Conditions and restrictions on respondents must be
stayed during pendency of appeal except upon a showing of clear and convincing evidence of
imminent harm to the public. This is consistent with past practice. The Hearing Panel or Hearing
Officer must follow a strict standard if we seek to preserve the even-handed nature of the selfregulatory process. Additionally, if the proposed rule change is deemed sufficient to prevent
customer harm during the pendency of an appeal, it should not also be necessary to further
impose an automatic trigger for a mandatory written heightened supervision regime under
proposed Rule 9285(c).
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2. Proposed Amendment to Rule 8312
The proposed rule change to disclose the status of a Member Firm as a “Taping Firm” is
unconscionable and is seemingly designed as a punitive measure that will disproportionately
cause reputational damage to small Firms. This type of reporting is likely to damage public trust
in the industry unnecessarily. It may impact the ability of a small Firm to expand their business
to a degree that is both unforeseeable and unmeasurable. Further, this will encourage a public
perception that the Firm and all registered representatives of that Firm to be viewed negatively
by association for behavior which had been perpetrated by another Firm and NOT by the current
Firm for which the scarlet letter will now be attached to merely by taking in representatives
through no fault of their own who are now guilty by past association and NOT of their own
actions.
The notion that BrokerCheck, in conjunction with the taping rule itself, is insufficient to protect
the public and incentivize careful research before investing, is simply wrong. It indicates a
disregard for the agency of investors and the reputation and livelihoods of those serving them in
this industry by unfairly maligning them through negative inference. We strongly object to this
proposed change.
3. Proposed Amendment to Rule 1010 Series (MAP Rules)
Staff should reconsider the size and scope of the proposed definitions and to the degree that the
proposed rule change would restrict the safe-harbor for expansion under IM-1011-1 and to the
extent that restrictions to Membership may soon be imposed due to a criminal history for noninvestment related activity.
The application process, whether, NMA or CMA, is already subject to a comprehensive review
process in which the Department considers the material disciplinary history of associated
persons. FINRA should not simply restrict ownership of a Member Firm due to any final
criminal manner in the past five years which are not investment related and do not pose a future
risk to the investment public. The Notice is indicating that the term “final criminal matter” seems
to be a barometer for refusal simply by placing the word “criminal” as a prefix as opposed to the
nature of the activity for which one was convicted. Certainly, jumping a turnstile or drinking in
the public square or activities of a similar nature should not hold the same weight as a conviction
of an egregious “criminal matter” or one that would be pertinent to ownership of a Member Firm
such as perpetrating a fraud on the investing public. Broad based use of this type of definition
would amount to double jeopardy and staff should reconsider the scope and nature of the “final
criminal matter” and use a more narrow definition of the types of criminal events that would be
considered as a disqualifier. Moreover, FINRA staff is well aware of a person’s status through
the Disclosure Reporting System and if they are currently registered without restriction, why
would an additional consultation be necessary merely because such person is now in a noncontrolling ownership position? MAP and Staff currently have the ability to question and
consider explanations for “criminal events” at their will and no additional rules need to be
created. In cases as specified in the notice, which, under Safe Harbor require no CMA or NMA
to be filed, there is certainly no reason why a Firm should be required to file any consultation
with MAP.
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High Risk Brokers
As indicated in the Notice, Safe Harbor allows for the hiring of additional registered
representatives over a specified number in a Member’s Membership Agreement. The idea that
staff should have the ability to determine who a Firm hires and that a Firm would have to consult
with and give detailed explanations as to why they hire registered representatives who FINRA
has given license to operate and who are not under a ban nor restricted in their business activities
is counterintuitive. If Staff has not made an objection for them to continue in a licensed capacity
and has not barred or otherwise precluded such registered persons from operating, then by
extension, no additional “consultation” when a Firm wishes to hire someone should be required.
The Safe Harbor Rule relating to personnel is primarily used by small Firms who may hire a
small number of such representatives and would therefore be disproportionally affected by such
a rule. Such a rule would then require an extension of time, effort and money which places an
undue burden on such Firms when seeking to expand a small business.
FINRA has ample resources including a migration program which tracks the transfer of all
registered persons. Staff can and does contact Firms on a regular basis when they have deemed a
Firm to have hired “high risk brokers”. Staff currently and consistently asks for detailed
explanations from the Firms as to hiring criteria and supervision of such representatives whom
FINRA themselves have seen fit to allow to remain licensed. As such, no additional requirements
are necessary to be placed on Firms in order for FINRA to perform their mandate.
Specified Risk Event
The definitions of a “specified risk event” should have a higher dollar threshold ($50,000) as
well as a shorter time limit for considerations placed on such events (12 months) and a larger
number of events (5). Additionally, considerations such as the length of time that a registered
representative has been active in the industry versus the number of events as well as the
circumstances surrounding those events need to be considered when making a determination.
The current system in which plaintiff’s counsel, or for that matter a non-attorney may file an
action against a registered representative claiming any number of violations for the sole purpose
of eliciting a quick settlement in which a person makes a business decision simply to avoid the
time, energy and expense of a protracted arbitration to settle such action needs to be taken into
consideration as well. Negative inference should never automatically be drawn simply because
an event occurred.
Staff always has the ability to question events and ask for explanations. As such, a blanket policy
cannot be made based simply on the occurrence of an event which can happen under many
circumstances and would not be considered a risk to the public and therefore no additional
mandates are necessary which place additional undue burdens on Firms.
Thank you for considering our comment,

__Ken Norensberg___
Ken Norensberg,
Managing Director, Luxor Financial Group
& Former FINRA Governor
888-521-8858
Ken@Luxorbd.com

Page 285 of 406
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Springfield, MA 01111-0001
Toll Free (800) 542-6767
Fax (877) 665-4749

June 29, 2018

Via ELECTRONIC Mail (pubcom@finra.org)
Jennifer Piorko Mitchell
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re:

Regulatory Notice 18-16: Comment on FINRA Rule Amendments Relating to
High-Risk Brokers

Dear Ms. Mitchell:
Please accept this submission as MML Investors Services, LLC’s (“MMLIS”) comments in response to FINRA’s
Regulatory Notice 18-16: FINRA Requests Comment on FINRA Rule Amendments Relating to High-Risk
Brokers and the Firms That Employ Them(“RN 18-16” or the “Notice.”)
MMLIS is MassMutual’s retail broker-dealer and is headquartered in Springfield, Massachusetts. The firm’s
8,500 registered representatives offer a variety of investment products and services to retail clients,
including mutual funds and variable products.
Comment from the Firm
RN 18-16 proposes to amend a series of rules as follows to impose additional restrictions on firms that may
have employed registered persons with a history of misconduct:
1. FINRA proposes to amend the Rule 9200 Series and the 9300 Series to allow hearing panels in
enforcement matters to impose conditions and restrictions on the activities of a respondent in
order to minimize customer harm, and for those conditions to be effective during an appeal of the
Panel’s decision to the National Adjudicatory Council and FINRA Board. The proposal also
mandates heightened supervision while the enforcement hearing decision is on appeal;
2. FINRA proposes to amend the Rule 9520 Series to require that firms impose heightened supervision
procedures on brokers who are subject to statutory disqualification and are seeking to have their
eligibility reviewed by FINRA;
3. FINRA proposes to amend Rule 8312 to include in BrokerCheck reports disclosure of a firm being
subject to the taping rule under Rule 3170; and
4. FINRA proposes to amend the NASD Rule 1010 Series by requiring that firms seek a materiality
consultation from FINRA Member Regulation through the Membership Application Program Group
(“MAP”) when a natural person has, in the prior five years, one or more final criminal actions or two
Massachusetts Mutual Life Insurance Company (MassMutual), Springfield, MA 01111‐0001, and its affiliated companies.
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or more specified risk events, and that individual seeks to become an owner, control person,
principal or registered person of an existing member. Under this proposal, a firm would be required
to file a CMA if FINRA determines that associating the individual constitutes a material change to
the member’s business.
MMLIS supports FINRA in its efforts to strengthen the rules concerning high-risk brokers and their impact on
investors at large. Rule 3110 already requires broker-dealers to establish and maintain a system of
supervision over associated persons and to take appropriate steps to provide oversight of any broker
whose conduct does not comport with the standards of the firm or of FINRA rules. To that end, MMLIS
supports and has no comment on the first three rule amendment proposals that are contained within the
Notice. Instead, we direct our commentary to the fourth proposal, which concerns the materiality
consultation requirement before MAP.
A. FINRA’s proposed numeric thresholds for criminal actions and specified risk events are too low.
1. Criminal Actions
The amendment to the NASD Rule 1010 Series imposes a materiality consultation requirement where an
individual who seeks to become an owner, control person, principal, or registered person has one or more
final criminal matters or two or more specified risk events in a five-year period. The proposed rule defines
a “final criminal matter” as “a final criminal matter that resulted in a conviction of or guilty plea or nolo
contendere (‘no contest’) by a person that is disclosed or was required to be disclosed, on the applicable
Uniform Registration Forms.” Currently, an individual is required to amend their CRD if they have any
felony charge or conviction (including felony DUI), as well as certain misdemeanor charges and
convictions involving: investments or an investment-related business; any fraud, false statements or
omissions; wrongful taking of property (stealing, theft or bounced checks); bribery; perjury; forgery;
counterfeiting; extortion; or a conspiracy to commit any of the above.
While we agree that a firm should carefully perform due diligence before associating with an individual
who has a final criminal matter on their CRD, the proposal as written establishes a threshold that will
unfairly tarnish brokers who otherwise may not have any risk factors. For instance, a broker who was
charged with a felony DUI that was subsequently reduced by plea agreement to a misdemeanor is still
required to amend their disclosure form. As drafted, a firm would arguably be required to seek a
materiality consultation on this history. Driving under the influence is a serious societal problem, but from
an investor protection standpoint, this type of event presents a risk much lower than a misdemeanor
forgery. Similarly, there could be an instance where an eighteen-year-old erroneously wrote a check with
insufficient funds and was charged with, and convicted of, a misdemeanor. It is hard to see why such an
event should trigger a materiality consultation in the interests of investor protection.
The Notice is also unclear as to how firms should treat individuals whose sentences have been deferred.
Such individuals typically are able to clear their convictions if they complete the requisite court-ordered
program. Are firms expected to treat these convictions as a final matter where the matter is pending
completion of a court-ordered program and could ultimately be expunged?
MMLIS proposes that FINRA re-examine the criminal matter threshold and tailor it to only include those
matters that would generate a risk of customer harm. In addition, MMLIS recommends that FINRA examine
scenarios related to deferred sentencing and issue guidance to firms in connection with this proposal.

MassMutual Financial Group is a marketing name for Massachusetts Mutual Life Insurance Company (MassMutual) and its affiliated companies and sales representatives.
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2. Specified Risk Events
MMLIS also has concerns regarding FINRA’s proposal to require a materiality consultation when an
individual has two or more specified risk events in a five-year period. The proposal defines “specified risk
event” as:
[A]ny one of the following events that are disclosed or are or were required to be
disclosed on an applicable Uniform Registration Form:
(1) a final investment-related, consumer initiated customer arbitration award or
civil judgment against the person for a dollar amount at or above $15,000 in
which the person was a named party;
(2) a final investment-related, consumer-initiated customer arbitration
settlement or civil litigation settlement for a dollar amount at or above
$15,000 in which the person was a named party;
(3) a final investment-related civil action where the total monetary sanctions
(including civil and administrative penalties or fines, disgorgement,
monetary penalties other than fines, or restitution) were ordered for a dollar
amount at or above $15,000; and
(4) a final regulatory action where (A) the total monetary sanctions (including
civil and administrative penalties or fines, disgorgement, monetary penalties
other than fines or restitution) were ordered for a dollar amount at or above
$15,000; or (B) the sanction against the person was a bar (permanently or
temporarily), expulsion, rescission, revocation, or suspension from associating
with a member.
We believe that this threshold is too low and would have the effect of classifying a broker (or other named
firm personnel) with an otherwise spotless record as “high risk” when, for example, one or more of the
multiple complaints is baseless or relates to a product failure or a market downturn. This proposal also
penalizes and tarnishes brokers and named firm personnel if the settlement is made by the firm strictly on
economic grounds. Often these settlements are over $15,000, but are more likely to be less than $100,000.
The low threshold of $15,000 will discourage named individuals from cooperating with these types of
settlements, which will result in higher litigation and arbitration costs for all parties involved and a likely
increase of expungement actions. MMLIS proposes that FINRA re-examine this provision and consider
raising the number of risk events to two or more unrelated events. Also, FINRA should raise the settlement
threshold to $100,000 or more. Such large settlements are far more likely to implicate the investor
protection concerns behind this proposal.
B. The materiality consultation provision is vague.
The proposed rule as drafted does not clearly describe the materiality consultation requirements but
merely states that the member must submit “a written letter to the Department, in a manner prescribed by
FINRA, seeking a materiality consultation for the contemplated activity.” While page 15 of the Notice does
provide some guidance on information that should be included in the consultation, the rule itself is not
specific. MMLIS recommends that FINRA clarify the rule to include an outline of those issues that would be
central to the materiality determination as well as clarify the “manner prescribed “requirement.
C. The proposed rule is similarly vague on applicability.
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Finally, the proposal lacks clarity on the population subject to the new requirements. For instance, it is
unclear whether the rule will apply prospectively to new hires or whether a firm will be required to examine
its existing associated persons. Similarly, it is not clear how the proposal would apply to individuals who
change roles within a firm and may require a new registration level. This could lead to a significant
burden and expense to firms if FINRA requires a firm to submit a materiality consultation for individuals
who have already been affiliated with the firm in some capacity. MMLIS requests that FINRA clarify the
scope of individuals impacted and tailor this rule to apply prospectively to new hires only.
Conclusion
MMLIS appreciates the opportunity to provide its comments to this proposal. If you should have any further
questions regarding this comment, please do not hesitate to contact me.

Best regards,

Courtney Rogers Reid
Assistant Vice President & Counsel
creid@massmutual.com
(413)744-6201
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alansmith@janney.com

June 29, 2018
Via e-mail: pubcom@finra.org
Jennifer Piroko Mitchell
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re:

Regulatory Notice 18-16
Comment Letter of Janney Montgomery Scott LLC on FINRA Rule Amendments
Relating to High Risk Brokers and the Firms That Employ Them

Dear Ms. Mitchell:
Thank you for this opportunity to comment on the proposed rule amendments (“Proposal”) to
Financial Industry Regulatory Authority (“FINRA”) rules 9200, 9250, 8312 and, in particular,
legacy NASD rule 1010. Janney traces its roots in Philadelphia to 1832 and is one of the oldest
full service financial services firms in the country with 116 offices and 779 Financial Advisors.
As Janney has been actively shaping its roster of Financial Advisors over the course of the last
decade, the firm is well positioned to offer feedback regarding the Proposal.
Janney shares the goal of protecting investors and understands that imposing additional
restrictions on both Financial Advisors with a material history of misconduct and the firms that
employ them is a reasonable approach. Consequently, the firm is generally supportive of three of
the proposed amendments. However, Janney has significant reservations related to the proposed
amendments to NASD Rule Series 1010, which as drafted would require submission of a
Membership Application for registered persons who are the subject of “specified risk events,” as
detailed below.
I.

Comments on Amended IM-1011

Amended Rule 1011 would require that an existing member firm submit a Materiality
Consultation (“MAP”) to FINRA in the event a natural person seeks to become an owner, control
person, principal or registered person of the member firm who, in the prior five years, has one or
more final criminal matter disclosure or two or more “specified risk” events. The Proposal as
drafted further requires that the hire not be completed until FINRA responds with guidance as to
whether a full Continuing Membership Application (“CMA”) is required.
a) The Proposal Exceeds the Stated Purpose of MAP Consultation
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As noted in the June 24, 2018 comment letter submitted by the Securities Industry and Financial
Markets Association (“SIFMA”), the Proposal appears contrary to the purpose of the MAP
process. While acting as gatekeeper to the community of Broker Dealers is clearly within the
MAP group’s mission, the process, as pertains to existing firms, is designed to review material
changes in business operations, not the “employability” of individuals. FINRA has previously
articulated the appropriate tests to determine “material changes”:
As defined in Rule 1011(k), the term "material change in business operations"
includes, but is not limited to:

removing or modifying a membership agreement restriction;

market making, underwriting or acting as a dealer for the first time; and

adding business activities that require a higher minimum net capital under
SEC Rule 15c3-1.
This guidance appears centered on business operations rather than review of transitions,
for which a separate and distinct process already exists. FINRA should employ the
existing tools associated with registration and examination to achieve the stated purpose.
b) Covered Persons are Interpreted Unnecessarily Broadly
To the extent that an individual’s employment may be deemed a “material change in business
operations,” that status should be reserved for owners and control persons rather than all
registered persons and principals. It is unlikely that the hire of a registered person in a noncontrol role would be considered a material event at a firm of significant scale. In contrast, for
Broker Dealers employing hundreds of registered persons, it is predictable that the creation and
evaluation of request letters will consume significant resources more effectively engaged
elsewhere at both the employer and FINRA.
FINRA should eliminate registered persons generally from the definition of Covered Persons. In
the alternative, FINRA should restore the materiality safe harbor from the existing MAP process
to recognize that firms of sufficient scale will have the supervisory resources in place to monitor
its registered persons.
c) The Specified Risk Event Definition Thresholds are too Low
As drafted, the Proposal treats any arbitration award or settlement in excess of $15,000 as a
specified event. This threshold is far too low. As a threshold issue, it is crucial to appreciate that
the CRD system mandates reporting of a mere sales practice allegation, without any regard for
underlying merit.
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Regardless of the size or merit of a single arbitration claim, defense costs are significant. Prior to
hearing, filing fees are assed against member firms in addition to conferences, drafting an
answer, discovery, witness preparation and hiring of experts. These unavoidable elements
typically consume between $50,000 and $100,000. If a matter reaches hearing, it is typical for
the combined costs of representation, FIRNA session fees, travel and experts to consume an
additional $10,000 per day.
Thus any arbitration claim, regardless of merit, will cost between $100,000 and $150,000 to win
even if the Award to Claimant is zero. Firms often respond to this arithmetic by rapidly
resolving claims where possible because a $15,000 settlement represents a bottom line savings of
at least $85,000.
Claimant’s counsel know this calculus and the resulting business pressures and are therefore
unlikely to settle any case for less than $15,000. This means two things. First, the Proposal will
encompass thousands of meritless “cost of business” settlements each year and second,
ironically, Broker Dealers will be incented not to resolve client issues with lower settlements and
instead fight them to conclusion, where a zero Award is often the result.
FINRA should raise the threshold for a risk event to at least the de facto minimum cost of
successful litigation, currently approximately $100,000.
d) The Logistical and Timing Issues are Unworkable
The recruitment of Financial Advisors is a competitive marketplace already rife with litigation.
As background, note recent withdrawals from the broker hire “protocol” and the sheer volume of
promissory note, defamation and retaliation claims already filling the arbitration docket. It is
foreseeable that the introduction of additional hurdles and delays in the hiring process with
engender new litigation risks.
By design, the Proposal requires potential hiring firms to submit consultations prior to a
registered person leaving their existing firms. Indeed, the request pragmatically must be made
prior to departure in order to avoid making an employment offer the new Broker Dealer may not
be permitted to honor by FINRA. It is predictable that existing employers will learn of the
requests. When this inevitably occurs, terminations and claims for breach of protocol, duty of
loyalty, which will likely involve FINRA, are sure to follow.
The Proposal states that a member firm “may not effect the contemplated activity until the
member has first submitted a written letter to the Department..” In essence, the firm must file
and await a response prior to completing a hire. However, while FINRA observes that “on
average” consultations are completed “within 8-10 days,” it is acknowledged that some could be
“longer” and no service level agreement is proposed by FINRA. Further, this already uncertain
3
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timeframe is based on the flow of requests under the existing rule. It is reasonable to anticipate
the timeframe would lengthen if the number of requests grows under the Proposal. Each day of
delay under this proposed process introduces another layer of litigation risk to both firms, the
registered person and FINRA itself.
If the Proposal goes forward, FINRA should establish a clear response deadline to permit firms
to responsibly conduct their hiring practices to minimize litigation risks.
e) FIRNA Already Has Access to the Information at Issue
FINRA appears to already be in possession of all of the information that would be collected
under the Proposal. Note that every occurrence covered under the definition of “specified event”
is already required to be reported under the existing form U4 and form U5. This is demonstrated
by the very document presented in FINRA’s impact analysis. Intuitively, the analysis could not
have been prepared without the data already in hand. Similarly, member firms are required to
register all new hires and registered representatives must update their form U4s when they
change firms. Further, all firms are subject to continuous examination and nearly all “specified
events” result in issuance of an 8210 inquiry by FINRA today.
In the instance where FINRA might hypothetically conclude that a Registered Representative
presents a risk sufficient to justify preventing transition pursuant to a MAP review, but was
already in possession of this information, it must be questioned why moving from one firm to
another constitutes the triggering event for FINRA to take action. The investing public and
markets appear better protected by taking contemporaneous action rather than disrupting the
hiring practices of an unrelated firm as many as five years later.
g) It is Unclear How FINRA Intends to Use the Information Requested
If FINRA is already in possession of the information requested, it necessary to understand how
the Proposal may differ from the existing reporting and examination requirements. It appears the
issue is timing and that FINRA would like to review transitions specifically in the context of an
affiliation change and that is it FINRA’s intention to create the ability to prevent transition of a
Registered Representative without taking enforcement action otherwise.
If so, this suggests FINRA might conclude an existing employer has the supervisory resources to
oversight the individual in question. However, this is counter intuitive given the existing
employer is likely where the specified events occurred in the first instance. Conversely, it also
suggests FINRA might conclude the hiring firm lacks the supervisory resources required to
oversight the new employee. This is troubling as it suggests FINRA might have evidence that
the new employer is unable to supervise staff, but without taking enforcement action otherwise.
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As suggested above, it appears FINRAs has both the tools and information necessary to prevent
both contemplated scenarios.
In short, While Janney shares FINRA’s investor protection mandate it is Janney’s
recommendation that the Proposal as relates superficially to changes in NASD rule series 1011
not be implemented. As contemplated, it appears to unnecessarily impact hiring practices by
creating new process outside the designed scope of MAP that request information FINRA is
already in possession of. If the Proposal does go forward, the thresholds for both Covered
Individuals and specified events should be more narrowly tailored to minimize the disruptive
impact.
Best Regards,

W. Alan Smith
Deputy General Counsel
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June 28, 2018

Ms. Jennifer Piorko Mitchell
Vice President and Deputy Corporate Secretary
Office of the Corporate Secretary
FINRA
1735 K. Street, NW
Washington, D.C. 20006‐1506
Re: Regulatory Notice 18‐16 (Comment on FINRA Rule Amendments Relating
To High‐Risk Brokers and the Firms that Employ Them)
Dear Ms. Mitchell:
I write on behalf of the Public Investors Arbitration Bar Association ("PIABA"), an international bar association
comprised of attorneys who represent investors in securities arbitration proceedings. Since its formation in 1990,
PIABA has promoted the interests of the public investor in all securities and commodities arbitration forums, while
also advocating for public education regarding investment fraud and industry misconduct. Our members and their
clients have a strong interest in rules promulgated by the Financial Industry Regulatory Authority ("FINRA") relating
to both investor protection and disclosure. As such, PIABA frequently comments upon proposed rule changes in
order to protect the rights and fair treatment of the investing public.
FINRA seeks comment on proposed rule amendments that would impose additional restrictions on member firms
that employ brokers with a history of significant reportable misconduct. These brokers, while relatively small in
number, may present a heightened risk of harm to investors, and their continued misconduct could undermine
confidence in the securities industry as a whole. PIABA believes that the proposed rules, which will impose
additional and stronger controls over high‐risk brokers and their employing firms, will benefit the investing public.
The Rule 9200 Series (Disciplinary Proceedings)
Proposed Rule 9285 addresses situations wherein an order sanctioning a broker is appealed. In particular, proposed
Rule 9285(a) allows a hearing officer or panel to impose conditions or restrictions on the activities of a
representative or firm, as the officer or panel considers necessary, for the purpose of preventing customer harm.
PIABA supports this measure. If a broker is sanctioned for wrongful conduct (especially particularly egregious
conduct), he or she should not be permitted to go about ‘business as usual’ while an appeal is pending; rather, the
broker should be subjected to a higher level of supervision during this time. PIABA suggests that the rule specify
that the representative’s broker‐dealer be notified immediately of any such conditions or restrictions imposed by a
hearing officers. For these same reasons, PIABA supports the proposed amendments to Rule 9311, which make clear
that a pending appeal would not stay any conditions and restrictions imposed by the hearing panel or officer.
_______________________________
Officers and Directors
President: Andrew Stoltmann, IL
EVP/President-Elect: Christine Lazaro, NY
Secretary: David Meyer, OH
Treasurer: Michael Edmiston, CA

Hugh D. Berkson, OH
Benjamin P. Edwards, NV
Samuel B. Edwards, TX
Adam Gana, NY

David Neuman, WA
Marnie Lambert, OH
Thomas D. Mauriello, CA
Timothy J. O’Connor, NY

Darlene Pasieczny, OR
Joseph C. Peiffer, LA
Jeffrey R. Sonn, FL
Robin S. Ringo, Executive Director
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Proposed Rule 9285(b) provides for an expedited review process for a representative or firm subject to restrictions
or conditions pursuant new Rule 9285(a). PIABA believes that these procedures make sense and should be enacted.
While an expedited review process is a good thing, there should also include a clear, relevant standard built into the
Rule. For example, the Rule could state that the appealing party must provide clear and convincing evidence of a
manifest error on behalf of the trier of fact. The appealing representative or firm should carry the burden of showing
the likelihood of success of the underlying appeal in order to lift or ease any restrictions or conditions. If a clear
standard is not incorporated into the Rule, PIABA fears that the procedures under Rule 9285(b) would be subject to
abuse.
Proposed Rule 9285(c) requires firms to adopt a written plan of heightened supervision while the appeal is pending.
PIABA also supports this proposed rule. PIABA also believes that the firm should be required to document its
enforcement of the heightened supervision plan, subject to review by FINRA.
The Rule 9520 Series (Eligibility Proceedings)
Proposed Rule 9520 would require member firms to adopt heightened supervisory procedures for brokers during
the period a Statutory Disqualification (hereinafter “SD”) eligibility request is under review by FINRA. While the
number of SD eligibility requests is modest, and FINRA has found that more than half of those requests are
withdrawn because the representative’s registration was terminated or the request simply withdrawn, there is an
obvious benefit to requiring the application of heightened supervision to those registered representatives whose
conduct is egregious enough that they face statutory disqualification.
Rule 8312 (FINRA BrokerCheck Disclosure)
FINRA proposed amendments to Rule 8312 to disclose the status of a member firm as a taping firm under Rule 3170,
through its BrokerCheck system. Rule 3170 was instituted to address concerns regarding the need for heightened
supervision of certain high‐risk brokers with disciplinary histories. A firm with enough registered representatives
formerly employed by “disciplined firms” is required to maintain special written procedures for supervising the
telemarketing activities of all of its registered persons. In short, a “taping firm” is one that employs a significant
percentage of high‐risk brokers. While PIABA supports the disclosure on Broker‐Check that a firm is a “taping firm,”
it is concerned that simply noting the firm’s status as such, and without explanation, will be devoid of meaning to
virtually all investors. If a disclosure is made, it must be meaningful. PIABA would therefore insist that any “taping
firm” disclosure be explained in BrokerCheck, with a specific narrative description of why the disclosure is being
made.
NASD Rule 1010 Series (Membership Proceedings)
FINRA proposed amendments to the NASD Rule 1010 series (“MAP Rules”) to require member firms to seek
materiality consultations when an individual who has one or more final criminal convictions, or two or more
specified risk events within the previous five years, seeks to become an owner, control person, principal or
registered person of the firm. The amendments would allow FINRA to review and potentially restrict or deny a
member firm from allowing such person to become an owner, control person, principal or registered person. PIABA
supports the proposed amendments and agrees with FINRA that the proposed amendments would promote
investor protection.
As FINRA is aware, the hiring practices of certain brokerage firms are a threat to investors. Oftentimes, brokers with
significant disciplinary histories change brokerage firms, with little to no attention given to their checkered pasts.
PIABA believes that such increased due diligence, on this relatively small group of individuals, is consistent PIABA’s
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and FINRA’s goals. Requiring firms to go through the materiality consultation process will also surely remind those
firms of the need to keep those new representatives under a well‐defined and well‐enforced supervisory system.
PIABA further believes that the numerical threshold and criteria proposed to trigger a materiality consultation are
appropriate and clear enough to avoid confusion. As FINRA states, the proposal focuses attention on “the economic
trade‐off between incorrect identification of individuals that may not subsequently pose a risk of harm their
customers, and not including individuals that may subsequently pose risk of harm.” PIABA agrees and emphasizes
that the minor costs of complying with the amendments will be far outweighed by the increased investor
protections. Further, the easily‐definable criteria proposed to trigger a materiality consultation (a final criminal
conviction and disclosure events required to be reported on the Uniform Registration Forms) remove doubt as to
which individuals require a materiality consultation. The proposal adequately applies stronger standards for
continuing membership with FINRA and promotes investor protection from high‐risk brokers.
Conclusion
In summary, PIABA supports the proposed rules since we agree that the proposed rules would benefit the investing
public by imposing additional restrictions while strengthening existing controls over high‐risk brokers and their
employing firms.
Respectfully submitted,

Andrew Stoltmann
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VIA ELECTRONIC MAIL
June 29, 2018
Ms. Jennifer Piorko Mitchell
Office of the Corporate Secretary
The Financial Industry Regulatory Authority, Inc.
1735 K Street, NW
Washington, DC 20006-1506
Re:

Regulatory Notice 18-16 | FINRA Requests Comment on FINRA Rule
Amendments Relating to High-Risk Brokers and the Firms That Employ Them
(Notice)

Dear Ms. Mitchell:
On April 30, 2018, the Financial Industry Regulatory Authority, Inc. (FINRA) published its
request for public comment on proposed amendments to FINRA Rule 8312 (FINRA BrokerCheck
Disclosure), as well as to FINRA rule series 9200 (Disciplinary Proceedings); 9300 (Review of
Disciplinary Proceeding By National Adjudicatory Council and FINRA Board; Application for SEC
Review); 9520 (Eligibility Proceedings); and to NASD Rule 1010 (Membership Proceedings)
(collectively, Proposed Amendments and, each individually, a Proposed Amendment).1
In addition to the Notice, FINRA also filed with the Securities and Exchange Commission
(SEC) a proposal to increase filing fees for individual statutory disqualification (SD) applications
and imposing a first time filing fee on firm SD applications.2 On April 30, 2018, FINRA
published guidance to help firms implement effective plans of heightened supervision for
advisors with a disciplinary history warranting such supervision.3 Thereafter, on May 2, 2018,
FINRA published Regulatory Notice 18-17 revising its sanction guidelines by encouraging
adjudicators to consider stricter sanctions where the member’s disciplinary history, prior
arbitration awards, or prior settled arbitrations indicate a pattern.4 These collective measures
are part and parcel of FINRA’s efforts to address high risk advisors and the firms that associate
with those advisors.
The Financial Services Institute5 (FSI) appreciates the opportunity to comment on this
important proposal. FSI supports regulatory proposals addressing high risk advisors, and firms
See FINRA Regulatory Notice 18-16 at p. 2 (April 30, 2018) (Notice).
See S.E.C. Release No 34-83181; File No. SR-FINRA-2018-018 (May 7, 2018) at pp. 3-4.
3 See FINRA Regulatory Notice 18-15 (April 30, 2018).
4 See FINRA Regulatory Notice 18-17 (May 2, 2018).
5 The Financial Services Institute (FSI) is an advocacy association comprised of members from the independent
financial services industry, and is the only organization advocating solely on behalf of independent financial advisors
and independent financial services firms. Since 2004, through advocacy, education and public awareness, FSI has
been working to create a healthier regulatory environment for these members so they can provide affordable,
objective financial advice to hard-working Main Street Americans.
1
2

th

888 373-1840 | 607 14 Street NW | Suite 750 | Washington, D.C. 20005 | financialservices.org

Page 368 of 406

Ms. Jennifer Piorko Mitchell
June 29, 2018
Page 2 of 6

that choose to associate with those advisors, so long as the proposal: (a) is reasonable; (b) is
narrowly tailored to address the intended class of advisors or firms and to discourage the
targeted misconduct; (c) is not overly broad such that it has the unintended consequences of
adversely impacting compliant advisors or firms or posing an impediment on firms’ legitimate
business activities; and (d) fosters investor protection. Applying that criteria to the present
proposal, FSI supports the Proposed Amendments, subject to the suggested modifications
discussed below.6
Background on FSI Members
The independent financial services community has been an important and active part of
the lives of American investors for more than 40 years. In the US, there are more than 160,000
independent financial advisors, which account for approximately 52.7 percent of all producing
registered representatives.7 These financial advisors are self-employed independent contractors,
rather than employees of the Independent Broker-Dealers (IBD).8
FSI’s IBD member firms provide business support to independent financial advisors in
addition to supervising their business practices and arranging for the execution and clearing of
customer transactions. Independent financial advisors are small-business owners and job creators
with strong ties to their communities. These financial advisors provide comprehensive and
affordable financial services that help millions of individuals, families, small businesses,
associations, organizations, and retirement plans. Their services include financial education,
planning, implementation, and investment monitoring. Due to their unique business model, FSI
member firms and their affiliated financial advisors are especially well positioned to provide
Main Street Americans with the affordable financial advice, products, and services necessary to
achieve their investment goals.
FSI members make substantial contributions to our nation’s economy. According to Oxford
Economics, FSI members nationwide generate $48.3 billion of economic activity. This activity, in
turn, supports 482,100 jobs including direct employees, those employed in the FSI supply chain,
and those supported in the broader economy. In addition, FSI members contribute nearly $6.8
billion annually to federal, state, and local government taxes. FSI members account for
approximately 8.4% of the total financial services industry contribution to U.S. economic activity.9
Discussion
FSI appreciates the opportunity to comment on FINRA’s proposal. As noted above, FSI
supports the proposal. In particular, the numeric parameters and proposed criteria for Materiality
Consultation (MatCon) filings is sound and reasonable. There are, nonetheless, certain aspects of
the proposal that FSI is concerned may be interpreted too broadly. The basis for FSI’s support of
the MatCon filing parameters and criteria, as well as the basis for FSI’s concerns regarding the
For the avoidance of doubt, FSI’s support, subject to the modification discussed herein, of the Proposed Amendments
should not be construed to infer that FSI supports (or does not support) the guidance and other proposals referenced
in the first paragraph of this letter.
7 Cerulli Associates, Advisor Headcount 2016, on file with author.
8 The use of the term “financial advisor” or “advisor” in this letter is a reference to an individual who is a registered
representative of a broker-dealer, an investment adviser representative of a registered investment adviser firm, or a
dual registrant. The use of the term “investment adviser” or “adviser” in this letter is a reference to a firm or
individual registered with the SEC or state securities division as an investment adviser.
9 Oxford Economics for the Financial Services Institute, The Economic Impact of FSI’s Members (2016).
6
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scope of certain other aspects of the proposal, are set forth more fully below for your
consideration.
I.

FSI Supports FINRA’s Rule Proposal, Subject to Certain Modifications

A. Interim Orders by Adjudicators Should be Narrowly Tailored to Address the Violation
FINRA rules stay sanctions imposed by Hearing Panels while the matter is on appeal to the
National Adjudicatory Council.10 This includes sanctions to expel or bar a member from FINRA
membership.11To heighten investor protection, FINRA proposes to adopt FINRA Rule 9285(a),
which provides, in pertinent part, that:
“The Hearing Panel or, if applicable, the Extended Hearing
Panel (“Hearing Panel”), or Hearing Officer may impose such
conditions or restrictions on the activities of a Respondent as
the Hearing Panel or Hearing Officer considers reasonably
necessary for the purpose of preventing customer harm.”12
That proposal would, in sum, allow Hearing Panels who have found that a FINRA member
violated a rule or statute, to impose restrictions on the member while the matter is under appeal.
FSI supports this proposal because there has been an affirmative finding, by an adjudicator, that
the respondent has engaged in wrongdoing. Under these circumstances, the firm’s and advisor’s
fair process is not compromised by, for example, basing specialized requirements on pending
proceedings that have not yet resulted in a determination by an adjudicator. Additionally,
investor protection is heightened by placing restrictions on the firm’s or advisor’s activities while
the appeal is pending. This proposal, therefore, appears to strike the appropriate balance
between the FINRA member’s rights and investor protection considerations.
However, while the Notice explains that the Hearing Panel would be qualified to “… craft
tailored conditions and restrictions to minimize … potential harm,”13 proposed rule 9285(a) does
not require that the conditions or restrictions imposed be appropriately tailored. Rather, proposed
rule 9285(a) only requires that the Hearing Panel believe the restriction or condition is
“reasonably necessary for the purpose of preventing customer harm.”14 That language could be
interpreted to grant Hearing Panels extensive power, resulting in Hearing Panels imposing
restrictions or conditions that are overly broad. Overly broad restrictions or conditions, i.e., ones
that are not substantially related to the violation, may not be fair to the advisor or firm. More
importantly, however, they have little investor protection value because the restriction or condition
is not tailored to address, prevent, or deter future instances of the violation. FSI suggests a
solution below.
B. Interim Orders by Adjudicators Placing Restrictions or Conditions on Advisors Should
Consider Firm Size and Resources
As noted above, the Hearing Panel may have the qualifications, based on their knowledge of
the violation, to determine what restrictions or conditions may be necessary to prevent customer
harm. However, in the case of an advisor that is associated with a FINRA member firm at the time
See FINRA Rule 9311(b).
See Notice at p. 7.
12 See Proposed FINRA Rule 9285(a).
13 Id.
14 See Proposed FINRA Rule 9285(a).
10
11
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the Hearing Panel renders its adverse determination, that firm would have to be able to supervise
the advisor to ensure that she complies with the restriction or condition. This may be problematic
because the Hearing Panel would not have sufficient knowledge of the firm’s supervisory structure
to determine the nature of supervision that is feasible for the firm. Thus, the Hearing Panel should
give due consideration to the firm’s size and resources and the firm should be permitted to
propose conditions or restrictions for the Hearing Panel’s consideration.
Thus, FSI suggests that proposed rule 9285(a) be amended in the following regard:
“The Hearing Panel or, if applicable, the Extended Hearing
Panel (“Hearing Panel”), or Hearing Officer may impose such
conditions or restrictions on the activities of a Respondent as
the Hearing Panel or Hearing Officer considers reasonably
necessary for the purpose of preventing customer harm and
that are reasonably designed to prevent further violations of
the rule or rules the Hearing Panel of Hearing Officer has
found to have been violated.
In imposing conditions or restrictions in respect to a
registered representative in accordance with this Rule, the
Hearing Panel or Hearing Panel Officer shall:
i.

ii.

Provide the firm the registered representative is
associated with at the time the conditions or
restrictions are imposed, with the opportunity to
propose conditions or restrictions reasonably
designed to prevent further violations of the rule or
rules the Hearing Panel of Hearing Officer has
found to have been violated; and
Consider the firm’s size, resources and overall ability
to supervise the registered representative’s
compliance with the condition or restriction.”

This additional language will prevent the Hearing Panel from imposing restrictions or
conditions unrelated to underlying misconduct and from imposing restrictions that may be unduly
burdensome to supervise, due to the firm’s size or its limited resources.
C. Respondents’ Burden of Proof in Expedited Review Proceedings of Interim Orders by
Adjudicators Should be Narrowly Tailored to Prevent Reoccurrences of The Underlying
Misconduct
A respondent may seek an expedited review of the conditions and restrictions imposed by a
Hearing Panel.15 The respondent’s burden of proof in that proceeding is to demonstrate that the
Hearing Panel committed an error and that the conditions or restrictions are not necessary to
prevent customer harm.16 To correspond with FSI’s suggested amendments to proposed rule
9285(a), the respondent’s burden of proof should be whether: a) the Hearing Panel committed an

15
16

See Proposed FINRA Rule 9285 (b)(1).
See Proposed FINRA Rule 9285(b)(2).
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error; and b) the conditions or restrictions are overly broad; or c) the restrictions or conditions are
not narrowly tailored to prevent future occurrences of the underlying violations.
D. Proposed Rule 9285(c) Should Be Amended to Provide Firms with Additional Time to
Impose a Well-Crafted Plan of Heightened Supervision
Pursuant to proposed rule 9285(c), where an adjudicator finds that the respondent violated a
rule or statute, and the respondent decides to appeal that finding, the firm the respondent is
associated with would have ten days to adopt a plan of heightened supervision with respect to
that person. Regulatory Notice 18-15, published at nearly the same time as the Proposed
Amendments, provides firms with guidance on adopting and implementing effective plans of
heightened supervision.
That Notice suggests that, for a plan to be effective, at the very minimum, the firm should
consider designating a qualified principal to implement and enforce the plan, requiring the
respondent engage in additional training to address the violation and requiring that the
respondent and the designated principal both acknowledge the plan, in writing.17 In addition to
these minimum requirements, Regulatory Notice 18-15 also includes a number of best practices
that firms should consider and makes it clear that the guidance is not exhaustive.18 Thus, in certain
cases, for a plan to be effective, a firm would have to go beyond what is set forth in the guidance.
Thus, it is clear that an effective plan takes time and substantial internal collaboration to
construct. Ten days may, simply, not be enough time for many firms to internally collaborate and
craft a heightened supervisory plan in that requisite level of detail. Therefore, FSI suggest that
FINRA require that firms implement a plan of heightened supervision as soon as possible, but no
later than 30 days.
E. Comment on Numeric Parameters and Defined Criteria for MatCon Filings
FINRA has, specifically, requested that stakeholders provide feedback on the “proposed
numeric threshold and criteria” that would trigger a MatCon filing.19 The Proposed Amendments
would require firms to file a MatCon where a proposed “owner, control person, principal, or a
registered person of a member” has one or more “final criminal matter” (as defined in the
proposal) or two or more “specified risk events” (as defined in the proposal) in the prior five-year
period.20
FSI supports this proposal in terms of both the threshold and the proposed criteria because the
specified risk events are: a) final; and b) investment or regulatory related. Also, to trigger the
filing requirement, the criminal matter must not only be final, but also must be a matter that was
either disclosed, or that the person should have disclosed, on their U4 or U5.21 Therefore,
Proposed FINRA Rule 1011(g) does not impose additional disclosure requirements on advisors
and would only apply to final matters and not pending matters.22 Further, due to the limited timeperiod of five years,23 one criminal matter and two specified risk events, in that limited time, may

See FINRA Regulatory Notice 18-15 at p. 5 (April 30, 2018).
Id.
19 See Notice at p. 2.
20 See Proposed FINRA Rule IM-1011-2.
21 See Proposed FINRA Rule 1011 (g).
22 Id.
23 See Proposed FINRA Rule IM-1011-2.
17
18
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be meaningful and FINRA should have the ability to assess the impact, if any, to the investing
public or to marketplace integrity.
However, FSI notes that in addition to the present proposal, FINRA has published other
proposals that would change the MatCon process from a voluntary process to a mandatory
process.24 Thus, prior to adopting any of these proposals, FSI suggests that FINRA consider
placing rule based parameters around the MatCon process. These parameters may include
remedies for firms should they not agree with the MatCon decision, timeframes around FINRA
issuing a MatCon decision, limitations on FINRA’s time to either issue a decision or ask additional
questions, a requirement that FINRA provide written explanations regarding any determination
that a change is material such that a membership application must be filed, etc..25 Absent these
parameters, firm’s may end up in the MatCon process, for indefinite periods of time, for changes
that are, arguably, not material to their business.
Conclusion
We are committed to constructive engagement in the regulatory process and welcome the
opportunity to work with FINRA on this and other important regulatory efforts.
Thank you for considering FSI’s comments. Should you have any questions, please contact
me at (202) 393-0022.
Respectfully submitted,

Vice President, Regulatory Affairs & Associate General Counsel

See, e.g., FINRA Regulatory Notice 18-06 (February 8, 2018).
FSI understands that FINRA has published guidance on the MatCon process. See, e.g., Overview of Materiality
Consultation Process, available at http://www.finra.org/industry/overview-materiality-consultation-process.
However, guidance and rules are different and if the MatCon process becomes a rule-based requirement; rather
than a voluntary process, rules regarding the process are seemingly also appropriate.
24
25
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Exhibit 3a: Disclosure Categories Considered for Criminal Matters and Specified Risk Events (Mapped to Form U4)
Subcategories Considered
Disclosure Categories*

Subcategories Included

Subcategories

U4 Question #

Subcategories

U4 Question #

(I) Convictions
(II) Adjudicated charges with
unspecified outcomes

(I) 14A(1)a, (2)a; 14B(1)a, (2)a
(II) 14A(1)b, (2)b; 14B(1)b,(2)b

(I) Convictions

(I) 14A(1)a, (2)a; 14B(1)a, (2)a

a) Customer Awards
(above de minimis
threshold)**

Customer awards in which:
(I) Individual was named
(II) Individual was subject of

(I) 14I (1)b
(II) 14I (4)b

Customer awards in which:
(I) Individual was named

(I) 14I (1)b

b) Customer
Settlements (above de
minimis threshold)**

Customer settlements in which:
(I) Individual was named
(II) Individual was subject of

(I) 14I (1)c-d
(II) 14I (2)a-b; 14I (4)a

Customer settlements in which: (I) 14I (1)c-d
(I) Individual was named

c) Final Civil Judicial

Sanctions ordered:
Civil Judicial DRP, Q12A
(I) Monetary Sanctions
(I) Civil and Administrative Penalty(ies)/
(II) Cease and Desist Sanctions
Fine(s), Disgorgement, Monetary Penalty
(III) Other Sanctions
other than Fines, Restitution
(II) Cease and Desist, Injunction
(III) Other Sanctions

Sanctions ordered:
Civil Judicial DRP, Q12A
(I) Monetary Sanctions (above (I) Civil and Administrative Penalty(ies)/
de minimis threshold)**
Fine(s), Disgorgement, Monetary Penalty
other than Fines, Restitution

d) Final Regulatory
Actions

Regulatory Action-DRP 13 A
Sanctions ordered:
(I) Bars and Suspensions
(I) Bar (permanent), Bar (temporary),
Rescission, Suspension, Revocation,
(II) Monetary Sanctions
(III) Cease and Desist Sanctions
Expulsion
(IV) Other Sanctions
(II) Civil and Administrative Penalties/Fines,
Restitution, Disgorgement, Monetary
Penalty other than Fines
(III) Censure, Cease and Desist, Prohibition
(IV) Undertaking, Requalification, Denial,
Letter of Reprimand, Other

Sanctions ordered:
Regulatory Action-DRP 13 A
(I) Bar (permanent), Bar (temporary),
(I) Bars and Suspensions
(II) Monetary Sanctions (above
Rescission, Suspension, Revocation,
Expulsion
de minimis threshold)**
(II) Civil and Administrative Penalties/Fines,
Restitution, Disgorgement, Monetary
Penalty other than Fines

Final Criminal Matters

Specified Risk Events

Notes and Assumptions:
* Excludes matters that are pending or are known to have reached a resolution in favor of the Individual (e.g. pending or dismissed complaints).
** Corresponds to a dollar threshold of $15,000.
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Subcategories Considered
Disclosure Categories*
Final Criminal Matters

Subcategories

Form BD Question #

(I) 11A(1), 11B(1)
(I) Convictions
(II) Adjudicated charges with (II) 11A(2), 11B(2)
unspecified outcomes

Subcategories Included
Subcategories

Form BD Question #

(I) Convictions

(I) 11A(1), 11B(1)

Specified Risk Events
a) Customer Awards
(above de minimis
threshold)**

Customer awards in which:
(I) Individual was named
(II) Individual was subject of

N/A***

Customer awards in which:
(I) Individual was named

N/A***

b) Customer
Settlements (above de
minimis threshold)**

Customer settlements in
which:
(I) Individual was named
(II) Individual was subject of

N/A***

Customer settlements in which:
(I) Individual was named

N/A***

c) Final Civil Judicial

Sanctions ordered:
(I) Bars and Suspensions
(II) Monetary Sanctions
(III) Cease and Desist
Sanctions
(IV) Other Sanctions

Civil Judicial DRP Part II, 13 A
(I) Bar, Suspension, Revocation/
Expulsion/Denial
(II) Disgorgement/Restitution,
Monetary/Fine
(III) Censure, Cease and Desist/
Injunctions
(IV) Other Sanctions

Sanctions ordered:
(I) Bars and Suspensions
(II) Monetary Sanctions (above
de minimis threshold)**

Civil Judicial DRP Part II, 13 A
(I) Bar, Suspension, Revocation/
Expulsion/Denial
(II) Disgorgement/Restitution,
Monetary/Fine

d) Final Regulatory
Actions

Sanctions ordered:
(I) Bars and Suspensions
(II) Monetary Sanctions
(III) Cease and Desist
Sanctions
(IV) Other Sanctions

Regulatory Action-DRP Part II, 12 A
(I) Bar, Suspension, Revocation/
Expulsion/Denial
(II) Disgorgement/Restitution,
Monetary/Fine
(III) Censure, Cease and Desist/
Injunctions
(IV) Other Sanctions

Sanctions ordered:
(I) Bars and Suspensions
(II) Monetary Sanctions (above
de minimis threshold)**

Regulatory Action-DRP Part II, 12 A
(I) Bar, Suspension, Revocation/
Expulsion/Denial
(II) Disgorgement/Restitution,
Monetary/Fine

Notes and Assumptions:
* Form BD includes information on these disclosure categories for individual control affiliates. These disclosure categories exclude matters that are pending or are known to have reached
a resolution in favor of the Individual (e.g. pending or dismissed complaints).
** Corresponds to a dollar threshold of $15,000.
*** Form BD does not include information on customer awards or settlements.
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Exhibit 3c: Breakdown of Final Criminal Matters and Specified Risk Events*
Disclosures Considered in Developing Specified Risk Events (SREs)
Lookback
Period

Criminal Matters
Regulatory Action Disclosures

Disclosure Subcategory

Events

Individuals
with ≥1
events

Civil Judicial Disclosures

Disclosure Subcategory

Events

Disclosure
Subcategory

12,214

All Civil Judicial
Disclosures

Events

Criminal Matters or SREs

Customer Complaint,
Arbitration, Civil Litigation
Disclosures
Disclosure
Subcategory

All Customer
Complaint,
Arbitration, Civil
Litigation
Disclosures

Any SREs

Events

Individuals with ≥1
Criminal Event
Or
≥2 SREs

26,587

154,583

41,915

Individuals Individuals
with ≥1
with ≥2
events
events

Events

Events

121,502

134,928

65,932

[1]

All years

All Criminal Disclosures

19,655

16,816

All Regulatory Action
Disclosures

[2]

All years

Final Criminal Matters

15,591

13,724

Final Regulatory Actions

9,866

Final Civil Judicial
Disclosures

159

Customer Awards
and Settlements
above de minimis
threshold

33,205

43,230

26,690

7,565

58,821

20,919

[3]

5 years

Final Criminal Matters

1,005

965

Final Regulatory Actions

1,909

Final Civil Judicial
Disclosures

46

Customer Awards
and Settlements
above de minimis
threshold

6,317

8,272

5,569

931

9,277

1,886

167

Final Regulatory Actions
associated with i) bars and
suspensions or ii)
monetary sanctions above
de minimis threshold

1,054

Final Civil Judicial
Disclosures with
monetary
sanctions above
de minimis
threshold

24

Customer Awards
and Settlements
above de minimis
threshold in which
Individual was
"named"

1,538

2,616

2,218

248

2,790

414

[4]

5 years

Criminal Convictions

174

1,212

Notes and Assumptions:
* The exhibit represents disclosure events associated with all individuals regsistered for one or more days in the year 2018. De minimis threshold corresponds to a dollar threshold of $15,000.
[1]: Disclosures within each subcategory include all disclosures including pending and resolved events, regardless of the resolution.
[2]: Final events exclude matters that are pending or are known to have reached a resolution in favor of the Individual. Final criminal matters include convictions and outcomes that are not specified.
[3]: Five-year look-back is based on resolution date being within the last five years.
[4]: Regulatory Actions corresponding to bars and suspensions include permanent or temporary bar, suspension, revocation, rescission or expulsion. Customer Awards and Settlements in which the individual was "named" exclude any
settlements prior to initiation of arbitration or civil litigation.
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Exhibit 3d: Individuals and Firms Impacted by the Proposed Amendments to the MAP Rules
Individuals impacted by Proposed Amendments to the MAP Rules
Year

Individuals meeting the Proposed Criteria who became:*
(1) Principal

(2) Registered
Person

(3) Owner or
Control Person

(1) or (2) or (3)

Firms impacted by the Proposed
Amendments to the MAP Rules
Small
Firms

Mid-Size
Firms

Large
Firms

All Firms

2013

39

210

7

215

65

22

68

155

2014

32

181

5

188

52

11

66

129

2015

29

170

5

177

53

15

50

118

2016

16

127

2

130

31

16

48

95

2017

17

106

1

110

29

5

40

74

2018

17

119

0

120

34

12

45

91

Notes and Assumptions:
* Proposed criteria corresponds to individuals with one final criminal matter or two or more specified risk events within the prior five years reported on
Forms U4, U5, U6 and Form BD.
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Exhibit 3e: "New" Final Criminal Matters and Specified Risk Events (after identification) Associated with Individuals Meeting the
Proposed Criteria in Proposed IM-1011-3 and Proposal 10(7)(a)(7) ("the Proposed Criteria")
Number of "New" Final Criminal
Matters and Specified Risk Events in
the Post-Identification Period*

Year

Number of Individuals Meeting the
Proposed Criteria

Post-Identification Period

2013

215

2014-2018

35
(16x)**

2014

188

2015-2018

26
(18.7x)**

2015

177

2016-2018

21
(21.8x)**

2016

130

2017-2018

20
(49.3x)**

2013-2016

635

2014-2018

93

Notes and Assumptions:
* "New" Final Criminal Matters and Specified Risk Events correspond to events that were identified or occurred after the individual’s meeting the
Proposed Criteria, and do not include events that were pending at the time of identification and subsequently resolved.
** The factors reported in parentheses represent a multiple for the average number of new events (per individual) for individuals that would have
met the Proposed Criteria relative to other individuals. For example, the factor of 16x for 2013 shows that individuals that met the Proposed
Criteria had 16 times more new Final Criminal Matters and Specified Risk Events (per individual) in the years after identification (2014-2018)
than other individuals that became owners, control persons, principals or registered representatives in 2013.
*** These 635 individuals correspond to the unique number of individuals that meet the Proposed Criteria in one or more years during this period.
Some of these individuals meet the criteria in multiple years during the 2013-2016 period.
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Exhibit 5
Below is the text of the proposed rule change. Proposed new language is underlined;
proposed deletions are in brackets. 1
** * * *
FINRA Rules
*****
1000. MEMBER APPLICATION AND ASSOCIATED PERSON
REGISTRATION
*****
1011. Definitions
Unless otherwise provided, terms used in the Rule 1000 Series shall have the
meaning as defined in Rule 0160.
(a) through (g) No Change.
(h) "final criminal matter"
The term "final criminal matter" means a final criminal matter that resulted in a
conviction of, or guilty plea or nolo contendere ("no contest") by, a person that is
disclosed, or was required to be disclosed, on the applicable Uniform Registration Forms.
(h) through (n) renumbered as (i) through (o).
(p) "specified risk event"
The term "specified risk event" means any one of the following events that are
disclosed, or are or were required to be disclosed, on an applicable Uniform Registration
Form:

1

The text of FINRA Rules 1011, 1017 and CAB Rule 111 incorporates the changes
approved in the MAP Rules Amendment Release.
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(1) a final investment-related, consumer-initiated customer arbitration
award or civil judgment against the person for a dollar amount at or above
$15,000 in which the person was a named party;
(2) a final investment-related, consumer-initiated customer arbitration
settlement or civil litigation settlement for a dollar amount at or above $15,000 in
which the person was a named party;
(3) a final investment-related civil action where: (A) the total monetary
sanctions (including civil and administrative penalties or fines, disgorgement,
monetary penalties other than fines, or restitution) were ordered for a dollar
amount at or above $15,000; or (B) the sanction against the person was a bar,
expulsion, revocation, or suspension; and
(4) a final regulatory action where (A) the total monetary sanctions
(including civil and administrative penalties or fines, disgorgement, monetary
penalties other than fines, or restitution) were ordered for a dollar amount at or
above $15,000; or (B) the sanction against the person was a bar (permanently or
temporarily), expulsion, rescission, revocation, or suspension from associating
with a member.
([o]q) "Subcommittee"
The term "Subcommittee" means a subcommittee of the National Adjudicatory
Council that is constituted pursuant to Rule 1015 to conduct a review of a Department
decision issued under the Rule 1000 Series.
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(r) "Uniform Registration Forms"
The term "Uniform Registration Forms" means the Uniform Application for
Broker-Dealer Registration (Form BD), the Uniform Application for Securities Industry
Registration or Transfer (Form U4), the Uniform Termination Notice for Securities
Industry Registration (Form U5) and the Uniform Disciplinary Action Reporting Form
(Form U6), as such may be amended or any successor(s) thereto.
*****
IM-1011-3. Business Expansions and Persons with Specified Risk Events
The safe harbor for business expansions in IM-1011-1 is not available to any
member that is seeking to add a natural person who has, in the prior five years, one or
more final criminal matters or two or more specified risk events and seeks to become an
owner, control person, principal, or registered person of the member; in such
circumstances, if the member is not otherwise required to file a Form CMA in accordance
with Rule 1017, the member must comply with the requirements of Rule 1017(a)(7).
*****
1017. Application for Approval of Change in Ownership, Control, or Business
Operations
(a) Events Requiring Application
A member shall file an application for approval of any of the following changes to
its ownership, control, or business operations:
(1) through (4) No Change.
(5) a material change in business operations as defined in Rule
1011([l]m); [or]
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(6)(A) notwithstanding subparagraph (3) of Rule 1017(a), any direct or
indirect acquisition or transfer of a member's assets or any asset, business or line
of operation where the transferring member or an Associated Person of the
transferring member has a Covered Pending Arbitration Claim (as defined in Rule
1011(c)(2)), unpaid arbitration award or unpaid settlement related to an
arbitration, and the member is not otherwise required to file a Form CMA in
accordance with Rule 1017, unless the member has first submitted a written
request to the Department, in a manner prescribed by FINRA, seeking a
materiality consultation for the contemplated acquisition or transfer. The written
request must address the issues that are central to the materiality consultation. As
part of the materiality consultation, the Department shall consider the written
request and other information or documents provided by the member to determine
in the public interest and the protection of investors that either (i) the member is
not required to file a Form CMA in accordance with Rule 1017 and may effect the
contemplated acquisition or transfer; or (ii) the member is required to file a Form
CMA in accordance with Rule 1017 and the member may not effect the
contemplated acquisition or transfer unless the Department approves the Form
CMA; or
(B) notwithstanding IM-1011-1, any addition of one or more
Associated Persons involved in sales as described in IM-1011-2, and one
or more of those Associated Persons has a Covered Pending Arbitration
Claim (as defined in Rule 1011(c)(1)), an unpaid arbitration award or
unpaid settlement related to an arbitration, and the member is not
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otherwise required to file a Form CMA in accordance with Rule 1017,
unless the member has first submitted a written request to the Department,
in a manner prescribed by FINRA, seeking a materiality consultation for
the contemplated business expansion. The written request must address
the issues that are central to the materiality consultation. As part of the
materiality consultation, the Department shall consider the written request
and other information or documents provided by the member to determine
in the public interest and the protection of investors that either (i) the
member is not required to file a Form CMA in accordance with Rule 1017
and may effect the contemplated business expansion; or (ii) the member is
required to file a Form CMA in accordance with Rule 1017 and the
member may not effect the contemplated business expansion unless the
Department approves the Form CMA. The safe harbor for business
expansions under IM-1011-1 shall not be available to the member when a
materiality consultation is required under this paragraph (a)(6)(B)[.]; or
(7) notwithstanding subparagraphs (3), (4), (5) and (6) of Rule 1017(a)
and IM-1011-1, whenever a natural person seeking to become an owner, control
person, principal or registered person of a member has, in the prior five years, one
or more final criminal matters or two or more specified risk events, and the
member is not otherwise required to file a Form CMA in accordance with Rule
1017, unless the member has submitted a written request to the Department, in a
manner prescribed by FINRA, seeking a materiality consultation for the
contemplated activity; provided, however, this subparagraph (7) shall not apply
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when the member is required to file an application or written request for relief
pursuant to Rule 9522 for approval of the same contemplated association. The
written request must address the issues that are central to the materiality
consultation. As part of the materiality consultation, the Department shall
consider the written request and other information or documents provided by the
member to determine in the public interest and the protection of investors that
either (A) the member is not required to file a Form CMA in accordance with
Rule 1017 and may effect the contemplated activity; or (B) the member is
required to file a Form CMA in accordance with Rule 1017 and the member may
not effect the contemplated activity unless the Department approves the Form
CMA. The safe harbor for business expansions under IM-1011-1 shall not be
available to the member when a materiality consultation is required under this
paragraph (a)(7).
(b) through (m) No Change.
*****
8300. SANCTIONS
*****
8312. FINRA BrokerCheck Disclosure
(a) No Change.
(b)
(1) No Change.
(2) The following information shall be released pursuant to this paragraph
(b):
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(A) through (E) No Change.
(F) [in response to telephonic inquiries via the BrokerCheck tollfree telephone listing,]information as to whether a particular member is
subject to the provisions of Rule 3170 ("Taping Rule");
(G) through (H) No Change.
(c) through (f) No Change.
• • • Supplementary Material: -------------.01 through .03 No Change.
*****
9000. CODE OF PROCEDURE
*****
9200. DISCIPLINARY PROCEEDINGS
*****
9235. Hearing Officer Authority
(a) Hearing Officer Authority
The Hearing Officer shall be selected by the Chief Hearing Officer and shall have
authority to do all things necessary and appropriate to discharge his or her duties. In
addition to the powers exercised by all members of the Hearing Panel or, if applicable,
the Extended Hearing Panel, the powers of the Hearing Officer include, but are not
limited to:
(1) through (5) No Change.
(6) creating and maintaining the official record of the disciplinary
proceeding; [and]

Page 385 of 406
(7) drafting a decision that represents the views of the majority of the
Hearing Panel or, if applicable, the Extended Hearing Panel[.]; and
(8) ruling on a motion pursuant to Rule 9285 for conditions or
restrictions.
(b) No Change.
*****
9285. Interim Orders and Mandatory Heightened Supervision While on Appeal or
on Discretionary Review
(a) Conditions and Restrictions
(1) Motion for Conditions or Restrictions
Unless otherwise ordered by a Hearing Officer, within 10 days after
service of a notice of appeal from, or the notice of a call for review of, a decision
issued pursuant to Rule 9268 or Rule 9269 in which the Hearing Panel or, if
applicable, the Extended Hearing Panel or the Hearing Officer finds that a
Respondent violated a statute or rule provision, the Department of Enforcement
may file a motion for the imposition of conditions or restrictions on the activities
of a Respondent that are reasonably necessary for the purpose of preventing
customer harm. Notwithstanding the appeal or call for review, the Hearing
Officer that participated in the underlying disciplinary proceeding shall have
jurisdiction to rule upon a motion for the imposition of conditions or restrictions.
(2) Requirements for the Motion
A motion for the imposition of conditions or restrictions shall be filed with
FINRA's Office of Hearing Officers and shall be served simultaneously on
FINRA's Office of General Counsel and all other parties to the disciplinary
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proceeding. The motion shall specify the conditions or restrictions that are sought
to be imposed and explain why the conditions or restrictions are reasonably
necessary for the purpose of preventing customer harm.
(3) Opposition to the Motion
Any Respondent may file an opposition or other response to a motion for
the imposition of conditions or restrictions within 10 days after service of the
motion, unless otherwise ordered by the Hearing Officer. The opposition or other
response shall explain why no conditions or restrictions should be imposed or
specify alternate conditions or restrictions that are sought to be imposed and
explain why the conditions or restrictions are reasonably necessary for the
purpose of preventing customer harm.
(4) Reply
The Department of Enforcement shall have no right to reply to the
opposition or other response of a Respondent unless the Hearing Officer permits a
reply to be filed. Unless otherwise ordered by the Hearing Officer, the
Department of Enforcement’s reply submission shall be filed within three days
after the Hearing Officer serves the order granting the motion to file a reply or a
Respondent serves the opposition or other response to which the Hearing Officer
previously ordered that a reply could be filed.
(5) Disposition of Motions for Conditions or Restrictions.
A motion for conditions or restrictions shall be decided by the Hearing
Officer that participated in the underlying disciplinary proceeding. Unless
ordered otherwise by the Hearing Officer, the motion for conditions or restrictions
shall be decided based on the moving and opposition papers and without oral
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argument. The Hearing Officer shall have the authority to impose any conditions
or restrictions that the Hearing Officer considers reasonably necessary for the
purpose of preventing customer harm. The Hearing Officer shall issue a written
order ruling upon a motion for conditions or restrictions in an expeditious manner
and no later than 20 days after any opposition or other response filed pursuant to
paragraph (a)(3) or any reply filed that the Hearing Officer permits pursuant to
paragraph (a)(4) of this Rule, and serve the order on all parties. The Office of
Hearing Officers shall provide a copy of the order to each FINRA member with
which the Respondent is associated.
(b) Expedited Review of Order Imposing Conditions or Restrictions
(1) Availability
A Respondent subject to a Hearing Officer's order imposing conditions or
restrictions may file, within 10 days after service of the order imposing conditions
or restrictions, a motion with the Review Subcommittee to modify or remove any
or all of the conditions or restrictions.
(2) Requirements for the Motion
The Respondent has the burden to show that the conditions or restrictions
imposed are not reasonably necessary for the purpose of preventing customer
harm. The Respondent's motion to modify or remove conditions or restrictions
shall be filed with FINRA's Office of General Counsel and shall be served
simultaneously on the Office of Hearing Officers and all other parties to the
disciplinary proceeding.
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(3) Opposition to the Motion
Unless otherwise ordered by the Review Subcommittee, the Department of
Enforcement shall have five days from service of Respondent's motion to file an
opposition or other response to the motion.
(4) No Reply
The Respondent may not file a reply to the opposition.
(5) Disposition of Motion
Unless ordered otherwise by the Review Subcommittee, the motion to
modify or remove conditions or restrictions shall be decided based on the moving
and opposition papers and without oral argument. The Review Subcommittee
shall issue a written order ruling upon a motion to modify or remove conditions or
restrictions in an expeditious manner and no later than 30 days after any
opposition filed pursuant to paragraph (b)(3) of this Rule, and serve the order on
all parties. The Review Subcommittee may approve, modify or remove any and
all of the conditions or restrictions. The Office of General Counsel shall provide
a copy of the order to each FINRA member with which the Respondent is
associated.
(6) Effectiveness
The filing with the Review Subcommittee of a motion to modify or
remove conditions or restrictions shall stay the effectiveness of the conditions or
restrictions ordered by a Hearing Officer until the Review Subcommittee rules on
the motion.
(c) General
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Except as otherwise provided in this Rule, all motions, oppositions,
responses and replies pursuant to this Rule shall comply with Rule 9146.
(d) Duration of Conditions or Restrictions
Conditions or restrictions imposed by a Hearing Officer that are not
subject to any stay, or imposed by the Review Subcommittee, shall remain
effective until FINRA's final decision in the underlying disciplinary proceeding
takes effect.
(e) Mandatory Heightened Supervision
(1) Requirement
When a Hearing Panel, Extended Hearing Panel or Hearing Officer issues
a decision pursuant to Rule 9268 or Rule 9269, in which the adjudicator finds that
a Respondent violated a statute or rule provision, any member firm with which the
Respondent is associated must adopt a written plan of heightened supervision of
the Respondent if any party appeals the decision to the National Adjudicatory
Council, or if the decision is called for review pursuant to Rule 9312. The
member must file the written plan of heightened supervision with FINRA’s Office
of General Counsel and shall serve a copy on the Department of Enforcement and
the Respondent, within 10 days of any party filing an appeal or the case being
called for review. If the Respondent becomes associated with another member
during the appeal of the decision of the Hearing Panel, Extended Hearing Panel or
Hearing Officer, or review by the National Adjudicatory Council, that member,
within 10 days of the Respondent becoming associated with the member, shall file
a plan of heightened supervision with FINRA's Office of General Counsel and
shall serve a copy on the Department of Enforcement and the Respondent. Any
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member that has adopted a written plan of heightened supervision for a
Respondent pursuant to this paragraph (e) shall file and serve an amended written
plan of heightened supervision that takes into account any conditions or
restrictions imposed pursuant to Rule 9285, within 10 days of conditions or
restrictions becoming effective.
(2) Provisions
The plan of heightened supervision, and any amended plan, shall comply
with Rule 3110, and shall be reasonably designed and tailored to include specific
supervisory policies and procedures that address the violations found by the
Hearing Panel, Extended Hearing Panel or Hearing Officer and shall be
reasonably designed to prevent or detect a reoccurrence of those violations. The
plan of heightened supervision, and any amended plan, shall, at a minimum,
include the designation of an appropriately registered principal who is responsible
for carrying out the plan of heightened supervision, and take into account any
conditions and restrictions imposed by the Hearing Officer or Review
Subcommittee pursuant to paragraph (a) or (b) of this Rule.
(3) Signature of Principal
The plan of heightened supervision, and any amended plan, shall be signed
by the designated principal, and shall include an acknowledgement that the
principal is responsible for implementing and maintaining the plan of heightened
supervision.
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(4) Duration
The plan of heightened supervision, and any amended plan, shall remain in
place until FINRA's final decision takes effect.
*****
9300. REVIEW OF DISCIPLINARY PROCEEDING BY NATIONAL
ADJUDICATORY COUNCIL AND FINRA BOARD; APPLICATION FOR SEC
REVIEW
9310. Appeal to or Review by National Adjudicatory Council
9311. Appeal by Any Party; Cross-Appeal
(a) No Change.
(b) Effect
An appeal to the National Adjudicatory Council from a decision issued pursuant
to Rule 9268 or Rule 9269 shall operate as a stay of that decision until the National
Adjudicatory Council issues a decision pursuant to Rule 9349 or, in cases called for
discretionary review by the FINRA Board, until a decision is issued pursuant to Rule
9351. Any such appeal, however, will not stay a decision, or that part of a decision, that
imposes a permanent cease and desist order. Notwithstanding the stay of sanctions under
this Rule, the Hearing Officer may impose such conditions and restrictions on the
activities of a Respondent as the Hearing Officer considers reasonably necessary for the
purpose of preventing customer harm in accordance with Rule 9285(a), and the Review
Subcommittee shall consider any motion filed pursuant to Rule 9285(b) to modify or
remove any or all of the conditions or restrictions.
(c) through (f) No Change.
(g) FINRA Notification to Member
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When an appeal is filed from a decision finding that a Respondent violated a
statute or rule provision, the Office of Hearing Officers shall promptly notify each
FINRA member with which the Respondent is associated that an appeal has been filed.
9312. Review Proceeding Initiated By Adjudicatory Council
(a) No Change.
(b) Effect
Institution of review by a member of the National Adjudicatory Council on his or
her own motion, a member of the Review Subcommittee on his or her own motion, or the
General Counsel, on his or her own motion, shall operate as a stay of a final decision
issued pursuant to Rule 9268 or Rule 9269 as to all Parties subject to the notice of
review, until the National Adjudicatory Council issues a decision pursuant to Rule 9349,
or, in cases called for discretionary review by the FINRA Board, until a decision is issued
pursuant to Rule 9351. Institution of any such review, however, will not stay a decision,
or that part of a decision, that imposes a permanent cease and desist order.
Notwithstanding the stay of sanctions under this Rule, the Hearing Officer may impose
such conditions and restrictions on the activities of a Respondent as the Hearing Officer
considers reasonably necessary for the purpose of preventing customer harm in
accordance with Rule 9285(a), and the Review Subcommittee shall consider any motion
filed pursuant to Rule 9285(b) to modify or remove any or all of the conditions or
restrictions.
(c) Requirements
(1) through (2) No Change.
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(3) When a decision finding that a Respondent violated a statute or rule
provision is called for review, the Office of General Counsel shall promptly notify
each FINRA member with which the Respondent is associated of the call for
review.
(d) No Change.
*****
9320. Transmission of Record; Extensions of Time, Postponements, Adjournments
9321. Transmission of Record
Within 21 days after the filing of a notice of appeal pursuant to Rule 9311 or a
notice of call for review pursuant to Rule 9312, or at such later time as the National
Adjudicatory Council may designate, the Office of Hearing Officers shall assemble and
prepare an index to the record, transmit the record and the index to the National
Adjudicatory Council, and serve copies of the index upon all Parties. Within seven days
after a Hearing Officer issues an order imposing conditions or restrictions pursuant to
Rule 9285, or at such later time as the National Adjudicatory Council may designate, the
Office of Hearing Officers shall assemble and prepare an amended index and a
supplemental record, transmit the amended index and supplemental record to the
National Adjudicatory Council, and serve copies of the amended index upon all Parties.
The Hearing Officer who participated in the disciplinary proceeding, or the Chief
Hearing Officer, shall certify that the record or supplemental record transmitted to the
National Adjudicatory Council is complete.
*****
9500. OTHER PROCEEDINGS
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9520. Eligibility Proceedings
*****
9522. Initiation of Eligibility Proceeding; Member Regulation Consideration; and
Requirements for an Interim Plan of Heightened Supervision
(a) through (e) No Change.
(f) Submission of an Interim Plan of Heightened Supervision
An application filed pursuant to paragraph (a)(3) or (b)(1)(B) of this Rule that
seeks the continued association of a disqualified person must include:
(1) An interim plan of heightened supervision. The application shall
identify an appropriately registered principal responsible for carrying out the
interim plan of heightened supervision, who has signed the plan and
acknowledged his or her responsibility for implementing and maintaining such
plan. The interim plan of heightened supervision shall be in effect throughout the
entirety of the application review process which shall be considered concluded
only upon the final resolution of the eligibility proceeding. The interim plan of
heightened supervision shall comply with the provisions of Rule 3110, and be
reasonably designed and tailored to include specific supervisory policies and
procedures that address any regulatory concerns related to the nature of the
disqualification, the nature of the sponsoring member's business, and the
disqualified person's current and proposed activities during the review process;
and
(2) A written representation from the sponsoring member that the
disqualified person is currently subject to an interim plan of heightened
supervision as set forth in paragraph (f)(1) of this Rule.
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(g) Determination that an Application is Substantially Incomplete
If the Department of Member Regulation determines that an application filed
pursuant to paragraph (a)(3) or (b)(1)(B) of this Rule that seeks the continued association
of a disqualified person is substantially incomplete, it may reject the application and
deem it not to have been filed. In such case, the Department of Member Regulation shall
provide the sponsoring member notice of the delinquency and its reasons for so doing.
The sponsoring member shall have 10 business days after service of the notice of
delinquency to remedy the application, or such other time period prescribed by the
Department of Member Regulation. An application will be deemed to be substantially
incomplete if:
(1) It does not include the representation required by paragraph (f)(2) of
this Rule; or
(2) The Department of Member Regulation determines that it does not
include a reasonably designed interim plan of heightened supervision that
complies with the standards of paragraph (f)(1) of this Rule.
(h) Consequences for Failure to Timely Remedy an Application that is
Substantially Incomplete
If an applicant fails to remedy an application that is substantially incomplete, the
Department of Member Regulation shall serve a written notice on the sponsoring member
of its determination to reject the application and its reasons for so doing. FINRA shall
refund the application fee, less $1,000, which shall be retained by FINRA as a processing
fee. Upon such rejection, the sponsoring member must promptly terminate association
with the disqualified person.
*****
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9556. Failure to Comply with Temporary and Permanent Cease and Desist Orders,
or Orders that Impose Conditions or Restrictions
(a) Notice of Suspension, Cancellation or Bar
(1) If a member, person associated with a member or person subject to
FINRA's jurisdiction fails to comply with a temporary or permanent cease and
desist order issued under the Rule 9200, 9300 or 9800 Series, FINRA staff, after
receiving written authorization from FINRA's Chief Executive Officer or such
other senior officer as the Chief Executive Officer may designate, may issue a
notice to such member or person stating that the failure to comply with the
temporary or permanent cease and desist order within seven days of service of the
notice will result in a suspension or cancellation of membership or a suspension
or bar from associating with any member.
(2) If a respondent fails to comply with conditions or restrictions imposed
pursuant to Rule 9285 by a Hearing Officer or the Review Subcommittee, FINRA
staff may issue a notice to a respondent stating that the failure to comply with the
conditions or restrictions within seven days of service of the notice will result in a
suspension or cancellation of membership or a suspension or bar from associating
with any member.
(b) No Change.
(c) Contents of Notice
(1) [The]A notice issued pursuant to paragraph (a)(1) of this Rule shall
explicitly identify the provision of the permanent or temporary cease and desist
order that is alleged to have been violated and shall contain a statement of facts
specifying the alleged violation. The notice shall state when the FINRA action
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will take effect and explain what the respondent must do to avoid such action.
The notice shall state that the respondent may file a written request for a hearing
with the Office of Hearing Officers pursuant to Rule 9559. The notice also shall
inform the respondent of the applicable deadline for filing a request for a hearing
and shall state that a request for a hearing must set forth with specificity any and
all defenses to the FINRA action. In addition, the notice shall explain that,
pursuant to Rules 8310(a) and 9559(n), a Hearing Officer or, if applicable,
Hearing Panel, may approve, modify or withdraw any and all sanctions or
limitations imposed by the notice, and may impose any other fitting sanction.
(2) A notice issued pursuant to paragraph (a)(2) of this Rule shall
explicitly identify conditions or restrictions that are alleged to have been violated
and shall contain a statement of facts specifying the alleged violation. The notice
shall state when the FINRA action will take effect and explain what the
respondent must do to avoid such action. The notice shall state that the
respondent may file a written request for a hearing with the Office of Hearing
Officers pursuant to Rule 9559. The notice also shall inform the respondent of
the applicable deadline for filing a request for a hearing and shall state that a
request for a hearing must set forth with specificity any and all defenses to the
FINRA action. In addition, the notice shall explain that, pursuant to Rules
8310(a) and 9559(n), a Hearing Officer or, if applicable, Hearing Panel, may
approve, modify or withdraw any and all sanctions imposed by the notice, and
may impose any other fitting sanction.
(d) through (h) No Change.
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*****
Capital Acquisition Broker Rules
*****
100. MEMBER APPLICATION AND ASSOCIATED PERSON REGISTRATION
*****
111. Membership Proceedings
(a) No Change.
(b) Safe Harbor for Business Expansions
All capital acquisition brokers are subject to FINRA IM-1011-1, [and] IM-1011-2
and IM-1011-3.
(c) No Change.
*****
Funding Portal Rules
*****
900. Code of Procedure
(a) No Change.
(b) Eligibility Proceedings
(1) through (2) No Change.
(3) Initiation of Eligibility Proceeding; Department of Member
Regulation Consideration
(A) Initiation by FINRA
(i) No Change.
(ii) Notice Regarding a Funding Portal Member
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A notice issued to a disqualified funding portal member
shall state that the disqualified funding portal member may apply
for relief by filing an Application or, in the case of a matter set
forth in Funding Portal Rule 900(b)(9[8])(A) a written request for
relief, within 10 business days after service of the notice. If the
funding portal member fails to file the Application or, where
appropriate, the written request for relief, within the 10-day period,
the membership of the funding portal member shall be canceled,
unless the Department of Member Regulation grants an extension
for good cause shown.
(iii) Notice Regarding an Associated Person
A notice issued regarding a disqualified person to a funding
portal member or applicant for funding portal membership under
Funding Portal Rule 110(a) shall state that such funding portal
member or applicant for funding portal membership may file an
Application on behalf of itself and such person or, in the case of a
matter set forth in Funding Portal Rule 900(b)(9[8])(A) a written
request for relief, within 10 business days after service of the
notice. If the funding portal member fails to file the Application
or, where appropriate, the written request for relief, within the 10day period, the funding portal member may not associate or
continue to associate with the disqualified person, unless the
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Department of Member Regulation grants an extension for good
cause shown.
(iv) No Change.
(4) Obligation of Funding Portal Member to Initiate Eligibility
Proceeding
(A) A funding portal member shall file an Application or, in the
case of a matter set forth in Funding Portal Rule 900(b)(9[8])(A) a written
request for relief, with RAD, if the funding portal member determines
prior to receiving a notice under paragraph (b)(3)(A) of this Rule that:
(i) through (iii) No Change.
(5) Withdrawal of Application or Written Request for Relief
A funding portal member may withdraw its Application or, as set forth in
Funding Portal Rule 900(b)(9[8])(A) its written request for relief, at any time
prior to an appeal by filing a written notice with the Department of Member
Regulation and RAD pursuant to FINRA Rules 9135, 9136, and 9137, as adopted
pursuant to Funding Portal Rule 900(a). A funding portal member may withdraw
its Application after the start of an appeal but prior to the issuance of a decision
by the National Adjudicatory Council by filing a written notice with the
Department of Member Regulation and the Office of General Counsel pursuant to
FINRA Rules 9135, 9136, and 9137, as adopted pursuant to Funding Portal Rule
900(a).
(6) through (7) No Change.
(8) Interim Plan of Heightened Supervision
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(A) Submission of an Interim Plan of Heightened Supervision
An application filed pursuant to Funding Portal Rule
900(b)(3)(A)(iii) or Funding Portal Rule 900(b)(4)(A)(ii) that seeks the
continued association of a disqualified person must include:
(i) An interim plan of heightened supervision. The
application shall identify a person with authority to carry out the
interim plan of heightened supervision, who has signed the plan
and acknowledged his or her responsibility for implementing and
maintaining such plan. The interim plan of heightened supervision
shall be in effect throughout the entirety of the application review
process which shall be considered concluded only upon the final
resolution of the eligibility proceeding. The interim plan of
heightened supervision shall comply with the provisions of
Funding Portal Rule 300, and be reasonably designed and tailored
to include specific supervisory policies and procedures that address
any regulatory concerns related to the nature of the
disqualification, the nature of the sponsoring funding portal
member's business, and the disqualified person's current and
proposed activities during the review process; and
(ii) A written representation from the sponsoring funding
portal member that the disqualified person is currently subject to
an interim plan of heightened supervision as set forth in paragraph
(b)(8)(A)(i) of this Rule.
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(B) Determination that an Application is Substantially
Incomplete
If the Department of Member Regulation determines that an
application filed pursuant to Funding Portal Rule 900(b)(3)(A)(iii) or
Funding Portal Rule 900(b)(4)(A)(ii) that seeks the continued association
of a disqualified person is substantially incomplete, it may reject the
application and deem it not to have been filed. In such case, the
Department of Member Regulation shall provide the sponsoring funding
portal member notice of the delinquency and its reasons for so doing. The
sponsoring funding portal member shall have 10 business days after
service of the notice of delinquency to remedy the application, or such
other time period prescribed by the Department of Member Regulation.
An application will be deemed to be substantially incomplete if:
(i) It does not include the representation required by
paragraph (b)(8)(A)(ii) of this Rule; or
(ii) The Department of Member Regulation determines that
it does not include a reasonably designed interim plan of
heightened supervision that complies with the standards of
paragraph (b)(8)(A)(i) of this Rule.
(C) Consequences for Failure to Timely Remedy an
Application that is Substantially Incomplete
If an applicant fails to remedy an application that is substantially
incomplete, the Department of Member Regulation shall serve a written
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notice on the sponsoring funding portal member of its determination to
reject the application and its reasons for so doing. FINRA shall refund the
application fee, less $1,000, which shall be retained by FINRA as a
processing fee. Upon such rejection, the sponsoring funding portal
member must promptly terminate association with the disqualified person.
[(8)](9) Matters That May Be Approved After the Filing of an
Application or Written Request for Relief
(A) No Change.
(B) The Department of Member Regulation, as it deems consistent
with the public interest and the protection of investors, may approve, upon
the filing of an Application by a disqualified funding portal member or a
sponsoring funding portal member and written consent to a heightened
supervisory plan, all Applications seeking relief from disqualifications
arising under Section 3(a)(39) of the Exchange Act.
(i) No Change.
(ii) If the heightened supervisory plan is rejected, the
disqualified funding portal member, sponsoring funding portal
member, or disqualified person shall be bound by the waivers
made under paragraph (b)(9[8])(B)(i) of this Rule for conduct by
persons or bodies occurring during the period beginning on the
date the heightened supervisory plan was submitted and ending
upon the rejection of the heightened supervisory plan and shall
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have the right to appeal such decision pursuant to Funding Portal
Rule 900(b)(12[1]).
[(9)](10) Department of Member Regulation Consideration of
Applications for New Funding Portal Members
In all instances where FINRA receives a Form MC-400 or Form MC400A under this Rule, and such Application is submitted on behalf of an applicant
for membership as a funding portal member under Funding Portal Rule 110(a),
the Department of Member Regulation shall defer a decision on such Form MC400 or Form MC-400A until such time as FINRA has issued a determination on
the application submitted pursuant to Funding Portal Rule 110(a).
[(10)](11) Rights of Disqualified Funding Portal Member, Sponsoring
Funding Portal Member, Disqualified Person, and Department of Member
Regulation
(A) In the event the Department of Member Regulation does not
approve a written request for relief from the eligibility requirements
pursuant to Funding Portal Rule 900(b)(9[8])(A), the disqualified funding
portal member or sponsoring funding portal member may file an
Application under Funding Portal Rule 900(b)(9[8])(B). The Department
of Member Regulation may require a disqualified funding portal member
or sponsoring funding portal member to file an Application with RAD,
notwithstanding the provisions of Funding Portal Rule 900(b)(9[8])(A).
(B) In the event the Department of Member Regulation does not
approve an Application pursuant to Funding Portal Rule 900(b)(9[8])(B),
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the Department of Member Regulation shall inform the disqualified
funding portal member or sponsoring funding portal member of its
decision in writing. The decision shall explain in detail the reason for
denial. The disqualified funding portal member or sponsoring funding
portal member shall have the right to appeal such decision pursuant to
Funding Portal Rule 900(b)(12[1]). If not timely appealed pursuant to
Funding Portal Rule 900(b)(12[1]), the decision issued by the Department
of Member Regulation shall constitute final action of FINRA and shall
become effective immediately.
[(11)](12) Appeal of Department of Member Regulation's Decision to
Deny an Application or a Written Request for Relief
(A) through (C) No Change.
(D) Notice of Hearing and Rights of Parties at Hearing
If a hearing is requested, the hearing shall be held no later than 90
days after the filing of a notice of appeal unless the subcommittee
determines that there is good cause shown for extending the time period.
The appellant and the Department of Member Regulation shall be notified
via mail, email, facsimile, or overnight courier of the location, time, and
date of the hearing not less than 14 business days before the hearing,
unless the parties agree to shorten the time period or where good cause has
been shown for an expedited proceeding under paragraph (b)(12[1])(F) of
this Rule. The appellant and the Department of Member Regulation shall
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be entitled to be heard in person at a hearing, to be represented by an
attorney, and to submit any relevant evidence.
(E) through (M) No Change.
[(12)](13) Discretionary Review by the FINRA Board
(A) Call for Review by the FINRA Board
A Governor may call a proposed National Adjudicatory Council
decision regarding an eligibility proceeding for review by the FINRA
Board if the call for review is made within the period prescribed in
paragraph (b)(13[2])(B) of this Rule.
(B) No Change.
(C) Review at Next Meeting
If a Governor calls an eligibility proceeding for review within the
period prescribed in paragraph (b)(13[2])(B) of this Rule, the FINRA
Board shall review the eligibility proceeding not later than the next
meeting of the FINRA Board. The FINRA Board may order the filing of
briefs in connection with its review proceedings pursuant to this Rule.
(D) through (E) No Change.
[(13)](14) Application to SEC for Review
The right to have any action taken pursuant to this Rule Series reviewed
by the SEC is governed by Section 19 of the Exchange Act. The filing of an
application for review shall not stay the effectiveness of final action by FINRA,
unless the SEC otherwise orders.
*****

