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Registered representative made unsuitable recommendations
and filed an inaccurate Form U-4. Hed, findings uphed and
sanctions modified in part.

Danid Richard Howard ("Howard") appeded the December 1, 1999 decision of a Hearing
Pand. After reviewing the entire record in this maiter, we hold that Howard made unsuitable
recommendations and filed an inaccurate Uniform Application for Securities Indusiry Regigtration or
Trander form ("Form U-4") with NASD Regulation, Inc. ("NASD Regulation”). We impose on
Howard atwo-year suspension in al capacities and a $17,500 fine for the suitability violation; and a 90-
day suspenson in al capacities, to run concurrently with the two-year suspension for the suitability
violation, and a $7,500 fine for the inaccurate Form U-4 filing.

Background

Howard was first registered with the NASD as ageneral securities representetive in April 1983.
He was regigered in that capacity a the following firms on the following dates First Albany
Corporation ("First Albany") from June 1990 to August 1995; H.J. Meyers & Co. ("H.J. Meyers')
from August 1995 to July 1997; The Boston Group from July 1997 to July 1998; the Nationa
Securities Corporation from July 1998 to October 1998; and Moors & Cabot, Inc. ("Moors &
Cabot") from October 1998 to January 1999. Howard is not currently employed in the securities
indudtry.



Factua and Procedura History

The Depatment of Enforcement ("Enforcement”) of NASD Regulation filed a two-count
complaint againg Howard on January 7, 1999. The complaint aleged that Howard had §) violated
Conduct Rules 2110 and 2310 by recommending purchases and sales of speculaive securities to
cusomer M without having reasonable grounds for believing that the transactions were suitable for the
customer; and (i) violated Conduct Rule 2110 by filing inaccurate Form U-4s' Howard filed an
answer to the complaint denying the substantive dlegations. The parties presented evidence during a
two-day hearing.> The evidence related to the two distinct causes of action is discussed separately
below.

Unsuitable Recommendations.  Customer JM was approximately 85 years old when he opened
his account at H.J. Meyersin 1995. Hewasin poor hedth and had failing eyesight.> Customer JM told
his wife that he had originaly opened an account with Howard because he needed more income to pay
his increasing medical expenses” Customer M had assets of approximately $150,000 and an annual
income of approximately $15,000 during the relevant period.”

! The NASD Regulation investigation that culminated in the filing of the complaint began
asaresult of cusomer JM's complaint letter aleging that Howard had engaged in improper conduct in
relation to customer JM's account at H.J. Meyers.

2 Enforcement presented five witnesses: the NASD specid investigator; customer JM's

widow; and three Moors & Cabot employees -- the compliance director, the registration clerk, and the
Boston office branch manager. (Customer JM died in November 1998, after the period of the aleged
unsuitable recommendations) Howard, in addition to testifying himsdlf, presented two witnesses: a
former branch manager of H.J. Meyers, who was hired subsequent to the relevant period, and an
attorney who had spoken with JM's stepson.

3 Customer M had cataract operations in 1994 and 1995. Although he could read
dowly and with some difficulty, he was not capable of reading fine print.

4

As noted above, customer M passed away prior to the hearing in this matter.

° Although the October 1995 H.J. Meyers opening account card indicated that customer
JM had more than $700,000 in assets, Howard admitted that many of the account cards a H.J. Meyers
contained inaccurate information. He could not recal whether the information contained in customer
JM’s H.J. Meyers account card was inaccurate. We note, however, that customer JM did not sign the
H.J. Meyers account card, and there was no evidence that he reviewed or approved the information on
the H.J. Meyers card. Moreover, as discussed infra, the record contains two opening account cards for
other broker-dedlers, including one at which Howard was employed as a registered representative, that
were signed by customer IM and that indicate that he had a net worth of between $50,000 and
$100,000, liquid assets of less than $15,000, and an annua income of less than $15,000. The Hearing
Pand that acted as the initid trier of fact during the proceedings below found that customer JM had



Customer IM's widow testified that customer JM had told Howard that he was interested in
investing in "safe stocks'® Customer JM's widow further testified that her husband had followed
Howard's recommendations and did not initiate transactions on his own. Howard agreed that customer
JM did not cdl him with stock suggestions. Howard dso admitted that he had recommended the
Securities transactions at issue.

Enforcement presented evidence of customer JM's trading a McLaughlin, Piven, Vogd
Securities, Inc. ("McLaughlin®), where he had an account prior to his investing with Howard a H.J.
Meyers. This evidence indicated that cusomer JM had a relatively conservative portfolio prior to
investing with Howard at H.J. Meyers. Customer JM had maintained the McLaughlin account from
May 1994 to August 1996. The McLaughlin account opening card, signed by customer JM, specified
that hisinvestment objectives were "income" and "safety,” and noted that he had a net worth of between
$50,000 and $100,000, liquid assets of less than $15,000, and an annual income of less than $15,000.
An NASD Regulation specid investigator testified that customer M invested in rdlatively conservative
securities, such as municipa bonds, bond mutua funds, and mortgage-backed securities through his
McLaughlin account.

Customer JM opened a brokerage account with Howard a First Albany in March 1995, after
recelving a "cold cdl" from Howard. The Firg Albany account opening card that was signed by
customer JM specified that he was looking for "totd return,” that he was prepared to assume "medium
risk," and that his net worth was between $50,000 and $100,000.

During the saven-month period the First Albany account was open, customer JM engaged in
four purchases of common stock, on March 10, April 27, June 23, and October 13, 1995, investing
from $4,860 to $6,003 per transaction. Customer JM held only one security at any one time, salling the
previoudy-held security on the same day of a new purchase. The leve of turnover in the account was
minima. The First Albany account opened with a value of $4,238 and closed on October 27, 1995
with avaue of $4,806, prior to the transfer of its assetsto H.J. Meyers.

After Howard moved to H.J. Meyers in August 1995, customer JM opened a brokerage
account at H.J. Meyers on October 31, 1995. The H.J. Meyers new account card specified that
customer JM's objectives were "growth" and "growth and income.”

The actud trading activity in cusomer IM's H.J. Meyers account is not in dispute. Over the
10-month period from October 1995 to August 1996, customer JM accepted Howard's
recommendations to execute 30 purchases and 18 sdes of eight different securities, including the

assets of gpproximately $150,000 and income of less than $15,000. We find no reason to dter the
Hearing Pand’ sfinding in this regard and we thus use the same figures.

6 In contrast to the testimony of customer JM's widow, Howard stated that customer JVI
repestedly told him that he wanted a "piece of the action.”
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folowing: Pdomar Medicd Technologies, Inc. ("Pdoma™); Adaptive Solutions, Inc.; Community
Medicad Transportation, Inc. ("Community Medicd"); Magna Lab Class A, Inc.; Nashville Country
Club, Inc. ("Nashville Country™); Excd Technologies, Inc. ("Excd Tech"); American Maerids & Tech
Corporation ("American Materids"); and Dynagen, Inc.

The trading in customer JM's account was particularly active with regard to Palomar securities.
For ingtance, pursuant to Howard's recommendations, customer JV purchased shares of common
stock of Paomar as follows: 2,000 shares at $5.55 per share on November 3, 1995 for $11,115;
1,000 shares at $7.05 per share on December 8, 1995 for $7,065; and 1,000 shares at $5.68 per
share on January 22, 1996 for $5,695. Customer JM sold 4,000 shares of Pomar at $8.42 per share
on February 16, 1996 for total proceeds of $33,665. Customer JM then purchased an additional
1,000 shares of Paomar at $10.71 per share on February 23, 1996 for $10,725. Over the next sSix-
month period, cusomer JM purchased an additiond 4,000 shares of Pdomar in 10 separate
transactions, and sold 2,800 shares of Palomar in four separate transactions.

On June 25, 1996, cusomer M trandferred the investments that he held in his McLaughlin
account from McLaughlin to his H.J. Meyers account. At the time of the trandfer, cusomer JM's
McLaughlin account consisted of the following investments: Aim Congelation Fund, Aim Vaue Fund,
Alliance Tech Fund, Alliance Bond Fund U.S. Government, Class A, a unit investment trust, and New
Y ork Housing Corp. Municipa Bonds. Asaresult of the transfer, customer JM's H.J. Meyers account
increased from $60,146.34 to $128,606.34 in total assats as of June 28, 1996, consisting of
$34,945.20 in municipa bonds, $36,513.39 in mutua funds, $45,040 in common stocks and options,
and $9,243.40 in a unit investment trus. The funds and bonds transferred from customer JM's
McLaughlin account were dl sold in July 1996. From June 28, 1996 to July 26, 1996, the net vaue of
customer JIM's H.J. Meyers account declined from $128,606.34 to $106,239.62. On July 26, 1996,
customer IM's H.J. Meyers account consisted of $30,471.35 in municipa bonds, $6,796.84 in mutual
funds, $62,085.00 in common stocks and options, and $6,886.43 in cash. The decline in the vaue of
the account was primarily the result of the use of the proceeds from the sde of the mutua funds to
purchase additional common stocks, that declined in value by the end of the months in which they were
purchased.” In August 1996, the common stock positions were liquidated at customer JM's request.?
Taking into account the vaue of cusomer JM's McLaughlin holdings that were transferred to H.J.
Meyers, customer M ultimately suffered aloss of gpproximatdy $35,000, which included commissions
and other fees of approximately $25,000.

! Thefollowing transactionsin cusomer M's account are illustrative:  purchase of 3,500
shares of American Materials on July 5, 1996 at $7.705 per share, which were valued at $5 per share
on July 26, 1996; purchase of 1,100 shares of Paomar on July 22, 1996 at $12.015 per share, which
were valued at $9.50 per share on July 26, 1996; and purchase of 2,000 shares of Nashville Country at
$5.754 per share on July 16, 1996; which were valued at $5 per share on July 26, 1996.

8 An NASD Regulation specia investigator tetified that when the securities were sold on
an unsolicited basis, they were sold at higher prices than they would have been had they been sold later
on, except for Excel Tech.



The evidence presented during the hearing below aso indicates that H.J. Meyers was a market
maker for each of the securities that Howard recommended to customer JM. In addition, the evidence
indicates that the reevant securities were dl speculative. For indance, H.J. Meyers compliance
department considered each of the recommended securities to be a speculative investment. Howard,
moreover, admitted during his investigative testimony that many of the securities were speculative in
nature.

Enforcement also presented evidence regarding the holding periods for the securities in
customer JM's H.J. Meyers account, the annud turnover ratio, and the cost-to-equity ratio. The
average holding period for the securities in the account was 40 days. Using amodified Looper andysis,
the account was turned over gpproximately 8.5 times on an annua badis. In addition, the annuaized
cost-to-equity ratio was 54 percent.

Inaccurate Form U-4s. In July 1997, Howard left H.J. Meyers and started working a The
Boston Group.  On July 25, 1997, NASD Regulation staff sent Howard a"Wells' letter,® advising him
that the staff was conddering recommending forma disciplinary action againgt him based on violations of
Conduct Rules 2110 and 2310 in connection with his unsuitable recommendations to customer JV.
NASD Regulation gtaff received a signed receipt indicating that the letter was ddivered on July 26,
1997, during the period when Howard was changing employment from H.J. Meyers to The Boston
Group.’®

On Jduly 24, 1998, there was a mass transfer of regidtrations from The Boston Group to the
Nationa Securities Corporation.™* Howard did not update his Form U-4 a that time to indicate that he

9 A "Wdls' |etter refers to a letter sent by NASD Regulation staff notifying a respondent
"that a recommendation of formd disciplinary charges is being conddered” and usudly provides the
respondent with an opportunity to "submit a written Statement explaining why such charges should not
be brought.” NASD Notice to Members ("NTM") 97-55 (Aug. 1997). See dso Procedures Relating
to the Commencement of Enforcement Proceedings and Termination of Staff Investigations, Rel. No.
33-5310 (Sept. 27, 1972) (discussng recommendations of the Advisory Committee on Enforcement
Policies, which came to be known as the "Wdls Committee," including the suggestion that persons be
given the opportunity to present a satement to the Securities and Exchange Commisson ("SEC")
regarding an investigation pre-complaint).

10 After HJ. Meyers Boston office closed in June 1997, Howard signed a Form U-4
relating to his employment with The Boston Group on July 29, 1997. Howard failed to respond to
Question 221, which asked: "Are you now the subject of any complaint, investigation, or proceeding that
could result in a"yes' answer to parts A-H of thisitem?' On August 22, 1997, Howard amended the
Form U-4 to reflect a"no" answer to the Question 221(1).

1 The Boston Group filed a Form U-5 reporting Howard's departure on July 24, 1998.
The Form U-5 faled to disclose the pending NASD Regulation investigation.  Enforcement did not
alege in the complaint that the July 24, 1998 Form U-5 was inaccurate.
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was the subject of a pending investigation. In explanation of his falure to update the Form U-4,
Howard gtated that he "woke up one morning” and the office had changed from The Boston Group to
the National Securities Corporation.

On October 15, 1998, NASD Regulation staff sent Howard a letter advising him to update his
Form U-4 to reflect a"yes' answer to Question 22I(1), which asks, "Have you been naotified in writing
that you are now the subject of any investigation, regulatory complaint, or proceeding that could result in
a'yes answer to any part of 22A, B, D, E, or F?' Howard acknowledged that he received the Ietter.
Howard did not, however, update the Form U-4 to reflect the NASD Regulation investigation.*

In October 1998, Howard became associated with Moors & Cabot. On November 2, 1998,
Moors & Cabot filed a Form U-4, on behaf of Howard, that inaccurately showed a "no" answer to
Question 221(1). Howard denied that he was responsible for the inaccurate information. Howard
opined that, because he was not sure of the answer to Question 22I(1), he probably left the question
blank and signed and returned the form to the Moors & Cabot regigtration clerk, Carole Fiore
("Fore"). Howard claimed that the check marks that were responsive to Question 221(1) were not
mede by him.

Fiore tetified that anewly hired Moors & Cabot registered representative, like Howard, would
complete his Form U-4 by hand. Fiore would then review the Form U-4 to ensure that it was
complete. Fore aso tedtified that, if there was a problem with how the form was filled out, she would
bring it to the representative's attention immediately. After she recelved the completed and signed Form
U-4, she would deliver it to the branch manager for his signature. After the branch manager had signed
the Form U-4, she filed it with the NASD. Fiore remembered speaking to Howard on severa
occasions concerning his employment documents.  She did not remember whether she specificdly
discussed the Form U-4 with Howard, however.

Fiore acknowledged that she could have made the check mark answering "no" to Question
221(1) on the November 2, 1998 Form U-4. Nonetheless, she stated that she would only have done
S0 dfter noting that the question was left blank and after having spoken to Howard concerning the
correct answer. Fiore stated emphaticdly that she would not have made a change on the Form U-4,
including on Question 221(1), without the representative's approva.™® She aso stated that she did not
gpecificaly remember checking the "no" answer to Question 221(1) on Howard's Form U-4.

12 The National Securities Corporation filed a Form U-5 reporting Howard's departure on

October 26, 1998. The Form U-5 falled to disclose the pending NASD Regulation investigation.
Enforcement did not alege in the complaint that the October 26, 1998 Form U-5 was inaccurate.

13 Fiore had been employed by Moors & Cabot for more than 21 years and she had been
completing Form U-4s for more than 30 years. She stated that she had never before been accused of
changing a Form U-4.
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Hearing Pand Decison. On December 1, 1999, the Hearing Pand issued its decison. The
Hearing Pand found that Howard had violated Conduct Rules 2110 and 2310 by making unsuitable
recommendations to customer JM, and had violated Conduct Rule 2110 by being responsible for the
inaccurate Form U-4 filed with the NASD on November 2, 1998.*

The Hearing Panel fined Howard $17,500 and suspended him for 90 cadendar days for the
unsuitable recommendations, and fined him $7,500 and suspended him for an additiona 90 caendar
days for the filing of an inaccurate Form U-4, for atota fine of $25,000 and a totd suspension of 180
cdendar days. The Hearing Pand aso directed Howard to pay $3,484.25 in hearing costs. This

apped followed.
Discusson

The complaint aleged that Howard had made unsuitable recommendations and filed inaccurate
Form U-4s. Each cause of action will be discussed separately below.

Unsuitable Recommendations. The firgt cause of action dleged that Howard made unsuitable
recommendations to customer JM in violation of Conduct Rules 2110 and 2310. Rule 2110 requires
observation of "high sandards of commercial honor and just and equitable principles of trade,” and Rule
2310 requires associated persons to have reasonable grounds for believing that a recommendation is
suitable for a customer based on his or her financia situation and needs.

The suitability rule can be violated in a number of ways. Mogt often, the rule is violated based
on the qudity of the recommended transactions when compared to the customer's financial Stuation and
needs. See Inre Rafadl Pinchas, Exchange Act Rel. No. 41816, at 10-12 (Sept. 1, 1999). The rule
a0 can be violated if arepresentative's recommendations are quantitatively unsuitable. Asthe SEC has
recognized, "[d]lepending on a particular customer's Stuation and account objectives, the extent of
trading alone may render transactions unsuitable. Hence, excessive trading represents an unsuitable
frequency of trading and violates NASD suitability Sandards™ In re Paul C. Kettler, 51 S.E.C. 30, 32
(1992); see dso Inre Harry Gliksman, Exchange Act Rel. No. 42255, at 4 (Dec. 20, 1999), appeal
filed, 00-70258 (9th Cir. Feb. 22, 2000); In re Michad H. Hume, 52 S.E.C. 243, 245 n.5 (1995).'°

14 The Hearing Pandl determined that Howard's failure to update the Form U-4 after July
24, 1998 was a technicd violation. The Hearing Pand determined that Howard should not be
sanctioned for that violation because the transfer was part of a wholesale transfer that Howard did not
control and was not aware of prior to its completion.

1 We note that NASD rules that are applicable to member firms are applicable to
individuds through Rule 115.

16 The NASD Board of Governors policy statement with respect to fair dedling with
customers, which gppears in the NASD Manud following the suitability rule, provides in pertinent part
as folows "Some practices tha have resulted in disciplinary action and that dearly violate this
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In either case, a representative may make only such recommendations -- or effect such transactions in
cases where the representative controls the account -- as would be consstent with the customer's
financid gtuation and needs. See Rafael Pinchas, supra, a 10; In re Larry IraKlein, 52 S.E.C. 1030,
1040 (1996). Even where a customer affirmatively seeks to engage in highly speculative or otherwise
aggressive trading, a representative is under a duty to refrain from making recommendations that are
incompatible with the cusomer's financid profile. See In re John M. Reynalds, 50 S.E.C. 805, 808-09
(1992) (regardiess of whether the customers wanted to engage in aggressive and speculative trading, the
representative was obligated to abstain from making recommendations that were inconsstent with their
financid gtuaion); In re Gordon Scott Venters, 51 SE.C. 292, 294-95 (1993) (same). With these
generd principlesin mind, we turn to the pertinent facts in this case.

Customer IM was 85 years old when he opened his account at H.J. Meyers. At that time, he
had assets of approximately $150,000 and annua income of approximately $15,000. The H.J. Meyers
new account card indicated that customer JM's objectives were "growth” and "growth and income.”
The new account card did not indicate that his objectives included speculation, dthough that was a
possible investment objective that could have been checked on the form. Yet, Howard recommended
numerous transactions in speculative securities. For ingtance, for the year ending December 31, 1995,
Excd Tech, which customer M initidly purchased on May 7, 1996, had a net loss of $1.59 million or
$.21 per share. In H.J. Meyers January 31, 1996 research newdetter, Adaptive Solutions, Inc., which
customer JM purchased on February 12 and 16, 1996, was described as a speculative buy. In H.J.
Meyers April 30, 1996 research newdetter, Magna Lab Class A, Inc., which customer JM purchased
on June 17 and June 27, 1996, was described as a speculative buy. Additionaly, American Materias
Form SB-2 SEC regigtration statement, dated September 10, 1996, characterized its securities --
which Howard recommended and customer JM purchased -- as involving a high degree of risk and
warned that the company had a limited operating history, recent operating losses, a working capital
deficiency and had logt a sgnificant amount of business. Indeed, Howard admitted that many of the
securities that he recommended to customer M were speculative™  In light of customer IM's financid
Stuation and needs, Howard's recommendations of speculative securities were unsuitable,

Howard's recommendations aso led to an undue concentration of these speculative securities,
making the recommendations particularly unsuitable. In fact, for seven months out of a 10-month
period, approximately 90 percent of customer JM's holdings in his H.J. Meyers account included
Speculative securities. During the hearing below, Howard admitted that cusomer JM's account was
"over-concentrated.” We find that the concentration of these speculative securities in customer JM's
account, under the facts of this case, was unsuitable. See In re Clinton Hugh Holland, J., 52 SE.C.
562, 566 (1995) ("The concentration of high risk and speculative securities in Bradley's account, which

respongbility for fair deding are. . . [e]xcessve activity in a customer's account. . . ." IM-2310-2.
o In his investigative testimony, for instance, Howard stated that customer JM wanted to

invest in speculative securities, that many of the stocks that were sold at H.J. Meyers were speculative,
and that the stocks held in customer IM's H.J. Meyers account were a mixture of both speculative and
growth stocks.
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were predominately underwritten by Paulson, was not suitable.), aff'd, 105 F.3d 665 (9th Cir. 1997)
(table format).

We further find that Howard's recommendations were quantitatively unsuitable.  As an initid
metter, there is no dispute that Howard recommended dl of the transactions in question and that
cusomer JM routindy followed Howards invesment advice The trading activity Howard
recommended was ds0 clearly excessve. Although there is no single test for making an excessve
trading determination, factors such as the turnover ratio,"® the cost-equity ratio," the use of "in and out"
trading,® and the number and frequency of trades in an account introduce some measure of objectivity
or certainty into the andyss and provide a basis for a finding of excessve trading. See Coddlo v.
Oppenheimer & Co., 711 F.2d 1361, 1369 (7th Cir. 1983); Hecht v. Harris, Upham & Co., 283 F.
Supp. 417, 435-36 (N.D. Cal. 1968), modified on other grounds, 430 F.2d 1202 (9th Cir. 1970); In
re John M. Reynaolds, 50 S.E.C. 805, 808 n.12 (1992).

Turnover rates between three and four, for ingtance, have triggered liability for excessve
trading,** and the courts and the SEC have held that there is little question about the excessiveness of

18 The turnover ratio is caculated by applying the 'Looper formula," named after In re

Looper & Co., 38 SE.C. 294 (1958), which divides the total cost of purchases made during a given
period by the average monthly investment. See In re Frederick C. Hdler, 51 SE.C. 275, 276-77
(1993). The turnover retio is computed "by dividing the aggregate amount of the purchases by the
average cumulative monthly invesment, the latter representing the cumulaive totd of the net investment
in the account at the end of each month, exclusive of loans, divided by the number of months under
congderation.” Id. at 279 n.10. A modified Looper formula divides the total cost of purchases by the
average monthly equity. See In re Allen George Dartt, 48 SE.C. 693, 695 (1987); Report of the
Specia Study of the Options Markets to the Securities and Exchange Commission, H.R. Com. Print
IFC3, 96th Cong., 1st Sess. (1978).

19 This is sometimes expressed as the "bresk-even cost factor." The phrases refer to
identical cdculations. See In re Donald A. Roche, Exchange Act Rel. No. 38742 (June 17, 1997).
This caculation represents the percentage of return on the customer's average net equity needed to pay
broker/dealer commissions and other expenses, such as margin interest. Put another way, because of
the transaction codts related to trading, the account would need to gppreciate that amount to break
even. See Frederick C. Hdler, supra, at 276-77.

20 The term "in and out" trading refers to the sde of dl or part of a portfolio, with the
money from the sde being reinvested in other securities, followed by the sde of the newly acquired
securities. See Cogtdlo v. Oppenheimer & Co., 711 F.2d 1361, 1369 n.9 (7th Cir. 1983).

2 In re Donald A. Roche, Exchange Act Rel. No. 38742 (June 17, 1997) (turnover rates
of 3.3, 4.6 and 7.2 provided strong support for finding of churning); In re Gerdd E. Donndly, 52
S.E.C. 600, 602 n.11 (1996) (noting that respondent had acknowledged that "an annualized turnover
rate of between two and four percent is presumptive of churning."); Michadl H. Hume, supra, at 245 n.5
(noting that turnover rates of 3.5 and 4.4 were found to be excessve in past cases); John M. Reynolds,
supra, a 808 n.12 (1992) (finding excessive trading, in part, based on the fact that the account was
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trading when an annual turnover rate in an account is grester than six.” Excessive trading has also been
found in cases in which the cost-equity ratio was between 15 and 30 percent, or more®  With regard
to evidence of "in and out" trading, the Seventh Circuit Court of Appeds has remarked that, "it is a
practice extremdy difficult for abroker to judtify.” Cogdlo, 711 F.2d at 1369 n.9.

Here, Howard recommended 30 purchases and 18 sdes of eight different securities over the
10-month period from October 1995 to August 1996.* The average holding period for the securities
in customer JM's account was 40 days. Using amodified Looper anays's, the account was turned over
approximately 8.5 times on an annual bass. The annudized codt-to-equity ratio was 54 percent,
meaning that the minimum rate of return necessary to cover annua account costs was 54 percent. In
addition, there was a pattern of "in and out” trading in the account. There were, for instance, repeseted
purchases and then sdes of Pdomar, Community Medica, Magna Lab Class A, Inc., Nashille
Country, and Exced Tech after rdativdy short holding periods® Howard's explanation for the

turned over more than four times on an annualized basis); In re R.H. Johnson & Co., 36 S.E.C. 467,
469-80 (1955) (turnovers of 3.26 to 11.1 annualy found to be excessive), &f'd, 231 F.2d 523 (D.C.
Cir. 1956).

2 See, eq., In re Peter C. Bucchieri, 52 S.E.C. 800, 805 (1996) ("While thereis no clear
line of demarcation, courts and commentators have suggested that an annua turnover rate of Sx reflects
excessve trading.") (citing Mihara v. Dean Witter & Co., 619 F.2d 814, 821 (9th Cir. 1980)); In re
Shearson Lehman Hutton Inc., 49 SEE.C. 1119, 1122 (1989) (same).

2 See, eq., Peter C. Bucchieri, supra, at 2-7 (finding that cost-equity ratio for accounts of
22.4 percent, 25.6 percent, 21.8 percent, and 24.9 percent supported finding of excessve trading); In
re Thomas F. Bandyk, Exchange Act Rdl. No. 35415 (Feb. 24, 1995) ("His excessve trading yielded
an annuaized commission to equity ratio ranging between 12.1% and 18.0%."); Frederick C. Hdler,
supra, a 277 (cost-equity ratio of 36 percent evidenced excessve trading); In re Michad David
Sweeney, 50 S.E.C. 761, 763-65 (1991) (cost-equity ratios of 27 percent, 44 percent, 36 percent,
and 22 percent indicated excessive trading).

24 These securities are as follows  Padomar; Adaptive Solutions, Inc., Community

Medicd, Magna Lab Class A, Inc., Nashville Country, Excel Tech, American Materids, and Dynagen,
Inc.

» Customer JM purchased 300 shares of Community Medical on December 14, 1995,
and sold the shares on February 12, 1996. Customer JM purchased 400 shares of Adaptive Solutions,
Inc. on February 12, 1996 and an additional 4,500 shares on February 16, 1996, which he sold on
March 7 and 14, 1996.

Customer M purchased 1,000 shares of Magna Lab Class A, Inc. on March 5, 1996
and an additiona 1,000 shares on March 14, 1996, al of which he sold on March 27, 1996. He then
purchased 1,700 shares of Magna Lab Class A, Inc. on June 17, 1996 and an additiona 3,300 shares
on June 27, 1996, 2,500 of which he sold on July 22, 1996.
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frequency of the trades was that H.J. Meyers emphasized "quick turnover” in the accounts. We find,
however, that the trading activity in cusomer JM's account was quantitatively unsuitable based on
customer IM's financia background and needs.

As discussed above, Howard does not dispute the core facts evidencing his violative conduct.
In fact, he admits that he "stepped over the ling" with regard to the trading in the account. Howard
attempits to explain his conduct by describing the chaotic, high-pressure sdes atmosphere in which he
worked while a H.J. Meyers. The following testimony given by Howard during the hearing below is
illudtrative:

The point iswhen you have a[sc] amaosphere with everyone screaming
and ydling on the phone, you can hardly hear each other think [sic]. It's
not like a norma board room. The noise level was kept up to a fever
[sc] pitch. There were meetings five or Sx times a day. Wha have
you done so0 far? How many shares do you havein [sic]? Can you get
more sharesin this account? What is your commitment that you can do
tomorrow, and | want it in writing. And you have an atmosphere like
that, okay, you tend to go, maybe cross over the line. And you tend to
maybe make recommendations that maybe in hindaght, even though
you're tempted to blame other people and you're tempted to say, well,
the client agreed to it or the dient authorized it, in the full context that
doesn't judtify it.

At another point, Howard stated that walking into H.J. Meyers was like "waking into a carnivd” with
"30 and 40 brokers screaming at their clients” Howard's characterization of the work environment at
H.J. Meyers, however, provides no judtification for his misconduct. Howard's primary focus should
have been on his customer's best interests. If he was incapable of risng above the atmosphere of the
firm, he should have left. The answer certainly was not to recommend unsuitable transactions.

In sum, Howard was obligated to tailor his recommendations to customer JM's financid profile
and investment objectives. Howard's recommendations to customer M did not meet his obligation to
make cugomer-specific determinations of suitability both in terms of the types of securities
recommended and the number of transactions recommended. Howard's recommendations to customer
IM were clearly unsuitable and violated Conduct Rules 2110 and 2310.

|naccurate Form U-4s. The second cause of action aleged that Howard filed inaccurate Form
U-4s. Specificdly, the second cause aleged as follows. () while employed by Nationd Securities

Customer JM purchased 1,000 shares of Exce Tech on May 7, 1996, which he sold
on May 10, 1996. On May 28, and 31, 1996, he purchased an additional 1,000 and 2,000 shares of
Excel Tech, respectively, 1,500 shares of which he sold on June 27, 1996. He purchased 2,000 shares
of Nashville Country on May 3, 1996, which he sold on May 15, 1996. On July 16, 1996, he
purchased an additional 2,000 shares of Nashville Country.
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Corporation between July 1998 and October 1998, Howard failed to update his Form U-4 to include
information concerning NASD Regulation's investigation of customer JM's complaint; (ii) in response to
Question 22I(1) on the Form U-4 filed on November 2, 1998, Howard falsaly checked "no"; and (iii)
Howard continued to fail to amend the Form U-4 filed with Moors & Cabot to reflect ayes' answer to
Quedtion 221(1), which asks whether the sgnatory has been notified in writing that he or she is the
subject of any investigation, regulatory complaint, or proceeding.

According to the record, NASD Regulation staff sent Howard a July 25, 1997 "Wells' letter®
adviang him that the staff was congdering recommending that forma disciplinary action be taken against
him in connection with his unsuitable recommendations to cusomer JM. NASD Regulaion dtaff
received a Sgned receipt indicating the letter was ddivered to Howard on July 26, 1997, during the
period when he was changing employment from H.J. Meyers to The Boston Group.

Subsequent to the Wdlls letter, in NTM 98-27 (March 1998), the NASD amended the Form
U-4, effective March 16, 1998, to define the term "investigation” in Question 22I(1) to include "NASD
Regulation Inc. investigations after a Wells notice has been given or after an associated person has been
advised by the staff that it intends to recommend forma disciplinary action.” NTM 98-27 sated that
anyone who had previoudy been given a"Wdls' notice by NASD Regulation staff reaing to a pending
investigation was obligated to check "yes' to Question 22I(1) the next time any amendment to the Form
U-4 was filed or upon the filing of a new Form U-4 to effect atransfer.?’

On July 24, 1998, there was a mass transfer of regigrations from The Boston Group to the
National Securities Corporation.?® In connection with the transfer, Howard failed to update his Form
U-4 to indicate that he was subject to a pending investigation based on Howard's receipt of the 1997
Widlls letter. Howard's explanation for his failure to update the inaccurate Form U-4 was that he had
awoken one morning to discover for the firgt time that the office had changed from The Boston Group
to the National Securities Corporation. Although the Hearing Panel found that Howard's failure to
update the Form U-4 after July 24, 1998 was a violation, the Hearing Pand did not separately sanction
him for this violation because the transfer was part of a wholesde transfer that Howard did not control
and was not aware of prior to its completion.

26

See supra note 9 and accompanying text.

2 Pursuant to the March 1998 NTM, Howard's required answer to Question 221(1) on
The Boston Group Form U-4 changed from a"no" answer to a"yes' answer. Howard, however, was
not required to file an immediate amendment to update The Boston Group Form U-4 because the need

to update Question 22I(1) resulted not from a change in Howard's circumstances, but from an
expansion of the scope of the term investigation in Question 221(1).

28 The Boston Group filed a Form U-5 reporting Howard's termination on July 24, 1998.
The Form U-5 failed to disclose the pending NASD Regulation investigation.  Enforcement did not
dlege in the complaint that the July 24, 1998 Form U-5 was inaccurate.
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On October 15, 1998, however, NASD Regulation staff sent Howard a letter that, among
other things, advised him to update his Form U-4 to reflect a"yes' answer to Question 221(1). Howard
admits that he received this letter. In addition, Howard became associated with Moors & Cabot in
October 1998. On November 2, 1998, Moors & Cabot, on behaf of Howard, filed a Form U-4 that
inaccurately showed a'"no" answer to Question 221(1). Howard denied that he was responsible for the
inaccurate information. Howard opined that, because he was not sure of the answer to Question
221(1), he probably left the question blank and signed and returned the form to the Moors & Cabot
regidration clerk, Fiore. Howard aso claimed that the check marks made by Question 221(1) were not
mede by him.

Fiore acknowledged that she could have made the check mark answering "no" to Question
221(1) on the November 2, 1998 Form U-4. She stated emphatically, however, that she would not
have completed the answer to Question 221(1) or made a change to it without the broker's approval.
She dso stated that she did not specificaly remember checking the "no" answer to Question 221(1) on
Respondent's Form U-4.

We agree with the Hearing Pand that Howard violated Conduct Rule 2110 because he either
provided inaccurate information on the November 2, 1998 Form U-4 or alowed Moors & Cabot to
file aform containing inaccurate information. That is, by permitting Moors & Cabot to file the Form U-
4 on his behdf, Howard caused an inaccurate Form U-4 to befiled. Even if Howard did not physicaly
check the "no" answer, he is responsible for the inaccurate information because () he should have
checked "yes' to the Question 22I1(1), based on the October 15, 1998 letter that he received from
NASD Regulation; (ii) he admitted he did not check the "yes' answer to Question 221(1); and (iii) he
knew the Form U-4 would be filed. It is axiomatic that the person who provides information for a
regulatory filing and executes that filing is responsible for ensuring thet the information contained therein
is accurate. See In re Robert E. Kauffman, 51 SE.C. 838, 840 (1993) ("Every person submitting
registration documents has the obligation to ensure that the information printed therein is true and
accurate."), aff'd sub nom, Kauffman v. SEC, 40 F.3d 1240 (3d Cir. 1994).

We adso concur with the Hearing Pand's finding that Howard subsequently violated Conduct
Rule 2110 by falling to file an amendment to the November 2, 1998 Form U-4 to correct the error.
The burden of updating a Form U-4 rests with the registered representative. See In re Frank R. Rubba,
Exchange Act Rel. No. 40238, at 5 (Jul. 21, 1998) ("[T]he respongbility for maintaining the accuracy
of the Form U-4, by updaing the information in the filing, as necessary, lies with the registered
representative.”).

Procedural Arguments. Howard raises numerous arguments about perceived procedurd
improprieties. We will address each in turn.

First, Howard clams that Enforcement somehow denied him accessto an attorney. Asaninitia
matter, the SEC has repeatedly held that "there is no congtitutiond or statutory right to the assistance of
counse in NASD proceedings” In re Barry C. Wilson, 52 S.E.C. 1070, 1075 (1996) (citing In re
Phyllis J. Elliott, 51 S.E.C. 991, 996 n.17 (1994); In re Richard R. Perkins, 51 S.E.C. 380, 386
(1993)). In addition, there is no evidence in the record to support Howard's dlegation that




-14-

Enforcement denied him access to an attorney. The Hearing Pandl, moreover, postponed at least one
of the pre-hearing conferences so that Howard could secure counsdl. We thus rgect Howard's claim.

Second, Howard argues that we should take into account an dleged investigation of NASD
Digrict 11 by the SEC. We disagree. As Enforcement points out in its brief on apped, the documents
Howard submitted in support of his clam merdly evidence his complaint to the SEC about Didrict 11.
There is no evidence that the SEC is actudly conducting any investigation of Didrict 11. Even
assuming, arguendo, that such an investigation were being conducted, we fall to see how it would be
relevant to our review, and Howard has not elaborated on this point.

Third, Howard clams that his civil rights were violated because a person representing
Enforcement "uttered a religious and racist epithet directed a [Howard] during the Hearing." He dso
assarts that he was denied access to the hearing transcript, which he argued would vaidate his clam.
Enforcement vehemently denies that any religious or racist epithets were directed toward Howard (or
anyone dse) during the hearing and disputes Howard's claim that he was denied access to the hearing
transcript. We note that Howard was told on multiple occasions that he could either purchase a copy of
the transcript from the court reporting service or review the transcript a Enforcement's offices in
Boston, where Howard lived. Howard failed to take advantage of either opportunity. Nonetheless, the
Nationa Adjudicatory Council subcommittee that presided over the apped proceeding took the unusud
step of providing Howard with a copy of the hearing transcript free of charge because of the gravity of
Howard's allegation. Howard, however, did not provide any citation to the hearing transcript indicating
that improper statements were made. Our review of the hearing transcript, moreover, faled to uncover
any improper statements, let done religious or racist epithets, directed toward Howard by Enforcement
or the Hearing Panel. We, therefore, reject Howard's unsubstantiated assertion.

Fourth, Howard intimates that Enforcement engaged in sdective prosecution of him.  In order
to establish a clam based on sdective prosecution, the proponent must show "that he was singled out
for enforcement action while others who were smilarly stuated were not and that his prosecution was
motivated by arbitrary or unjust consderations, such as race, religion, or the desre to prevent the
exercise of a conditutionaly-protected right." In re Barry C. Wilson, 52 S.E.C. 1070, 1074 (1996).
Howard hasfailed to prove any of the e ements of such aclam.

Fifth, Howard asserts that the Hearing Pand's decision is "null and void" because, according to
Howard, the Enforcement attorney who prosecuted this case is not a licensed attorney. The
Enforcement attorney in question, however, sated that he is a licensed atorney in good standing, and
Howard has presented no evidence to the contrary. In addition, whether the Enforcement attorney in
guestion is a member of the bar has no bearing on Enforcement's ability to bring this action agangt
Howard. Accordingly, we rgect Howard's argument.

Sixth, Howard argues that the case againgt him should be dismissed based on a conflict-of -
interest theory because Digtrict 11 hired James Nestor ("Nestor"), who had been a compliance officer
a H.J. Meyers. We rgect this argument. The NASD Office of Disciplinary Affairs in Washington,
D.C., after athorough and independent review of the investigative file, authorized the complaint against
Howard. Enforcement is the complainant, moreover, not Didrict 11. The attorney representing
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Enforcement in these proceedings dso indicated that he was not in any way acquainted with Nestor and
did not receive any information or assstance from him. Howard has not shown that the aleged conflict
in any way caused him to be prgudiced or otherwise requires dismissal of this action. As aresult, his
dam mug fall.

Seventh, Howard argues that the NASD's Code of Procedure required the Hearing Pandl to
issue the decison within 60 days of the hearing and that because the decision in this case was not issued
within that time frame it is "null and void." We disagree. Procedura Rule 9268 provides in pertinent
part asfollows:

Within 60 days after the find date alowed for filing proposed findings of
fact, conclusons of law, and podt-hearing briefs, or by a date
edtablished a the discretion of the Chief Hearing Officer, the Hearing
Officer shdl prepare a written decison that reflects the views of the
Hearing Pand . . . as determined by mgority vote.

The rule addresses the timing of the Hearing Officer's preparation of the decison (which can then be
digtributed for find gpprova by the other members of the Hearing Pandl) and not the issuance of the
decison. In addition, the triggering event is not the hearing date, but rather "the find date dlowed for
filing proposed findings of fact, conclusions of law, and post-hearing briefs, or by a date established at
the discretion of the Chief Hearing Officer.” Findly, Rule 9268(d) states smply that the Office of
Hearing Officers shal "promptly serve the decison” theregfter.

Eighth, Howard asserts that he was denied the opportunity to provide oral argument during this
apped. The record, however, clearly indicates that Howard was notified on severa occasions of the
date, time and place of the oral argument, and that Howard failed to appear.

Sanctions

The Hearing Pand below impaosed the following sanctions on Howard: $17,500 fine and a 90
day suspension for the unsuitable recommendations and $7,500 fine and an additiona 90-day
suspension for the inaccurate Form U-4, for a tota fine of $25,000 and a total suspension of 180
cdendar days. Howard also was assessed $3,484.25 in costs, congsting of a $750 adminigtrative fee
and a$2,734.25 transcript fee. We will discuss sanctions as to each cause of action separately.

Unsuitable Recommendations. The NASD Sanction Guidelines ("Sanction Guidelines') for a
suitability violation recommend imposing afine of $2,500 to $50,000. See NASD Sanction Guiddines
(1998 ed.) & 83. In addition, in cases involving clearly unsuitable securities and no prior smilar
misconduct, the Sanction Guidelines recommend that the adjudicator consder a suspension of 10 to 30
business days. In egregious cases, the Sanction Guidedines recommend that a longer suspension of up
to two years or a bar should be considered.

We find tha Howard's conduct was egregious. Over a 10-month period, Howard
recommended myriad transactions in speculative securities to cusomer JM that clearly were not suitable
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for him. Customer JM, moreover, suffered a loss of gpproximately $35,000 from this trading, nearly
$25,000 of which resulted from commissions and other fees.

We note that the Hearing Pand below found that Howard had attempted to intimidate customer
M. In paticular, the Hearing Pand stated that Howard's filing of various complaints and lawsuits
againg customer MM and his stepson represented both a failure by Howard to acknowledge his own
misconduct and an attempt to intimidate his customer.”® We specificaly do not rely on this information
in determining appropriate sanctions in this case.

Based on the egregious nature of his misconduct, we order that Howard be suspended for two
yearsin al capacities and fined $17,500 for making unsuitable recommendations to customer JM.

Inaccurate Form U-4s. The Sanction Guidelines recommend a fine of between $2,500 and
$50,000, and the consideration of a suspension for 5 to 30 business days for filing false, mideading, or
inaccurate forms or amendments. See NASD Sanction Guidelines (1998 ed.) a 65. In egregious
cases, the Sanction Guiddines suggest a longer suspension in any or al capacities (of up to two years)
or abar.

Howard argued that he was uncertain whether the NASD Regulation investigation was ongoing
during the rlevant period. We find his pogtion untenable in light of the October 15, 1998 letter sent by
NASD Regulation staff directing Howard to update his Form U-4, a letter that Howard received
immediately prior to his employment at Moors & Cabot. Howard refused to take responsibility for the
filing of the inaccurate Form U-4 on November 2, 1998. Howard chose instead to blame others. For
ingance, in aFebruary 1, 1999 |etter to the Crimina Investigations Unit of the Internd Revenue Service,
Howard clamed that the Moors & Cabot regidtration clerk, Fiore, forged the Form U-4. Howard
repeated this dlegation both in his March 29, 1999 mation in opposition to Enforcement's motion for
summary judgment and during the hearing. Howard never explained why he did not subsequently
correct the inaccurate November 2, 1998 Form U-4. Howard's conduct was egregious, as he
intentiondly ether filed or caused to be filed an inaccurate Form U-4.

We order that Howard be suspended in al capacities for 90 caendar days and fined $7,500 for
his fallure to update his Form U-4 and for filing an inaccurate Form U-4. The 90-caendar-day
suspenson shdl run concurrently with the two-year suspension for the suitability violation.

2 Howard recorded numerous complaints with various law enforcement agencies and filed

lawsuits in three different courts againgt customer JM and/or his stepson. One court reviewing a lower
court's dismissal of Howard's case noted in its decison that the circumstances surrounding the case,
including Howard's complaints to law enforcement agencies and the lawsuits he filed in other courts,
"bring this court to the conclusion that [Howard] herein had no basis for bringing the ingtant action
againg [customer JM] other than to harass him, which in view of [customer IM's| age (88) is no small
matter." The Hearing Pand below viewed Howard's continuous legd actions directed a customer M
and his stepson as both a failure by Howard to acknowledge his own misconduct and an atempt to
intimidate his customer.
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Concluson

Based on the foregoing discussion, we order that Howard be fined $17,500 and suspended for
two years in al capacities for making unsuitable recommendations and fined $7,500 and suspended for
90 cdendar days in dl capacities for the inaccurate Form U-4s (the suspensions to run concurrently).
Accordingly, Howard isfined atotal of $25,000 and suspended in dl capacities for atota of two years.
We aso uphold the Hearing Pandl's imposition of $3,484.25 in costs®

On Behdf of the Nationd Adjudicatory Council,

Joan C. Conley
Senior Vice President and Corporate Secretary

%0 The NAC has consdered dl of the arguments of the parties. They are rgected or
sugtained to the extent that they are inconsistent or in accord with the views expressed herein.  Pursuant
to NASD Procedura Rule 8320, any member who fails to pay afine, costs, or other monetary sanction
imposed in this decision, after seven days notice in writing, will summarily be suspended or expelled
from membership for non-payment. Similarly, the registration of any person associated with a member
who fails to pay any fine, cods, or other monetary sanction, after seven days notice in writing, will
summarily be revoked for non-payment.



