BEFORE THE NATIONAL ADJUDICATORY COUNCIL

NASD REGULATION, INC.

In the Matter of DECISION
Didtrict Business Conduct Committee Complaint No. C8A960052
For Digtrict No. 8
Didtrict No. 8
Complainant,
Dated: October 13, 1998
VS.
Respondent 1
and
Respondent 2
Respondents.

The February 4, 1998 decision of the Digtrict Business Conduct Committee for Digtrict No. 8
("DBCC") regarding Respondent 1 was caled for review pursuant to NASD Procedural Rule 9312
Respondent 2 appealed this matter pursuant to Procedural Rule 9311. After a careful review of the
entire record in this matter, we affirm in part and reverse in part the findings of the DBCC. Asto
Respondent 1, we affirm the DBCC's findings that Respondent 1 failed to amend promptly and file with
the NASD Uniform Applications for Securities Indusiry Regidtration or Trandfer ("Forms U-4") or
Uniform Termination Notices for Securities Industry Regigration ("Forms U-5") to reflect customer
complaints againg representatives of Firm A. As to Respondent 2, we dismiss the dlegations in the
complaint that Respondent 2 failed promptly to amend Forms U-4 and U-5 to reflect customer
complaints againgt representatives of Firm A.

We censure Respondent 1, fine him $5,000, and assess $4,559 in DBCC codts.

Background. Firm A withdrew as a member of the NASD a the end of March 1995.
Respondent 1 entered the securities industry in 1983. From March 25, 1993, until September 1994,

! The Nationd Adjudicatory Council ("NAC") of NASD Regulation, Inc. ("NASD Regulation”)
caled this case for review to determine whether the sanctions imposed by the DBCC for District No. 8
were gppropriate in light of the findings of violations.
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Respondent 1 was associated with Firm A. On August 31, 1994, Firm A's assets were transferred to
Firm B, another member firm, and Respondent 1 resigned as Firm A's compliance director.
Respondent 1 is not currently associated with another member firm.

Respondent 2 entered the securities industry in 1991.  From June 22, 1992, until March 31,
1995, Respondent 2 was associated with Firm A, and from September 1, 1994, until at least December
21, 1994, she was employed by Firm A as its compliance director. Respondent 2 is not currently
associated with another member firm.

Facts

The late Form U-4 and U-5 filings at issue in this matter encompassed a period from January
1994, when the first complaint was recelved by the Firm, until December 1994, when the last form was
filed. The complaint aleged that Respondent 1 and Respondent 2 violated Conduct Rule 2110 by
faling promptly to amend and file with the NASD 35 Forms U-4 and U-5 as required by Article IV,
Sections 2 and 3 of the NASD By-Laws, respectively.”? The DBCC found that of the remaining 30 late
filings, 18 were attributable to Respondent 1 and 12 were attributable to Respondent 2.

March 1993 to August 31, 1994 (Respondent 1's Tenure as Compliance Director).
Respondent 1 served as Firm A's compliance director from March 1993 through August 31, 1994.
The late Form U-4 and U-5 filings at issue with respect to Respondent 1 involved customer complaints
that were filed from January through August 1994, during which time the compliance saff of Frm A
conssted of the compliance director (Respondent 1), three compliance officers. Respondent 2,
Compliance Officer 1 and Compliance Officer 2 and two regidration specidigs. Regidration Specidist
1, who was employed by the Firm from November 1993 until April 1994 and Regidtration Specidist 2,
who was employed by Firm A from March 1992 to March 1995, but was employed in the compliance
department of Firm A only from approximately April 1994 to March 1995. Compliance Officer 1 was
employed by the Firm from March 1989 to September 1994 and Compliance Officer 2 was employed
by the Firm from July 1993 to September 1994.

The job of compliance officer differed from that of the regidration specidigt in that the
compliance officers were required to investigate and resolve the complaints, but were not required to
draft the Disclosure Reporting Page(s) ("DRP(9)") (the part of the Form U-4 and U-5 that contains
information about the reportable event or proceeding) or to file the amended Forms U-4 and U-5.
Compliance Officer 1 and Compliance Officer 2 both tegtified that it was the job of the regigtration

z The DBCC decison incorrectly stated that the complaint dleged atotd of 30 late filings when,
in fact, the complaint aleged atotd of 35 late filings. The Didrict saff stipulated to dismiss four of the
dleged late filings, and the subcommittee of the DBCC that heard this matter directed that one
additiona dleged late filing be dismissed.
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gpecidist to prepare language for, and to file, the amended Forms U-4 and U-5 to reflect the customer
complaints.

According to Compliance Officer 1, the procedure for handling customer complaints during the
time of her employment was that Respondent 1 or Respondent 2 would log in the complaints and then
digribute copies of the complaints to the regisration specidist (Regidration Specidist 2 replaced
Regidration Specidist 1 in April 1994) and compliance officers for subsequent resolution. Compliance
Officer 1 tedtified that her job condsted of reviewing and determining the merits of the customer
complaint. She would investigate the merits of the customer complaint by asking the broker and branch
manager for a written statement and would request copies of customer account documents and order
tickets. After completing her investigation, she would prepare a response to the cusomer. Compliance
Officer 1 maintained that she was not responsible for the updating of Forms U-4 and U-5, but that in
unusua circumstances she would make the determination as to whether a Form U-4 or U-5 had to be
updated, and would prepare and sign the DRPs in such cases.

Compliance Officer 2, an atorney, handled complaints originating from a broker in Minnegpalis,
a broker/deder that Firm A had acquired in July 1992. Compliance Officer 2 maintained that he had
never prepared a DRP form and had never dictated to Regidration Specialist 1 or Regidration
Specidist 2 what should be on a DRP form as aresult of a particular customer complaint.

The two regidration specidists (Regidration Specidis 1 and Regidration Specidist 2)
maintained that they had no independent authority to amend and file Forms U-4 and U-5 to reflect
customer complaints. Their other job responsibilities, however, were not in dispute (.., aranging for
date regidrations and updating Forms U-5 that did not involve customer complaints). Regidration
Specidist 1 testified that she only updated Forms U-4 and U-5 if she was given specific directions to do
s0. In the event that a Form U-4 or U-5 had to be updated regarding a customer complaint,
Regigration Specidist 1 was told what information to enter onto the DRPs. Registration Specidist 1
maintained that, throughout her nine-month tenure a Firm A, Respondent 1 or Respondent 2 would
dictate to her the information that would go on the DRPs, and that she was not given copies of
complaints. Regigtration Specidist 1 did not recal ever having been reprimanded by Respondent 1 or
Respondent 2 for faling timey to update Forms U-4 and U-5, and neither Respondent 1 nor
Respondent 2 claimed that they had reprimanded her with respect to her updating of Forms U-4 and U-
5. Regidration Specidist 1 dated that when she did receive DRPs, she handled them promptly.
Further, Regidration Specidist 1 denied having knowledge of any of the customer complaints that she
was questioned about in connection with this matter. Regidiration Specidist 2 testified that Respondent
2 was his supervisor, both before and after the sde of Firm A. After recelving a handwritten copy of
the updated Forms U-4 and U-5 from Respondent 1 or the compliance officers, Registration Specialist
2 would type the language onto the DRP form.

The Sdeof Firm A. During the weeks preceding the sde of Firm A on August 31, 1994, Firm
B atorneys performed due diligence by interviewing Firm A's compliance personnd and reviewing al
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customer complaints againgt Firm A's registered personnd. The due diligence dso included areview of
the regigration files of Firm A's registered personne. Respondent 2 tedtified that the due diligence
review disrupted the operations of the compliance department because the Firm B attorneys had
removed customer complaint and regigtration files from the compliance department and took the files to
another location within the same building. At the conclusion of the due diligence review, the Firm B
attorneys did not return the files to Firm A's compliance department. Respondent 1 and Respondent 2
therefore had to search the building for the missng files, which they eventudly found in a disheveled
date on the floor in a conference room.

August 31, 1994 to December 1994 (Respondent 2's Tenure as Compliance Director). The
transfer of Firm A's assats to Firm B caused a large increase in the number of customer complaints
beginning in August 1994. Firm A's compliance department received more than 20 complaints per
month in August, September, and October 1994, which equaled or exceeded the number of complaints
received in al of 1992 or 1993.

When Firm A announced the purchase by Firm B, al of Firm A's compliance officers looked
for new employment. Respondent 1 gave a three-week notice of resignation on August 31, 1994, and
he accepted a postion as compliance director a another member firm. The compliance officers,
Compliance Officer 2 and Compliance Officer 1, were hired as compliance officers at Firm B, and then
relocated to other offices in the building in which Respondent 2 continued to work.

On August 17, 1994 Respondent 2 accepted an offer to become the compliance director for
another member firm. She had planned to begin her new position on September 1, 1994. However,
after she had submitted her letter of resignation to Firm A, Firm A's Genera Counsdl pleaded with her
to Say to oversee dl pending compliance matters during the winding-up phase of Firm A's operations.
Respondent 2 tedtified that out of loydty to Firm A's Generd Counsel and to the Firm she agreed to
day & Firm A and become its compliance director. Respondent 2 tedtified that it was her
understanding that, after the sale, Compliance Officer 2 and Compliance Officer 1 would ill be
avaladle to asss her with the pending customer complaints and that Respondent 1 would be available
to work on Firm A compliance matters until his termination on September 21, 1994.

Despite Respondent 2's understanding that Respondent 1 would be available to work on Firm
A compliance matters following the sde of Firm A's assets to Firm B, on September 6 she was advised
by Firm B's Genera Counsd that he would require Respondent 1 to dedicate 100 percent of his
remaining three weeks to assst with the trangtion of compliance responsihbilities to Firm B's legd and
compliance gaff. Firm B's Generd Counsdl aso advised Respondent 2 that Compliance Officer 2 and
Compliance Officer 1 would be required to dedicate 100 percent of their time to Firm B compliance
issues and, therefore, would be unable to assst Respondent 2 with any Firm A compliance métters.

After the departure of Respondent 1, Compliance Officer 2, and Compliance Officer 1, Firm
A's compliance department condsted of Respondent 2 and Regidration Specidist 2. Although
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Respondent 2 attempted to hire additiond personnel to assst Regidratiion Specidist 2 and her with
compliance matters, she had a difficult time finding people willing to take the job. In early September
1994, Respondent 2 hired New Employee 1 to conduct areview of the branch offices and eventualy to
assist with the day-to-day activities of the compliance department once the branch office reviews were
concluded. New Employee 1 had completed eight of the scheduled 29 branch office examinations
when she had a serious automobile accident in early October 1994. As aresult of the accident, New
Employee 1 did not return to her job at Firm A until February 1995.

In approximately early October 1994, Respondent 2 arranged with Firm A Employee 1 who
was from one of Firm A's bank service groups, to fly to Chicago from Columbus, Ohio to work part-
timein Firm A's compliance department. On hisfirst day of work, however, Curran gave Respondent 2
two weeks notice.  Findly, by about mid-October 1994, Respondent 2 succeeded in hiring two
individuas, New Employee 2 and New Employee 3, to assst her and Regidration Specidist 2 in the
compliance department. Neither New Employee 2 nor New Employee 3 had any previous compliance
experience and thus had to be trained by Respondent 2. As aresult of these events, Respondent 2 and
Regidration Specidist 2 were the only full-time employees in Firm A's compliance department from
approximately Sept 1 to mid-October 1994 who worked on customer complaint matters.

In addition to working as a regigtration specidist for Firm A, Regigration Specidist 2 dso was
respongble for maintaining Firm B's "watch lig,"® which demanded a significant amount of his time.
Additionaly, Hurs, Firm B's Generd Counsd, made daily demands on Regidration Specidist 2 to
reproduce al of the regigration files for the hundreds of account executives and/or registered staff that
had transferred to Firm B. Regigtration Specidist 2 tetified that the procedure he followed with respect
to updating the Forms U-4 and U-5 in November and December 1994 was that he would look through
the file to find the origind complant, prepare a rough draft of the DRP, and then submit it to
Respondent 2 to seeif it required any additiona language. Registration Specidist 2 testified that once
he had dl of the rdevant information, it would take him a matter of minutes to update the Forms U-4
and U-5. Upon further questioning, however, Regigtration Specidist 2 admitted that over the entire
period that he worked at Firm A, it would typicaly take him one week to update the Forms U-4 and
U-5 after receiving gpprova of draft language.

After Respondent 2 had assumed the compliance director position at Firm A, she indituted a
new procedure to track complaints. Under the new procedure, Respondent 2 was responsible for
logging in the customer complaints, and Regidration Specidist 2 was respongble for reviewing and
making the initial determination whether an amendment was required on the Form U-4 or U-5 to reflect
a customer complaint. As part of the new process, Registration Speciaist 2 was required to process

$ Before the sdle, Firm B did not have any mutua funds. As aresult of the sale, Firm A's mutud
fund was trandferred to Firm B, which generated a need by Firm B to maintain a "watch list," whereby
certain securities are singled out for specia survelllance in order to spot irregularities.
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the Forms U-4 and U-5 (including the preparation of a draft DRP form) and forward the information to
the person responsible for responding to the customer. Respondent 2 attached a checklist of the
procedures to each customer complaint. Under the new procedure, after Registration Speciaist 2 had
prepared a DRP form, he was supposed to bring it to Respondent 2 to review its contents. It was
undisputed that even under the new procedures, Registration Specidist 2 did not have authority to sign
the DRPs or the amended Forms U-4 or U-5.

In early October 1994, the NASD began its annua examination of Firm A. Respondent 2
clamed that the NASD examiner, inadvertently exacerbated the aready difficult Stuation by borrowing
complaint files that were necessary for the regigtration process and by inggting that the old complaints
be addressed firg, thereby causng delays with respect to the filing of the newer complaints. No other
witness, however, corroborated Respondent 2's claim. Deske tedtified that he had never advised
Respondent 2 or Regidration Specidist 2 that the old complaints had to be filed before the newer
complaints. Additionaly, the NASD examiner testified that he had dways accommodated Respondent
2's and Regidration Specidist 2's requests to return files to them when they were needed to process a
customer complaint.

Regidration Specidig 2 tedtified that he had compiled a lisg of the outstanding customer
complaints and obtained the rdevant cusomer complant files for the NASD examiner. Regidtration
Specidig 2 further tedtified that prior to compiling the ligt, he had not been aware that the Forms U-4
and U-5 had not been updated to reflect those customer complaints. Registration Specidist 2 aso
denied ever having seen the customer complaints at issue prior to his compilation project for the NASD
examiner.

Discusson
Respondent 1. We find that Respondent 1 failed promptly to file amendments to nine Forms U-

5 and five Forms U-4 to reflect customer complaints (as detailed on the attached Schedule A) as
required by Article IV, Sections 2 and 3 of the NASD By-Laws in violation of Conduct Rule 2110

4 Applications for securities industry regidtration or transfer are made on a Form U-4. ArticlelV,
Section 2(a)(3)(c) of the NASD By-Laws requires every gpplication for regidration that is filed with the
NASD to be kept "current” a dl times by supplementary amendments to the origind application.
During the relevant time, Section 2(8)(3)(c) did not specify a period of time within which such
amendments should be made; however, it was industry practice for firmsto file Form U-4 amendments
within 30 days of the filing of a cusomer complaint that was a reportable event or proceeding in
accordance with the criteria set forth in Form U-4.

The NASD requires that a Form U-5 be filed with the NASD following the termination of a
person associated with amember firm. Article IV, Section 3(a) of the NASD's By-Laws provides that,
the member must promptly, but in no event later than 30 cdendar days after such termination, file a
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Among other things, Forms U-4 and U-5 contain a series of questions that request information about
whether the registered representative has been the subject of an investment-related, consumer-initiated,
written complaint, that involved one or more saes practice violations and contained a clam for
compensatory damages of $5,000 or more or was settled for $10,000 or more, or contained an
adlegation involving forgery, theft, misappropriation or converson of funds or securities. The forms dso
request information about whether the registered representative has ever been named as a
respondent/defendant in an investment-related, consumer-initiated arbitration or civil litigation which
dleged one or more saes practice violations. We further find that Respondent 1 did not effectively
ddegate to his compliance gaff the respongbility for filing these amended Forms U-4 and U-5. We,
however, modify the findings of violation made by the DBCC by dismissing certain customer complaints
for which we find Respondent 1 cannot be held responsible. Specifically, we find that Respondent 1 is
not responsible for the three customer complaints that were filed only days before he stepped down as
compliance director, since he did not have 30 days within which to file the relevant amended Forms U-4
and U-5. Accordingly, we dismiss the complaints filed by customers BH, TE, and CP. In addition, we
dismiss the complaint filed by DS because it is not clear from the record that any principa of the Firm
had received notice of the arbitration action at issue.

It was standard operating procedure for Respondent 1 or the compliance officers sometimes to
decide to defer reporting customer complaints on amended Forms U-4 and U-5 based on concerns
about the merit of acomplaint or possible defamation claims by the registered representatives who were
the subject of the complaints. Respondent 1 testified that he had a persond problem placing "frivolous’
complaints on amended Forms U-4 and U-5 because of the potentia for being sued for defamation.

We find that Respondent 1, in fact, was on notice of his obligation to update al Forms U-4 and
U-5 for which there was a reportable event or proceeding, regardiess of the merits of the customer
complaints® In September 1993, Didrict No. 8 staff issued a Letter of Caution ("LOC") that was
issued to Firm A during Respondent 1's tenure as compliance director for falling to file updates to one
Form U-4 and two Forms U-5 in a timey manner. Respondent 1 tedtified that the reason the Firm
received the LOC was because he had determined the complaints at issue had no merit and, therefore,
were not reportable.

Form U-5, and concurrently provide a copy to the person whose association has been terminated.
Article 1V, Section 3(b) of the NASD's By-Laws requires NASD members to file a written amendment
to the Form U-5 within 30 days when the members learn of facts or circumstances causng any
information st forth in the Form U-5 to become inaccurate or incomplete.,

° The Securities and Exchange Commisson ("SEC" or "Commisson") has recognized that a
securities professond's responshbility to ensure compliance with the securities rules is heightened by
prior proceedings by the NASD. See Cogt Containment Services, Inc. Exchange Act Rel. No. 34-
35730 at 770 (May 18, 1995) (finding that respondent’s awareness of the accrua problem involving the
firm's net capitd could only have been heightened by the NASD's prior proceedings).




In a response letter to the NASD regarding the LOC, Respondent 1 stated that the Firm's
practice was to investigate a cusomer complaint and if it was "deemed frivolous or without a reasonable
bass . . . the regigration would remain unaffected.” However, Respondent 1 did acknowledge in his
response letter that it was "mandatory that any complaint containing an dlegation of fraud, churning,
unsuitable recommendations or smilar charges requires the amendment of the individud's Form U-4 or
U-5 within thirty (30) days of receipt." Even after the Firm had received the LOC and Respondent 1
had assured the NASD in his letter of response that he had "modified [the Firm's] procedures to reflect
this rule interpretation,” the Frm's procedure for handling customer complaints essentidly did not
change. The record demondrates that after receiving the LOC Respondent 1 and the compliance
officers continued to investigate the merits of the cusomer complaints before they would coordinate
with the regigration specidist regarding the language for inclusion in the DRPs®

Although Respondent 1 argues that he was not required to "ensure’ that the amendments to
Forms U-4 and U-5 to reflect customer complaints had been made because he had hired competent
gaff to handle the filings, we find no evidence in the record that Respondent 1 effectively delegated the
responghility for such filings to others on his g&ff.” It appears that athough there were occasons on
which the compliance officers prepared and signed the DRPs, their primary respongbility was to
investigate customer complaints and to respond to the customers. The compliance officers assumed that
the regidration specidists handled the updating of the Forms U-4 and U-5 to reflect customer
complaints.  Although the regigtration specididgts tetified that they would prepare the DRPs after
guidance from others, they maintained that they could not independently draft, sign, and file the amended
Forms U-4 and U-5. Respondent 1 testified that Registration Specidist 1's testimony about not being
authorized to sgn DRPs was "a lie" He dso tedtified, however, that it was "not a bad ided’ for
Regigration Specidist 1 to let someone review the DRPs before they were filed. We find Respondent
I'stestimony on thisissue to be inconsstent and therefore not credible.

e Respondent 1 admitted in his testimony that he did not have any follow-up procedures in place
to ensure that the regigtration specidists were preparing the amendments on atimely bass.

! It is undisputed that while Respondent 1 was compliance director there were no written
supervisory procedures setting forth whose responsibility it was to prepare and file the amended Forms
U-4 and U-5. Although Respondent 1 admitted that he was responsible for clearly letting subordinates
know what their job duties were, he testified that he could not, from his persona knowledge, attest to
the steps that were followed by Regisration Specidist 1 and Regidration Speciaist 2  after they
received a copy of the complaint. Respondent 1 testified that he had not persondly trained Registration
Specidist 1 and that he was not aware of what she was specificaly told about the procedures for
handling customer complaints.



-9-

We credit Regidration Specidist 1's and Regidtration Specidist 2's testimony that they would
obtain the wording for the DRPs from Respondent 1 or the compliance officers before obtaining an
authorized sgnature from Respondent 1 or the compliance officers. We dso credit the compliance
officers testimony that, while they were respongble for investigating the customer complaints and
responding to the customers, they were not responsible for the timely filing of the DRPs. We aso find
no evidence in the record that demondtrates that the registration specidists had been delegated the
authority to ensure that amendments to Forms U-4 and U-5 reflecting customer complaints would be
filed in atimey manner.

We find that Respondent 1's contention that the merit of customer complaints should first be
investigated in order to determine whether they are required to be reported is without support. The
cusomer complaints for which we have made findings of violation were reportable events and
proceedings, which required that the Forms U-4 and U-5 at issue be timely updated (.e., within 30
days from the receipt of the customer complaint or notice of arbitration), in accordance with Article IV,
Sections 2 and 3 of the NASD By-Laws.?® In the event the find dispodtion is not known & the time the
initid reporting of the event or proceeding is made on the Form U-4 or U-5, firms are required to file a
subsequent amendment to reflect the outcome, in accordance with the ingtructions contained in Forms
U-4 and U-5.

Respondent 1 also argued that the operations of the compliance department were disrupted by
Firm B's due diligence review and that, as a result, cusomer complaints and regidration files were
sometimes unavailable. We have reviewed the dates that the customer complaints were received by the
Firm and have concluded that dmost dl of the complaints a issue were received months before Firm B
began its review, thus the due diligence review would have had no impact on the amendments to Forms
U-4 and U-5 that were required to be filed as aresult of those complaints. In any event, the fact that
Firm B was performing a due diligence review of the Firm did not absolve Respondent 1 from timely
filing Forms U-4 and U-5 as required.’

8 Item 8 on each of the DRPs requires information about the "current status' of the event or
proceeding. In addition, the DRPs request information about the type of proceeding and the date that
the proceeding was initiated; a description of the dlegations, including the amount of actud or aleged
damages, and the result of the event or proceeding.

o We dso do not credit Respondent 1's argument that he is being held responsible for the aleged
violations amply because the compliance department did not have a computerized "tickler" system in
place that would aert him whenever a 30-day period was ending and the amended Forms U-4 and U-5
had to be filed. He argues that the NASD does not require firms to maintain a tracking system to
ensure that a regigtration specidigt is reporting customer complaints in atimely manner. Respondent 1's
arguments are without merit. Contrary to Respondent 1's argument, we find that the prompt filing of
Forms U-4 and U-5 certainly could have been accomplished without the benefit of a computerized
sysem.
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Respondent 2. We find that Respondent 2 was responsible for the prompt filing of amendments
to Forms U-4 and U-5 to reflect customer complaints. We aso find that Respondent 2 should not be
held ligble for the late filings at issue because she did everything in her power to attempt to carry out her
responghilities as Firm A's compliance director.  Accordingly, we diamiss the dlegations aganst
Respondent 2. Individuas in Respondent 2's position have to make every reasonable effort to identify
compliance problems and to obtain the resources necessary to comply with relevant regulatory
obligations. Accordingly, in circumstances such as those faced by Respondent 2, responsible parties
must either obtain the necessary additiona resources or leave the firm. In this case, Respondent 2 did
what was required by seeking to hire additional daff, and shortly thereafter actudly hiring additiona
daff, to assst with the updating of Forms U-4 and U-5 to reflect customer complaints.  The record
demondtrates that there was an improvement in the timeliness of the filings as a result of Respondent 2's
efforts.

When she became compliance director, Respondent 2 was unexpectedly left with no
compliance staff, except for Regidration Specidist 2. During this period, Firm B's Generd Counsd
congantly inundated Regidration Specidist 2 with work that took his time awvay from the task of
updating Forms U-4 and U-5 to reflect customer complaints. In light of Firm B's demands and
Regigration Specidist 2's mounting workload as a result of the influx of cusomer complants in
September, Respondent 2 told Registration Speciadist 2 in September 1994 to make updating the Form
U-4 and U-5 amendments a top priority, even if it meant that he would have to work evenings and
weekends, and to ignore the demands being made on him by Firm B. Towards the end of September,
Respondent 2 redlized that Regigtration Specidist 2 was not completing the amendments on a timely
bass. She spoke to Regidration Specidist 2 again and explained that the drafting of the amendments
was a priority. Although Respondent 2 had been continuoudly pressuring Registration Specidist 2 over
a period of approximately three weeks to make the amendments a priority, Registration Specidist 2's
performance did not improve. Consequently, Respondent 2 spoke to Firm A's chief financid officer
and Firm A's Generd Counsdl, and asked them to intervene with Registration Specidist 2 to make the
amendments a priority. Firm A's CFO subsequently spoke to Registration Specidist 2 and advised him
that he had to make it a priority to complete the amendments to the Forms U-4 and U-5 on a timely
badis, after which Regidiration Specidist 2's performance improved dramaticaly.*

During this period, Respondent 2 also redlized that she needed more assistance to process the
customer complaints so she attempted to hire additiona staff. As discussed above, she was unable to
find replacements until mid-October 1994.

10 We do not credit Regigtration Specidist 2's denid that while he was employed a Firm A he had
never been given awritten or ord reprimand or a negative evauation about his job performance. Firm
A's CFO and Firm A's Generd Counsdl testified consstent with Respondent 2 that Respondent 2 had
complained to them in September about Registration Specidist 2's performance.
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After the sde of Firm A, Respondent 2 was responsble for al compliance-related duties.
Specificaly, her dutiesincluded the completion of the filings for the firm, the investigation of al customer
complaints, the handling of al regulatory examinations and audits and inquiries, and the completion of
the bank service group audits.  Although she was dso responsible for the updating and filing of the
amendments to the Forms U-4 and U-5, she atempted to delegate much of that respongbility to
Regidration Specidist 2 in light of the fact that she was doing her best to address al of her other
compliance-rdated duties with virtualy no compliance saff. Registration Specidist 2, however, initidly
did not make the filing of the updated Forms U-4 and U-5 a priority. Even after he started amending
and filing the Forms U-4 and U-5, his effort was not enough to keep up with the influx of customer
complaints.

In addition, Respondent 2 was atempting to handle the work of four compliance officers and
was working 12 hour days, seven days aweek and commuting at least two hours every day in an effort
to comply with her regulatory obligations. In determining that Respondent 2 should not be held
respongble for the late filings at issue, we conclude that she did everything humanly possible to comply
with her obligation promptly to file anendments to Forms U-4 and U-5 to reflect customer complaints.™
It appears that had Respondent 2 put aside her other compliance duties to concentrate solely on getting
the updates to the Forms U-4 and U-5 filed it is entirely likely that she would have faced compliance
problems other than those at issue here.

Generd Defenses.” Respondent 1 argues that, athough he was not charged with a failure to
upervise, the DBCC made findings that he had failed adequately to supervise Regigtration Specidist 1
and Regidration Specidist 2 during his tenure as compliance director. He further argues that because
the complaint did not charge him with fallure to supervise, he was deprived of due process because he
had not prepared or presented a defense on the issue of failure to supervises. We rgect these
arguments.  The threshold issue with respect to Respondent 1 is whether he had effectively delegated
the responghility for the timely filing of amendments to Forms U-4 and U-5 to others on the compliance
daff. As discussed above, we find that Respondent 1 had not effectively delegated that responsihility.
Unlike the DBCC, however, we do not reach the question of whether a delegation of the duties at issue
to Regidration Specidig 1 and Regidration Specidist 2 would have been appropriate or whether
further supervision or guidance was necessary under the facts of thiscase. In any event, the DBCC did

u While there may have been some problems accessing Firm A's cusomer complaint and
regigration files as a result of the due diligence review and the NASD examiner's examination, our
decison to dismiss the allegations against Respondent 2 is not based on that fact.

. Although these defenses were offered with respect to both Respondent 2 and Respondent 1,
we congder them only asto Respondent 1 in light of our dismissd of the dlegations againgt Respondent
2.
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not base its findings on a theory of falure to supervise. On the contrary, the DBCC specificaly found
that, because Respondent 1 and Respondent 2 had not delegated their responsibilities for the prompt
filing of the amendments, they (Respondent 1 and Respondent 2) were the respongble parties with
respect to the late filings.

Respondent 1 adso argues that the complaint did not put him on notice as to the factud and
regulatory basis for the NASD's dlegations. The complaint aleged that Firm A, acting through
Respondent 1 and Respondent 2, failed promptly to amend and file with the NASD Forms U-4 and U-
5 to reflect cusomer complaints againgt representatives of the Firm. The Commission has held that
respondents are afforded due process if the record demonstrates the respondent understood the issue
and was afforded an opportunity to defend. In re Orion Securities, Inc., Exchange Act Rel. No. 35001
(Nov. 23, 1994). With respect to the instant matter, the record demondtrates that Respondent 1
understood that the DBCC had charged him with failing promptly to amend and file Forms U-4 and U-
5 to reflect cusomer complaints. He filed a five-page answer to the complaint within a few weeks of
the complaint's filing in which he daimed that he had delegated the responsibility for the filings at issue to
others in the compliance department. Further, the schedule attached to the DBCC's complaint
contained a ligt of the late filings for which Respondent 1 was responsible, including the name of the
relevant registered representative, the customers initials, and the number of days between receipt of the
customer complaints and submission of the respective Forms U-4 and U-5. In addition, Respondent 1
presented testimony that attempted to show that he had delegated responsbility for the filings to
compliance staff personnel. Findly, the record demonstrates that, prior to the hearing, Respondent 1
had never raised the issue that the complaint did not adequatdly inform him of the charges againgt him.

Respondent 1 argues that he was denied due process because he was not permitted to question
the NASD examiner during the DBCC hearing about the basis for the DBCC's decision to hold him
individudly responsble, as opposed to the Firm.® We agree with the argument made by Regiond
Counsd for Digtrict No. 8 that questions in that regard were inappropriate because the entire DBCC,
and not the NASD examiner, authorized the filing of the complaint and because tesimony on the issue
could have reveded confidentid ddiberations by the DBCC. We therefore affirm the determination of
the subcommittee of the DBCC that heard this matter, which refused to order the NASD examiner to
respond to questions about the basis for the DBCC's decision to file the complaint.

Sanctions
The DBCC imposed a censure and a $1,000 fine for Respondent 1's failure promptly to file

amendments to Forms U-4 and U-5 to reflect customer complaints. In assessing sanctions, the DBCC
cited, as mitigating factors, the turmoil that Firm A had experienced as aresult of Firm B's due diligence

13 We note that Firm A had withdrawvn as a member of the NASD in March 1995, which was
well before the time that the complaint in this matter was filed.
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review, including the fact that files were in a Sate of disarray and were missng for periods of time.
While we acknowledge that there was some disruption to the compliance department during this period,
we find that a mgority of the customer complaints for which we have made findings of violation hed
been received by the Firm before Firm B had commenced its due diligence review. Thus, we do not
congder the fact that Firm A's registration and compliance files were in disarray as aresult of Firm B's
due diligence review sufficiently mitigating to justify the impostion of such alow fine ($1,000).

We believe that Respondent 1's fine should be increased to $5,000 to reflect the seriousness of
the violations. We therefore affirm the censure imposed by the DBCC and impose a fine of $5,000.*
We consder the timely updating of Forms U-4 and U-5 to reflect customer complaints to be an
essentid function of compliance departments in light of the importance of such information to the public.
Whether a registered representative has had a number of customer complaints that have resulted in
settlements or disciplinary actions is information that should be avalable to potentid investors. In
assessing the fine, we also have conddered that there were at least 10 instances in which the number of
days between receipt of a customer complaint and submission of an amended Form U-4 or U-5 was
substantia (ranging from 100 to 321 days). In addition, we find Respondent 1's practice of deferring
the filing of so-cdled "frivolous' complaints because of his concern about defamation suits to be
especidly irresponsible because he was on specid notice, from the Firm's prior LOC, that it is
mandatory to disclose promptly customer complaints.™

" When the complaint in this matter was filed, there was no directly gpplicable Sanction Guiddine
("Guiddines’) for the late filing of amendments to Forms U-4 and U-5. By andogy, we consulted the
Guiddine for late reporting of customer complaint information (to the NASD), which recommends a
monetary sanction in the range of $2,500 to $5,000 for afifth late filing. See Guidelines (1996 ed.) at
29. The monetary sanction recommended for a fifth late filing of cusomer complaint information is a
useful guidedine because of the numerous late filings (14) a issue in this matter.

1 Respondent 1 dso tedtified that it was his opinion that when a customer complaint had been
received by the Firm and subsequently withdrawn, it was not necessary to report the event or
proceeding on Forms U-4 and U-5. That view is inconsstent with the requirements of Article IV of the
NASD By-Laws, Sections 2 and 3 and with the directions contained in Forms U-4 and U-5.
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Accordingly, Respondent 1 is censured, fined $5,000, and assessed $4,559 in DBCC costs.*® Pursuant
to NASD Procedura Rule 8320, any member who fails to pay any fine, costs, or other monetary
sanction imposed in this decison, after saven days notice in writing, will summearily be suspended or
expelled from membership for non-payment. Similarly, the regigtration of any person associated with a
member who fails to pay any fine, costs, or other monetary sanction, after seven days notice in writing,
will summarily be revoked for non-payment. We dismiss the dlegations againgt Respondent 2 and
eliminate the censure, $1,000 fine, and the $4,559 in costs imposed by the DBCC.

On Behdf of the Nationd Adjudicatory Council,

Joan C. Conley, Corporate Secretary

16

We have consdered dl of the arguments of the parties. They are rgected or sustained to the
extent that they are inconsstent or in accord with the views expressed herein.



