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' Wednesday, August-04, 2004 '
Barbara Z. Sweeney.
 NASD
. Office of the Corporate Secretary -
1735 K Street, NW L
Washington, DC 20006-1500 -
Re: . Comments-on Notice to. Membem 04-45 Proposed Rule to Impose Specific
* - Sales Practice Standards andSupemsoxyR:qmremsntsforDefmedVaﬂable Annuities

' Transact:ons
DearMs Sweeney'

- Implwsedm:cspondtoﬂ:erequest for comments onthe Notice to Members 04-45 .
("Notice"), which proposes new rules including speciﬁc sales practice standards and superwsory
reqmrements for transactions in deferred variable snnuities ("Proposal")

United Planners' Fmanclal Services of America ("LIPFSA") is & fully disclosed retail broker-.
* dealer registered to conduct business in all domestic jurisdictions, with approximately 350
registered reprcsentauves offering securities through nearly 100 offices of
jurisdiction. UPFSA is a subsidiary of Pacific Select Distributors, a subsidiary of Pacific Life
. Insurance. UPFSA is structured as a Limited Partnership. All UPFSA Partners and
.. representatives are financial and investment planners that provide a variety of financial servmes :
" to their clients.

Asa Limitcd Pamcr of UPFSA, 1 appreciate the- opponunity 10 submit comments on the issues
raised in the proposed rule change by the National Association of Securitics Dealers, Inc
- (NASD).NTM 04-45. The Notice emphasizes thit many firiris bave not followed the "best ..
. practices” guidelines previously issued by the NASD, primarily in Notice to Members 9935,
- The Proposed Rule would impose sales practice standards and supervisory requirements by
' ember firms applicable to deferred vanahle annuities. NASD efforts to enhance investor
protectionare to be commended.

I have reviewed the "Joint Staff Report on Bmkﬁ-Dealcr Sales of Variable Insurance Products”
* issued by the SEC and NASD on Junc 8, 2004 (the "Report”) and am in general agreement that . -
. some action should be taken in the light questionzble sales. practices and investor confusion .
&bout variable annuity transactions. As a Limited Partner of UPFSA, I support the concept of
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ndapﬁngthée:dsﬁngbestpracﬁcesguideﬁnﬁsintoanﬂe,whichwoﬁldlmiformlyapplyinthe

However, the Proposed Rule would go further by imposing significant new burdens on broker-
dealers and tegistered representatives. I believe there are preliminaty steps that could address
the problems in a more effective and cost-efficient manner, and should be cansidered before
more costly and burdensome obligations are imposed, As a registered representative, an OSJ
Manager, and a Limited Partner of UPFSA, I offer the comments below on the Proposed Rule
followed by my specific recommendations. '

Concems with the Proposed Rule
1. As Proposed, Point-of-Sale Risk Disclosure Brochures are Unworkable.

The NASD's point-of-sale risk disclosure brochure concept is premature. The SEChas .
proposed its own point-of-sale disclosure rule, Proposed SEC Rule 15¢2-3 under the Securities
Exchange Act of 1934. The concept of & separate disclosure brochure is itself debatable.
Investors are likely to be distracted from reading the prospectus and confused by multiple
disclosure documents. The NASD should defer action on the point-of-sale disclosure aspects of
its proposed rule until the SEC's ralemaking process has been completed. Most of the critical
comments directed at the SEC's point-of-sale disclosure rule would also apply to the NASD

proposal. . :

a. The concept of each broker-dealer creating, maintaining, and updating its own
versions of risk disclosure brochures for each variable annuity product would be extraordinarily:
expensive, administratively impractical, and risky for broker-dealers. The Proposal calls fora
document that is separate from the prospectus, brief and easy to read yet requires that document
" to highlight the features of the particular variable annuity transaction including, but not limited
to, liquidity issues, sales charges, fees of all types (including mortality and expense charges,
administrative fees, charges for riders or special features and investment advisory fees),
sutrender charges, tax treatment and issues, and market risk.
For example, some NASD members have selling agreements with 50 or more variable ammuity
issuers, Issuers may have four or more different variable annwity products. Each product's
brochure would need to address differences in state laws, often resulting in at least four or five
state-specific variations. In such a situation, the brokerdealer would be required to prepare, .
continually update, and manage 1,000 or more disclosure brochures. Additionally, registcred
representatives would be required to maintain and manage all of the separate disclosure
brochures at each branch location. If a separate disclosure document is deemed desirable, then
the issuing insurance companies who design the anmities and prepare the prospectuses should
prepare it, This requirement should be removed from the Proposal for the following reasons:

a) Any level of detail on just the inclusions Hsted in the Proposal would result in a
document that is neither brief nor easy to read.
b) Member firms, which offer a wide variety of variable annuity products with many

sub-accounts and riders, would have an impossiblc task to maintain current and accurate
disclosure documents for every potential transaction. This requircment would penalize the

" member firm that offers a broad line of variable anmuity products and reward the firm that only
sells a limited line; if not proprictary, of annuity products.
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c) - 'I'I:lrs requirement would result in massive duphcahon ofeffortand . .
inconsistencies in disclosure to-customers. Variable anmity products with wide distribution are
" sold by hundréds of member firms. Each firny wolﬂébcmqmredto create it's own disclosure
... broctiitre; The potential for material errors and omissions is enormous, For each firm to gather
- the data to create a customized disclosure for each such product is an epoymous duphcatwnof L
. Tesources. 'I’wooustomersbuymgmcsamepmductﬁomtwo different member firms will likely
- receive substantially. different disclosure documents. ‘
d) Unless a clear safe harbior. is. provided stating exactly what must be included, or -
may be excluded under this prowsxon. creates aregulatory quagmire for members acnd uIt:mately
conﬁlse the public. ;
) This requirement would be m:possﬂale to-fulfill in the framework of 3 normal .
" sales process. For example, advance creation of the required document would be impossible i
" the clieit is péfmitied to make point of sale decisions as to choice of sub-account(s), optional
© riders, etc. It:shardto:magmehowampmsemauvcoouldmeetthmmquuementmdments
- variable annmtypmductbyphenetoanexisﬂngcustomcrurevencomplew au'armctlonma
smgle personial meeting, :
- This requirement creates a civil lmbﬂnyn-apformcmbcrﬁxms,withtherequued
dxsclosure document providing an attractive foundation on which to base allegations of -
* inadequate or ozmtted disclosurés. This-inereased exposure to civil liability will lead members to
construct legally crafted disclosuoe documents that will work against the NASD's desired
putpose of "bricf and easy toread".
. gy : Mmbcrﬁxmsnotengagedmﬂlepmductmanonbusmessdomthaveﬁm
" databases, facilities and expertisc needed to create and update multiple disclosure documents.
~ Additionally, sponsors would not have-control of the content and accuracy of these-disclosure
dociments describing the products they create and distribute, potentially adding to their -
regulatoryandlorcivﬂ habﬂltyexposm'e B

2 Smtablhty Determination Must Include Insurance and Securities Cons:dcranons
- Thie NASD. ackniowledges thit a variable anmuity contains both an insurance oomponentanda

. securities.component. TthroposedRuleappemtogwehﬂlcornowexghttothemsmanoe

" features of a variable annuity in the suitability analysis.

3. Variable Annuities in Tax-Qualified Retirement Plans are not Unsuitable.
‘Thie Proposed Rule implies that variable aunuities in tax-qualified setirement plans-are presumed

© 1o be uinsiiitable. However, a viriable annuity. may have additiopal features that attract an '
mes&rmﬁaquaﬁﬁedwhmmtphm%thoﬁmgmdwtheahmofaddtnondm
. advantage. Some customers needing the insurance benefits may lack the money outside of their
retirement plén to obtain it. An employer's contributions to the retirement plan may only.be
uuhzedwhenﬂmammtylspmha@edw:thmﬂmplan Customers may be secking to maximize
~ the contribiifidns to their retirement plan. Purchasing an annuity inside a retirement plan
awoxmtpenmwacuswmermohmmemmcebeneﬂmusmgm-wxdonars,perhaps
allowing the customer to afford more benefits.: The National Association for Variable Annuities -
("NAVA") has identified a variety of benefits of a variable annuity in a tax-qualified retirement
plan, including lifetime income payments, fimily protection through the death benefit, and -
guaranteed fees. The primary goal'of a retirement plat is not to obtain tax deferral but to
~ provide retirement income that will lest for the life of the recipient. Variable annuities are
designed to accomplish this goal by providing for the accumnlation of assets during-the owner's
mcome-producmg years, and guaranteeing payments inretirement that last for as long asthe'or
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- - she lives, Manydeﬁnedmnmbwonplansdonotothcrwweofferﬂwnpmﬁdpammmopnm
* so for people who want income they cannot outlive, a-variable anmiity can be very attractive.
4 Customer Information Required Should be Uniform.
Section (a)(2) of the Proposed Rule requires that firms obtain additional information about
' custome:spmhasmgvanablemmws A different standard for variable products will be more
difficult and confusing for representatives, and more expcnsxveforﬁrms Uniform standards for
all products (as-s the current practice) are cheaper, easier, less confusing for representatives and
more importantly, the public. All required customer data gathering should be prescribed in one
" section of'the NASD ruies to avoid inadvertent omissions.
-5, Comparison of Old and Replacmmnt Policies is Not Always Possible. .
The Pmposod Rule would mandate a comparison of the old annuity's features and costs with the
-replacement policy’s features and costs. - A customer may not have retained a copy of the old i
policy or anrassociated person may not'have access to it: The issuer of the old policy may be
+ + uncooperative in furnishinga copy if it kiiows the customer is considering replacing the old
product and can be expected to press the customer not to make a change. Must the firm decline
o do business with that customer because the fequired comparisor cannot be made? The rule
should allow for a customer's certification that the old policy is unavailable. There are instances
when, because of competition driving policy erthancements in variable product market place, an
old policy can be readily determined to bé outdated-or no longer appropriate because of new
| features without an extensive analysis.. - .
6 © One Business Day Tum-around is Uninccessary and Unworkable.
- Therequnedpnnmpﬂsrewew,approﬂval and suitability determination must come within one
business day after the customer has signed the application, The proposal, if implemented in its
- -current form, would require that variable annuity business be processed and supervised
. differenﬂythana&yothupmducthnc,mulunginmefﬁmency much increased costs and
serious eromon of existing compliance and supervisory systems. .

: Inmanyﬁxms adesxgnatedpnnmpalmaynotbeavaﬂable onsuchshortnntlceduetoothﬁrﬁrm--
~ responsibilities. Often times, principals reviewing transactions will request additional
mformanonbeforegrznnngappmva!, and the information cannot be compiled in one day.
Today, representatives in satellitc offices often send' completed applications to the home office
"" by régular mail. ‘The Proposed Rule would require faxes or overnight delivery services, adding
to the cost of the transaction and placing Ubwarranted time pressure on supervisors, :

" An investor is adequately protected by the "free look™ period that starts when he or she réceives
*the policy, The one-day review requirement creates a substantial burden, the possibility of
inadvertent errors, and no additional investor protection. The short time frame may, in fact,
. hinder somie firms' existing review processes. The rule could provide (and require disclosures to .
- .stare)thatmal]cascsanapplicaﬂenisnotacceptedumﬂthcmcwandappmvalhasbemgiven
e bythedesignatedpﬁnc:paLnotymmthcmseoﬁmplacmentsandexchangm -

Y A Standardsfor?ﬁndpalkewewml]nclsar
--»ThePwposethﬁe:eferences“redﬂag"standardsthatamtobesetbytbsﬂrm,btnoﬂ:'asno
guidance or benchmarks to assist a firm in déveloping those standards. For example, what
_“customicer age does the NASD find troublesome? What percentage of net worth? What absolute .
" dollarfigure? What is a “long term" investinent objective in the context of enmuitics? By :
requiring principals to consider these factars but not giving any guidance on what the NASD
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- would eons:der msumable the NASD is not. gwmg firms adequatc tools to comply with. the rule,
‘Reécommended Preliminary Steps - ’

T L " Develop Consensusand Publish "Red Flag" Benchmarks, .
Today; the suitability benchmarks (the "red flags") by which firms will be judged upon

examination are not well defined nor well understood.. NTM 04-45 identifies several

" benchmarks, which are to be set by each firm. ‘While flexibility is important, the industry,

reguiators, and arbitrators could more uniformly and consistently apply better-defined
benchmarks. - Thie standards could be published by the NASD as "best practices” or as a rule.

o -~ Input on these stindards could be obtained from insurance companies, other financial service:
- amnd pmfess:onal associations, and knowledgeable academics. .

2. ++ +. SEC should re-examine the efficacy ofitspmswctusrequirements
Improving customers' understanding of variable ammuity products is a critical part of addressing

- the problems. The SEC, with NASD input, should review and revise the content and: format-of |

prospecMsestamakeﬂwmmmmeanmthocustomIftheSECmdNASDmnunuem

.. believe prospectuses are so ineffective that separate risk disclosure brochures are necessary, then- .

those separate documents should be prepared by the issuing insurance companies and filed with
the SEC as a part of their registration statements. This approach would best assure accuracy, -

. completeness, and uniformity.of disclosures with the lowest overall cost of implementation -
~ . costs which will ultimately be borae by customers.
N Investor Education Could Be Enhanced More Effectively in Other Ways. - -

Thie réasoning behind the proposed risk-disclosure brochure {s, in part, intended to improve ..

~investor education. The-NASD could spearhiead a joint NASD/SEC/insurance and broket-dealer -

. industry task force to create an industry-wide educational brochure or disclosure document of
 géneral application that could be delivered to all variable anmuity customers prior to signing -

" contract applications. For example, options-relatcd risk disclosures are required for cVery new

options acconitit. Customer acknowledgements of these disclosures could be built into -

‘Wiﬂﬁm“fmuéedbyﬂwismﬂngins;urmceeompa:ﬂes,thusbetucrassuﬁngmdconﬁming T

customers' basic inderstanding of the variable annuitics product they are purchasing.

Conclusions

* Asa Limited Partner of Uttited Planners!, I sipport teform to address the problems that have

becn identified by the SEC and NASD in the Joint Report. I believe that current rules already

" provide sufficient guidance for sales practices and supervision related to variable annuity
-+ fransactions, and that those rules should continue to be fully enforced. However, I-am not

. opposed to documcnungmthenﬂesthemqmrementthaiamgistemdrepmscmve,

conjunction with 2 sales presentation on variable anouities, must fuform the customer of the .

" unique features of a the varizble anmuity contract and determine that the deferred variable

annuity as a whole and the underlying sub-accounts recommended are mntablcforthepart&cular

- customer. Ibelieve the recomiriendations described above are an important - and necessary -
.-.;_ﬁrststephzadd:csmgmanyofﬂzcundcﬂymgcausesforthesemdustryprob]cms

- 'Anyrulc,ohanges that yelate to variable annuity transactions should take' intoconsidm-aﬂonthat
- these transaoctions result in a contract between the customer and the insuremee company issuing

the annuity. This means that subsequent transactions such as changes in sub-accounts,

| additional investments into the contract and partial or full Hquidations can be initiated by the
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© " customer with little or no involvement by the member firm or representative who partxelpated in
_ th‘e initia}l purchase transaction. , -

- 1agree that member firmas, which sell variable anmuty transactions, should provide adequate
«  training for their representatives, but I believe current rules describing the firm element training
“fequilrements provide sufficient documentation of this requirement. There is a risk that creating

JERN a specific rule for annuity training may create the impression that training is not required for
s . products not specified.

I believe variable annities are a very atiractive and practical investment vehicle for the majority -
of Americans and it would be a disservice to the public to adopt the provisions ofthis Proposal
that unfaxrly penalize broker-dealers that offer variable annu:ties ‘

‘ Thankyouagamforpmwdmgtheoppomnﬁtyfortheindusn'ytopamclpatehlthenﬂemalﬂng .

Smc_erely,“. s

""" Registered Principal



