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SEC Approves NASD Proposed Rule 9550 Series
on Expedited Proceedings

Executive Summary

On March 9, 2004, the Securities and Exchange Commission (SEC)
approved an NASD proposed rule change that creates the Rule 9550
Series to consolidate, clarify, and streamline most procedural rules
that have an expedited proceeding component.' The new rule text
is contained in Attachment A and is effective on June 28, 2004.

Questions/ Further Information

Questions regarding this Notice may be directed to James S. Wrona,
Associate General Counsel, Office of General Counsel, Regulatory
Policy and Oversight, at (202) 728-8270.

Background

The approved rule change modifies certain NASD rules that

have an expedited proceeding component to make them more
understandable and uniform and to make the overall process for
actions covered by such rules more efficient. In the past, numerous
NASD rules recognized that expedited treatment was needed for
certain types of actions. These actions fell into two general
categories: those that involved misconduct capable of causing
further harm to the investing public, other members, or the integrity
of the markets, and those that could be appropriately expedited for
administrative ease. The expedited actions that are affected by the
rule change generally involve straightforward issues unrelated to
complicated securities transactions (e.g., whether the respondent
paid an arbitration award or NASD fee or provided information
requested by NASD staff).2
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However, the NASD rules with provisions for fast-track procedures varied considerably
in some respects and overlapped in others. The rule change, discussed in detail below,
streamlines and clarifies most expedited rules and makes them more uniform. At the
same time, the modifications, which do not abrogate any substantive rights held by
members or associated persons, continue to ensure that expedited actions are fair to
all parties. The primary rules that have been renumbered and otherwise affected by
the rule change are as follows:

Rule 8220 Series (Suspension for Obstructing Investigations);*

Rule 9410 Series (Procedures for Regulating Activities of a Member
Experiencing Financial or Operational Difficulties);*

Rule 9510 Series (Summary and Non-Summary Proceedings);*

Rule 9530 Series (Suspension or Cancellation for Failure to Pay Dues,
Fees and Other Charges);® and

Rule 9540 Series (Failure to Provide Information or Meet the Eligibility
and Qualification Standards).’

The first major improvement to the expedited proceedings provisions is that they are
reorganized into a single rule series, the Rule 9550 Series, and each type of action is
clearly labeled. The various types of expedited proceedings previously had been located
in different sections of NASD's rules, at times without clear headings, increasing the
likelihood of confusion for interested parties and adjudicators. Going forward,
interested parties simply will need to review the Rule 9550 Series, with its clearly
marked subheadings, to ascertain their rights and obligations with regard to most
expedited actions.

The rule change also consolidates some expedited rules that had similar or overlapping
provisions. For instance, previous Rules 8221(a) and (b) and 9541(a) and (b) had
identical provisions that allowed NASD staff to issue a notice of suspension if a member
or associated person “fail[ed] to provide any information, report, material, data,

or testimony.” Those provisions are now consolidated into a single rule, Rule 9552,
under the rule change. Similarly, previous Rules 9511(a)(2)(B) and 9541(c) both

covered situations where a member or associated person failed to meet eligibility or
qualification standards. Those provisions are currently consolidated and clarified under
the rule change as Rule 9555. The consolidation of these various rules will alleviate
confusion over which rule to use in a particular situation.

The rule change, moreover, separates into individual rules some provisions whose
grouping together had caused confusion. The rule change, for example, separates the
four “non-summary” actions previously located in Rule 9511(a)(2) for failure to pay an
arbitration award, failure to meet eligibility or qualification standards, failure to
comply with certain public communication standards, and failure to comply with a
cease and desist order. Those provisions were not logically connected to one another
and are separated into individual rules under the rule change. The substance of the



04-36

four provisions remains intact, however. NASD separated the four provisions into
individual rules so that their headings clearly denote the substance of the actions. The
previous heading of “non-summary” proceedings was confusing because there are a
number of rules that have an expedited component that could be viewed as “non-
summary” in nature.

The rule change also reorganizes the hearing provisions of these various rules into a
single rule within the new Rule 9550 Series. The new hearing rule, Rule 9559, creates
procedural uniformity for expedited actions. Under the rule change, a respondent
normally may request a hearing at any time prior to the effective date of the action
contained in the notice issued pursuant to the new Rule 9550 Series.®? Under the
previous scheme, some rules had five-day periods while others had seven-day periods to
request hearings, even though the notices often did not become effective for longer
periods of time. This new provision ties the periods together for most of the
proceedings, giving respondents more time to request a hearing without altering the
expedited nature of the proceedings.

In addition, the Rule 9550 Series simplifies the actual hearing process in a number of
ways. First, the rule series channels all requests for hearings to the Office of Hearing
Officers (OHO). Under the previous system, various expedited proceedings were held
before different adjudicative bodies—e.g., NASD Board hearing panels, National
Adjudicatory Council (NAC) hearing panels, OHO hearing panels, hearing officers—
with little justification. That practice proved cumbersome. Under the rule change,
respondents file a written request for a hearing with OHO. For actions involving a
failure to pay an arbitration award or NASD fees, a hearing officer from OHO will act
as the sole adjudicator, as was the previous practice. For all other matters involving
expedited proceedings, an OHO-appointed hearing panel, consisting of a hearing
officer and two hearing panelists, will act as the adjudicative body.® Second, the rule
change allows adjudicators to conduct hearings by telephone. Third, the new rule series
will allow various expedited actions to be consolidated, eliminating the need for parties
to litigate related matters in separate venues.” In brief, the fairness of the process will
not be impaired—and the efficiency will be improved—by these changes.

The Rule 9550 Series also streamlines the procedures for final NASD action. In general,
hearings should be conducted and matters resolved within a specified, shortened
timeframe once a respondent requests a hearing." The use of such timelines is
consistent with the SEC's recent adoption of amendments to its Rules of Practice that
impose completion dates in certain SEC administrative proceedings.” The timelines also
are consistent with both the SEC's and NASD’s emphasis on “real-time enforcement.”

Once the hearing panel or Hearing Officer issues the initial decision, the Review
Subcommittee of the NAC has the ability to call the matter for review in a condensed
timeframe. As was previously the case with most expedited rules, respondents will not
have the right to appeal the matter to the NAC,* and the NASD Board will not have
the ability to call the matter for review. Thus, the hearing panel or hearing officer
decision, if not called for review by the NAC, is NASD’s final action. However, the
respondent will have the ability to appeal a hearing panel or hearing officer decision
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to the SEC."” These provisions ensure that respondents have a right to a full and fair

hearing before OHO and that the NAC has the ability to call matters for review when
appropriate, while eliminating time-consuming review that can significantly delay the
effectiveness of the subject action without necessarily adding benefit to the decision-

making process in these uncomplicated matters.

Endnotes

1

See SEC Order Approving NASD Proposed Rule
Change Relating to Uniform Hearing Procedures
for and Consolidation of Rules Applicable to
Expedited Proceedings, Exchange Act Rel. No.
49380 (Mar. 9, 2004) (File No. SR-NASD-2003-
110), 69 Fed. Reg. 12386 (Mar. 16, 2004).
Although the rule change modifies most of the
rules that have an expedited proceeding
component, the rule change did not modify all
such rules. See, e.g., Rule 1010 Series (Review of
Membership Application); Rule 8320 (Payment of
Fines); Rule 9800 Series (Temporary Cease and
Desist Orders).

In most instances, the issues raised by these types
of proceedings are uncomplicated and the
defenses are limited. For example, in a case
involving a respondent’s failure to pay an
arbitration award, the issue presented is
whether the member or person has paid the
award. A respondent cannot collaterally attack
the actual arbitration award. See John G. Pearce,
52 S.E.C. 796, 798, 1996 SEC LEXIS 1329, at *5
(1996) (“To permit a party dissatisfied with an
arbitral award to attack it collaterally for legal
flaws in a subsequent disciplinary proceeding
would subvert the salutary objective that the
NASD's [arbitration] resolution seeks to
promote.”). In addition, there is “no
requirement under NASD’s rules that an
arbitration award be confirmed by a court
before NASD can commence proceedings to
suspend a member.” Perpetual Secs., Inc.,
Exchange Act Rel. No. 48433, 2003 SEC LEXIS
2096, at *8 (Sept. 3, 2003).

Similarly, in an action for failure to provide
information, the issue presented is whether

the respondent provided information requested
by NASD. It is well settled that respondents
must fully and promptly cooperate with NASD

(see Mark Allen Elliott, 51 S.E.C. 1148, 1150-51,
1994 SEC LEXIS 1765, at *5-6 (1994)), and
respondents cannot second guess NASD
information requests or impose conditions on
responding. See Joseph Patrick Hannan, 53 S.E.C.
854, 859, 1998 SEC LEXIS 1955, at *11 (1998)
(“[Aln NASD member may not ‘second guess’ or
‘impose conditions on’ the NASD's request for
information.”); Michael David Borth, 51 S.E.C.
178, 181, 1992 SEC LEXIS 3248, at *7 (1992)
(“The Rules do not permit second guessing the
NASD'’s requests” or permit a respondent “to
shift his responsibility to others...."”).

The previous Rule 8220 Series (Suspension for
Obstructing Investigations) is now located at
Rule 9552 (Failure to Provide Information or

Keep Information Current).

The previous Rule 9410 Series (Procedures for
Regulating Activities of a Member Experiencing
Financial or Operational Difficulties) is now
located at Rule 9557 (Procedures for Regulating
Activities Under Rules 3130 and 3131 Regarding
a Member Experiencing Financial or Operational
Difficulties).

The previous Rule 9510 Series (Summary and
Non-Summary Proceedings) has been separated
into a number of individual rules. Summary
proceedings under previous Rule 9511(a)(1) for
actions authorized under Section 15A(h)(3) of
the Securities Exchange Act of 1934 (Act) are
now located at Rule 9558 (Summary Proceedings
for Actions Authorized by Section 15A(h)(3) of
the Act). Non-summary proceedings under
previous Rule 9511(a)(2)(A) for failure to comply
with an arbitration award or related settlement
agreement are now located at Rule 9554 (Failure
to Comply with an Arbitration Award or Related
Settlement). Non-summary proceedings under
previous Rule 9511(a)(2)(B) for failure to meet
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the qualification requirements or other
prerequisites for access to NASD or member
services are now located at Rule 9555 (Failure

to Meet the Eligibility or Qualification Standards
or Prerequisites for Access to Services). Non-
summary proceedings under previous Rule
9511(a)(2)(C) for failure to adhere to certain
public communication standards are now located
at Rule 9551 (Failure to Comply with Public
Communication Standards). Finally, non-summary
proceedings under previous Rule 9511(a)(2)(D)
for failure to comply with a temporary or
permanent cease and desist order are now
located at Rule 9556 (Failure to Comply with a
Temporary or Permanent Cease and Desist
Order).

The previous Rule 9530 Series (Suspension or
Cancellation for Failure to Pay Dues, Fees and
Other Charges) is now located at Rule 9553
(Failure to Pay NASD Dues, Fees and Other
Charges).

The previous Rule 9540 Series (Failure to
Provide Information or Meet the Eligibility and
Qualification Standards) has been combined
with two rules in the Rule 9550 Series. Previous
Rules 9541(a) and (b) regarding failure to
provide information are now located at Rule
9552 (Failure to Provide Information or Keep
Information Current). Previous Rule 9541(c)
regarding failure to meet the eligibility and
qualification standards is now located at Rule
9555 (Failure to Meet the Eligibility or
Qualification Standards or Prerequisites for
Access to Services).

The one exception is a notice issued under Rule
9558, which is effective immediately.

The Chief Hearing Officer will select as panelists
persons who meet the qualifications delineated
in Rule 9231(b).

It is not uncommon for a firm to experience
multiple, related problems (for example, a
financial crisis, issues about the qualifications of
the FINOP, and a failure to provide information
in response to NASD staff's queries about the
problems). Under the previous rules, NASD staff
was required to initiate multiple proceedings to
address the issues.

1

12

For instance, Rule 9559(f) states that hearings
for failure to comply with cease and desist
orders, summary proceedings, and members
experiencing financial or operational difficulties
should be held within 14 days and hearings for
all other actions should be held within 60 days
of a request for a hearing. In addition, under
Rule 9559(0), OHO should issue a decision in
cases involving a failure to comply with cease
and desist orders, a summary proceeding, or a
member experiencing financial or operational
difficulty within 21 days and in all other cases
within 60 days of the date of the close of the
hearing. However, the hearing officer or, if
applicable, hearing panel is given flexibility to
manage the progress of the case. In some
instances, parties legitimately may need more
time to explore the issues in the case, gather
and provide detailed documentation, make
preparations for witnesses, draft and file
motions, etc. For good cause shown, or with
the consent of all of the parties to a proceeding,
the hearing officer or, if applicable, the hearing
panel may extend or shorten any time limits
prescribed by the rule. The rule changes thus
give adjudicators the discretion to adapt to the
circumstances of each case.

See SEC Adoption of Amendments to Rules of
Practice, Release Nos. 33-8240, 34-48018, 35-
27686, 39-2408 (June 11, 2003) (File No. S7-04-
03), 68 Fed. Reg. 35787 (June 17, 2003). In the
release, the SEC stated, “Based upon [our]
experience with non-binding completion dates,
the Commission has determined that timely
completion of proceedings can be achieved more
successfully through the adoption of mandatory
deadlines and procedures designed to meet
these deadlines.” /d. The SEC also stated, “Any
and all deadlines and timelines established by
these amendments to the Commission’s Rules of
Practice confer no substantive rights on
respondents.” /d. at 35788. As with the SEC's
amendments, the timelines established by
NASD’s amendments for hearing panels and the
NAC to hold hearings and issue decisions under
Rule 9559 confer no substantive rights on the
parties.
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13 Under many of the previous rules with expedited

components, respondents could not appeal the
matter to an NASD appellate body, such as the
NAC. For example, the NAC appointed the
original, “trial level” hearing panel in actions
under the previous Rule 8220 Series (Failure to
Provide Information). The NASD Board
appointed the hearing panel in actions under
the previous Rule 9510 Series (Summary and
Non-Summary Proceedings). Under neither
previous rule series did a respondent have any
right of appeal to an internal, NASD appellate
body. Similarly, an OHO-appointed hearing
panel’s decision in actions under the previous
Rule 9410 Series (Member Experiencing Financial
or Operational Difficulties) and previous Rule
9530 (Failure to Pay Fees) were not appealable
to the NAC or any other internal, NASD
appellate body.

14 Neither the rule change nor this Notice expands

the scope of matters appealable to the SEC,
however. See, e.g, Warren B. Minton, Jr.,
Exchange Act Rel. No. 46709, 2002 SEC LEXIS
2712, at *9-10 (Oct. 23, 2002) (“[W]e do not have
jurisdiction to review the NASD's denial of
Minton’s motion to vacate the default.... [T]he
NASD merely rejected Minton’s collateral attack
on the NASD's [previous] action.... [E]ven if an
applicant is adversely affected by the NASD's
denial of a motion to set aside a default, that
fact ‘does not transform the denial into a
reviewable NASD order.'”); Gary A. Fox,
Exchange Act Rel. No. 46511, 2002 SEC LEXIS
2381, at *3-5 (Sept. 18, 2002) (“[W]e are
precluded from considering an applicant’s
application for review if that applicant failed to
follow the NASD's procedures.... Fox failed to
respond to NASD requests for information, failed
to respond to the...notice of his suspension, and
failed to apply for reinstatement within the time
required.... [W]e are [thus] precluded from
considering Fox’s application for review."”).

©2004. NASD. All rights reserved. Notices to Members attempt to present information to readers in a format that is
easily understandable. However, please be aware that, in case of any misunderstanding, the rule language prevails.



ATTACHMENT A

Text of Rule Change

New language is underlined and deletions are in brackets.
* ok %k k
0116. Application of Rules of the Association to Exempted Securities

(a) No Change.

(b) Unless otherwise indicated within a particular provision, the following Rules of the
Association and Interpretative Materials thereunder are applicable to transactions and business
activities relating to exempted securities, except municipal securities, conducted by members and
associated persons: 2110, 2120, 2210, IM-2210-1, IM-2210-2, IM-2210-3, 2250, 2270, 2310,
IM-2310-2, IM-2310-3, 2320, 2330, IM-2330, 2340, 2430, 2450, 2510, 2520, 2521, 2522, IM-
2522, 2770, 2780, 2820(g), 2910, 3010, 3020, 3030, 3040, 3050, 3060, 3070, 3110, IM-3110,
3120, 3130, IM-3130, 3131, 3140, 3230, 3310, IM-3310, 3320, IM-3320, 3330, 8110, 8120,
8210, [8221, 8222, 8223, 8224, 8225, 8226, 8227], 8310, IM-8310-1, IM-8310-2, 8320, [and]
8330, and 9552.

* ok %k k
2210. Communications with the Public
(a) through (b) No Change.
(c) Filing Requirements and Review Procedures
(1) through (4) No Change.
(5) Requirement for Certain Members to File Material Prior to Use

(A) No Change
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(B) Notwithstanding the foregoing provisions, the Department, upon
review of a member's advertising and/or sales literature, and after determining
that the member has departed from the standards of this Rule, may require that
such member file all advertising and/or sales literature, or the portion of such
member's material which is related to any specific types or classes of securities or
services, with the Department, at least 10 business days prior to use. The
Department will notify the member in writing of the types of material to be filed
and the length of time such requirement is to be in effect. Any filing requirement
imposed under this paragraph will take effect 21 [30] calendar days after service
of [the member receives] the written notice, during which time the member may

request a [appeal pursuant to the] hearing [and appeal] under Rules 9551 and

559 [procedures of the Code of Procedure contained in the Rule 9510 Series].

(6) through (10) No Change.

(d) through (e) No Change.

% sk ok sk ok

2220. Options Communications with the Public

04-36

(a) through (b) No Change.

(c) Association Approval Requirements and Review Procedures

(1) No Change.
(2) (A) No Change.

(B) The Department shall notify the member in writing of the types of
material to be filed and the length of time such requirement is to be in effect. The

requirement shall not exceed one year, however, and shall not take effect until
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21[30] calendar days after service of [the member receives] the written notice,
during which time the member may request a hearing under Rules [9514] 9551
and 9559[, and any such hearing shall be held in reasonable conformity with the
hearing and appeal procedures of the Rule 9510 Series].
(3) through (5) No Change.

(d) No Change.

* ok %k *
3110. Books and Records
(a) through (h) No Change.
Cross References - Rule 2860(b)(17), Options, Maintenance of Records
- Rule 8210, Reports and Inspection of Books for Purpose of Investigating Complaints
- [Rule 8220, Suspension of Members for Failure to Furnish Information Duly Requested]

Rule 9552. Failure to Provide Information or Keep Information Current

- IM-2310-2, Fair Dealing with Customers
* ok %k *
3130. Regulation of Activities of Members Experiencing Financial and/or Operational
Difficulties

(a) through (d) No Change.

(e) A member shall suspend all business operations during any period of time when the
member is not in compliance with applicable net capital requirements as set forth in SEC Rule
15¢3-1. [The Department of Member Regulation] NASD staff may issue a notice to such
member directing it to suspend all business operations; however, the member's obligation to

suspend all business operations arises from its obligations under SEC Rule 15¢3-1 and is not
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dependent on any notice that may be issued by [the Department of Member Regulation] NASD
staff.

(f) Any notice directing a member to limit or suspend its business operations shall be
issued by [the Department of Member Regulation] NASD staff pursuant to Rule [9412] 9557.

* ok %k *
3131. Regulation of Activities of Section 15C Members Experiencing Financial and/or
Operational Difficulties

(a) through (d) No Change.

(e) A member shall suspend all business operations during any period of time when the
member is not in compliance with applicable net capital requirements as set forth in Section
402.2 of the rules of the Treasury Department. [The Department of Member Regulation] NASD
Staff may issue a notice to such member directing it to suspend all business operations; however,
the member's obligation to suspend all business operations arises from its obligations under
Section 402.2 of the rules of the Treasury Department and is not dependent on any notice that
may be issued by [the Department of Member Regulation] NASD staff.

(f) Any notice directing a member to limit or suspend its business operations shall be
issued by [the Department of Member Regulation] NASD staff pursuant to Rule [9412] 9557.

* ok % Kk
8220. [Suspension for Obstructing Investigations| Reserved

(This rule series was amended and incorporated into new NASD Rule 9552 by SR-NASD-

2003-110.)

[8221. Notice]

[(a) Notice to Member]
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[If a member fails to provide any information, report, material, data, or testimony
requested pursuant to the NASD By-Laws or the Rules of the Association the Department of
Enforcement or the Department of Market Regulation may provide written notice to such
member specifying the nature of the failure and stating that the failure to take such action within
20 days after service of the notice constitutes grounds for suspension of membership.]

[(b) Notice to Person Associated with Member|

[If a person associated with a member fails to provide any information, report, material,
data, or testimony requested pursuant to the NASD By-Laws or the Rules of the Association, the
Department of Enforcement or the Department of Market Regulation may provide written notice
to such person specifying the nature of the failure and stating that the failure to take such action
within 20 days after service of the notice constitutes grounds for suspending the association of
the person with the member.]

[(¢) Service of Notice]

[The Department of Enforcement or the Department of Market Regulation shall serve the
member or person associated with a member with such notice via personal service or overnight
courier or by facsimile at the location described in Rule 9134(b). Service by overnight courier
shall be accomplished by sending the papers through an overnight courier service that generates
a written confirmation of receipt or of attempts at delivery.]

[8222. Hearing]

[(a) Request for Hearing]

[Within five days after the date of service of a notice issued under Rule 8221, a member
or person associated with a member served with a notice under Rule 8221(c) may file with the

NASD Regulation Office of General Counsel a written request for an expedited hearing before a
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subcommittee of the National Adjudicatory Council. The request shall state with specificity why

the member or associated person believes that there are insufficient grounds for suspension or

any other reason for setting aside the notice issued by the under Rule 8221.]

04-36

[(b) Hearing Procedures]

[(1) Appointment of Subcommittee]

[If a hearing is requested, the National Adjudicatory Council or the Review
Subcommittee described in Rule 9120 shall appoint a subcommittee to conduct the
hearing and decide whether the member or person associated with a member should be
suspended. The subcommittee shall be composed of a current member of the National
Adjudicatory Council and one or more current or former members of the National
Adjudicatory Council or former Governor or Director.]

[(2) Time of Hearing]

[The hearing shall be held within 30 days after the date of service of the notice
issued under Rule 8221. Not later than seven days before the hearing, the subcommittee
shall serve the member or person associated with a member with written notice of the
date and time of the hearing via overnight courier or facsimile and notify the Department
of Enforcement or the Department of Market Regulation of the date and time of the
hearing.]

[(3) Transmission of Documents]

[Not later than seven days before the hearing, the Department of Enforcement or
the Department of Market Regulation shall serve the member or person associated with a
member via overnight courier with all documents that were considered in connection with

the decision to issue a notice under Rule 8221, unless a document meets the criteria of
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Rule 9251(b) (1)(A), (B), or (C). A document that meets such criteria shall not constitute
part of the record, but shall be retained by the Association until the date upon which the
Association serves a final decision or, if applicable, upon the conclusion of any review by
the Commission or the federal courts. The Department of Enforcement or the Department
of Market Regulation shall provide a copy of the documents transmitted to the member or
person associated with a member to the subcommittee. |

[(4) Counsel]

[The member or person associated with a member and the Department of
Enforcement or the Department of Market Regulation may be represented by counsel at a
hearing conducted under this Rule.]

[(5) Evidence]

[Formal rules of evidence shall not apply to a hearing under this Rule. Not later
than four days before the hearing, the member or person associated with a member and
the Department of Enforcement or the Department of Market Regulation shall exchange
copies of proposed hearing exhibits and witness lists and provide copies of the same to
the subcommittee. ]

[(6) Witnesses]

[A person who is subject to the jurisdiction of the Association shall testify under
oath or affirmation. The oath or affirmation shall be administered by a court reporter or a
notary public.]

[(7) Additional Information]

[At any time during its consideration, the subcommittee may direct the member or

person associated with a member or the Department of Enforcement or the Department of
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Market Regulation to submit additional information. Any additional information
submitted shall be provided promptly to all parties at least one business day before the
subcommittee renders its decision. ]

[(8) Transcript]

[The hearing shall be recorded and a transcript prepared by a court reporter. The
member or person associated with a member may purchase a copy of the transcript from
the court reporter at prescribed rates. A witness may purchase a copy of the transcript of
his or her own testimony from the court reporter at prescribed rates. Proposed corrections
to the transcript may be submitted by affidavit to the subcommittee within a reasonable
time determined by the subcommittee. Upon notice to the participants in the hearing, the
subcommittee may order corrections to the transcript as requested or sua sponte. ]

[(9) Record]

[The record shall consist of all documents that were considered in connection with
the decision to issue a notice under Rule 8221, the notice issued under Rule 8221, the
request for hearing filed under Rule 8222, the transcript of the hearing, and each
document or other item of evidence presented to or considered by the Subcommittee.
The Office of the General Counsel of NASD Regulation shall be the custodian of the
record. ]

[(10) Failure to Appear at Hearing]

[If a member or person associated with a member fails to appear at a hearing for
which it has notice, the subcommittee may dismiss the request for a hearing as

abandoned, and the notice issued under Rule 8221 shall become the final action of the
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Association. Upon a showing of good cause, the subcommittee may withdraw a
dismissal entered pursuant to this subparagraph. |

[8223. Decision]
[(a) Subcommittee]

[(1) Proposed Written Decision]

[The subcommittee may suspend or cancel the membership of a member or
suspend the association of a person with a member for failure to take the action required
by the notice issued under Rule 8221. The subcommittee shall prepare a proposed
written decision, and if the subcommittee determines that a suspension should be
imposed, the proposed written decision shall state the grounds for the suspension or
cancellation and the conditions for terminating the suspension. The subcommittee shall
provide its proposed written decision to the NASD Board of Governors. ]

[(2) Issuance of Decision After Expiration of Call for Review Period]

[If no Governor calls the proceeding for review within the time prescribed in
paragraph (b)(1), the subcommittee's proposed written decision shall become final, and
the subcommittee shall serve the final written decision on the member or associated
person via overnight courier or facsimile.]

[(b) NASD Board of Governors]

[(1) Call For Review by Governor]

[A Governor may call the suspension or proceeding for review if the call for
review is made not later than ten days after the Governor receives the subcommittee's
proposed written decision. By a unanimous vote of the NASD Board of Governors, the

NASD Board of Governors may shorten the call for review period to less than ten days.
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By an affirmative vote of the majority of the NASD Board of Governors then in office,
the NASD Board of Governors may, during the ten day period, vote to extend the period
to more than ten days.]

[(2) Review and Decision]

[If a Governor calls the suspension proceeding for review within the time
prescribed in subparagraph (1), a review panel shall meet and conduct a review not later
than 14 days after the call for review. The review panel shall be composed of the NASD
Board Executive Committee, except that the Governor who calls the proceeding for
review shall serve on the review panel in lieu of a member of the Executive Committee
who has the same classification (Industry, Non-Industry, or Public) as such Governor.
The review panel may affirm, modify, or reverse the decision of the subcommittee. Not
later than seven days after the review panel meeting, the review panel shall serve a final
written decision on the member or person associated with a member via overnight courier
or facsimile. The decision shall state the disposition of the suspension proceeding, and if
a suspension is imposed, state the grounds for the suspension and the conditions for
terminating the suspension.]

[(¢) Effective Date]

[A final written decision served under this Rule shall become effective upon service and
shall constitute final action of the Association. ]
[8224. Notice to Membership]

[The Association shall provide notice of a suspension or cancellation under the Rule 8220
Series and the grounds therefor in the next membership supplement. ]

[8225. Termination of Suspension]
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[(a) Filing of Request]

[A suspended member or person associated with a member may file a written request for

termination of the suspension on the ground of full compliance with the notice issued under Rule

8221 or, if applicable, the conditions of a decision under Rule 8223, with the head of the

department or office of the Association that filed the notices under Rule 8221.]

[(b) Response by Association Staff]

[The head of the department of the Association that filed the notice under Rule 8221 shall

respond to the request in writing within five days after receipt of the request.]

04-36

[(1) Request Granted]

[If the head of the department or office grants the request, he or she shall serve
the member or person associated with a member with written notice of the termination of
the suspension via overnight courier or facsimile.]

[(2) Request Denied]

[If the head of the department or office denies the request, the suspended member
or person associated with a member may file a written request for relief with the NASD
Regulation Office of General Counsel. If the member or person associated with a member
files the written request for relief within 30 days after service of the decision under Rule
8223, the review panel constituted under Rule 8223 shall respond to the request for relief
in writing within ten days after receipt of the request. If the member or person associated
with a member files the written request for relief more than 30 days after service of the
decision under Rule 8223, the National Adjudicatory Council shall respond to the request

for relief in writing within ten days after receipt of the request. The review panel's or
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[8226.

National Adjudicatory Council's response shall be served on the member or person
associated with a member via overnight courier or facsimile.]
Copies of Notices and Decisions to Member]

[A copy of a notice or decision under the Rule 8220 Series that is served on a person

associated with a member shall be served on such member.]

[8227.

Other Action Not Foreclosed]

[Action by the Association under the Rule 8220 Series shall not foreclose action by the

Association under any other Rule.]

% sk ok sk ok

IM-8310-2. Release of Disciplinary and Other Information Through the Public Disclosure

Program

04-36

(a) through (c) No Change.

(d) (1) NASD shall release to the public information with respect to any disciplinary
decision issued pursuant to the Rule 9000 Series imposing a suspension, cancellation or
expulsion of a member; or suspension or revocation of the registration of a person
associated with a member; or suspension or barring of a member or person associated
with a member from association with all members; or imposition of monetary sanctions
of $10,000 or more upon a member or person associated with a member; or containing an
allegation of a violation of a Designated Rule; and may also release such information
with respect to any disciplinary decision or group of decisions that involve a significant
policy or enforcement determination where the release of information is deemed by the
President of NASD Regulatory Policy and Oversight to be in the public interest. NASD

also may release to the public information with respect to any [disciplinary] decision
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issued pursuant to the Rule [8220] 9550 Series imposing a suspension or cancellation of
the member or a suspension or bar of the association of a person with a member, unless
NASD [the National Adjudicatory Council] determines otherwise. NASD [The National
Adjudicatory Council] may, in its discretion, determine to waive the requirement to
release information with respect to a disciplinary or other decision under those
extraordinary circumstances where the release of such information would violate
fundamental notions of fairness or work an injustice. NASD [The Association] also shall
release to the public information with respect to any temporary cease and desist order
issued pursuant to the Rule 9800 Series. NASD may release to the public information on
any disciplinary or other decision issued pursuant to the Rule [8220 or Rule] 9000 Series,
not specifically enumerated in this paragraph, regardless of sanctions imposed, so long as
the names of the parties and other identifying information is redacted.
(A) through (B) No Change.
(2) No Change.
(e) through (1) No Change.
* ok % Kk
9120. Definitions
(a) through (0) No Change.
(p) "Hearing Officer"
The term "Hearing Officer" means an employee of NASD [Regulation] who is an
attorney and who is appointed by the Chief Hearing Officer to act in an adjudicative role and
fulfill various adjudicative responsibilities and duties described in the Rule 9200 Series regarding

disciplinary proceedings, the Rule 9550 Series regarding expedited proceedings, and the Rule
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9800 Series regarding temporary cease and desist proceedings brought against members and

associated persons.

(q@) "Hearing Panel"

The term "Hearing Panel" means an Adjudicator that is constituted under Rule 9231 to
conduct a disciplinary proceeding governed by the Rule 9200 Series or that is constituted under

the Rule 95[00]20 Series or the Rule 9550 Series to conduct a proceeding.

(r) "Interested Association Staff"

The term "Interested Association Staff" means, in the context of:
(1) No Change.
[(2) aproceeding under the Rule 9410 Series:]

[(A) the head of the Department of Member Regulation;]

[(B) a Department of Member Regulation employee who reports, directly
or indirectly, to the head of the Department of Member Regulation;]

[(C) an Association employee who directly participated in the
authorization of or the initial decision in the proceeding; or]

[(D) an Association employee who directly participated in an
examination, investigation, prosecution, or litigation related to a specific
proceeding, and a district director or department head to whom such employee
reports; or]

(2[3]) aproceeding under the Rule [9510 or] 9520 Series or Rule 9550 Series:

(A) through (B) No Change.
(C) an Association employee who directly participated in the

authorization or initiation of the proceeding; or
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(D) No Change.
(3[4]) aproceeding under the Rule 9600 Series:
(A) through (D) No Change.
(s) through (w) No Change.
(x) "Party"
With respect to a particular proceeding, the term "Party" means:
(1) No Change.
(2) in the Rule [9410 Series and the Rule] 9520 Series, the Department of
Member Regulation or
[(A) a member that is the subject of a notice under Rule 9412;]
[(B)] a member that is the subject of a notice or files an application under
Rule 9522;

(3) in the Rule [9510] 9550 Series, the NASD department or office that issued the

notice or, if another NASD department or office is named as the party handling the matter

on behalf of the issuing department or office, the NASD department or office that is so

designated [department or office designated under Rule 9514(b)] or a member or person
that is the subject of a notice under the Rule [9512 or Rule 951319550 Series; or
(4) No Change.
(y) through (bb) No Change.
(cc) "Subcommittee"
The term "Subcommittee" means an Adjudicator that is:

(1) No Change.
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(2) constituted under [the] Rule 9559(q) [9410 Series] or Rule 9630 to conduct a
review proceeding.
* ok %k *
9144. Separation of Functions
(a) Interested Association Staff
Except as counsel or a witness in a proceeding or as provided in the Rule [9400]9550
Series, Interested Association Staff is prohibited from advising an Adjudicator regarding a
decision or otherwise participating in a decision of an Adjudicator. An Adjudicator is prohibited
from advising Interested Association Staff regarding a decision or otherwise participating in a
decision of Interested Association Staff, including the decision to issue a complaint and a
decision whether to appeal or cross-appeal a disciplinary proceeding to the National
Adjudicatory Council.
(b) through (c¢) No Change.
* ok %k k
9146. Motions
(a) through (i) No Change.

(j) Disposition of Procedural Motions; Disposition of Motions for Summary

Disposition
(1) through (2) No Change.
(3) In the Rule [9400 Series and the Rule] 9500 Series, a motion shall be decided
by an Adjudicator.

(k) through (1) No Change.

* sk ok sk ok
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9160. Recusal or Disqualification

No person shall participate as an Adjudicator in a matter governed by the Code as to
which he or she has a conflict of interest or bias, or circumstances otherwise exist where his or
her fairness might reasonably be questioned. In any such case the person shall recuse himself or
herself, or shall be disqualified as follows:

(a) No Change.

(b) National Adjudicatory Council, Review Subcommittee, or Certain
Subcommittees

The Chair of the National Adjudicatory Council shall have authority to order the
disqualification of a member of the National Adjudicatory Council or the Review Subcommittee,
a member of a Subcommittee appointed pursuant to [the] Rule 9559(q) [9410 Series] or the Rule
9600 Series, a Hearing Panel appointed pursuant to the Rule 9520 Series, and the Statutory
Disqualification Committee; and the Vice Chair of the National Adjudicatory Council shall have
authority to order the disqualification of the Chair of the National Adjudicatory Council;

(c) No Change.

(d) [Rule 9514 Hearing Panel] Reserved

[The NASD Regulation Board or Nasdaq Board shall have authority to order the
disqualification of a member of a Hearing Panel appointed by such Board under Rule 9514(b);]

(e) through (f) No Change.

* ok %k k

9400. [PROCEDURES FOR ACTIONS TAKEN UNDER RULES 3130 AND 3131]

Reserved
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(This rule series was amended and incorporated into new NASD Rule 9557 by SR-NASD-

2003-110.)

[9410. Procedures for Regulating Activities of a Member Experiencing Financial or
Operational Difficulties]
[9411. Purpose]

[The Rule 9410 Series sets forth procedures for regulating the activities of a member that
is experiencing the financial or operational difficulties specified in Rule 3130 or 3131.]

[9412. Notice]

[The Department of Member Regulation may issue a notice directing a member to restrict
its business activities, either by limiting or ceasing to conduct those activities, if the Department
of Member Regulation has reason to believe that a condition specified in Rule 3130 or Rule 3131
exists. The notice shall specify the grounds on which such restrictions are being imposed, the
nature of the restrictions to be imposed, the effective date of the restrictions, a fitting sanction
that will be imposed if the member fails to comply with any restrictions set forth in the notice,
and the conditions for terminating such restrictions. The effective date of the restrictions shall be
at least seven days after the date of service of the notice. The notice also shall inform the
member that it may request a hearing before the Office of Hearing Officers under Rule 9413.
The Department of Member Regulation shall serve the notice by facsimile or overnight courier.]
[9413. Hearing Panel Review]

[(a) Request for a Hearing]

[A member subject to a notice issued under Rule 9412 may file a written request for
hearing before a Hearing Panel with the Office of Hearing Officers. The request shall state the

specific grounds for withdrawing or modifying any of the restrictions specified in the notice. The
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request shall be filed pursuant to Rules 9135, 9136, and 9137 within five days after service of the
notice under Rule 9412. The member may withdraw its request at any time by filing a written
notice with the Office of Hearing Officers pursuant to Rules 9135, 9136, and 9137. The time
limits set forth herein are to be strictly construed and cannot be modified except for good cause
shown. ]

[(b) Appointment of Hearing Panel]

[The Chief Hearing Officer shall assign a Hearing Officer to preside over the matter, and
appoint Panelists pursuant to Rule 9231 and 9232 to the Hearing Panel. As soon as practicable
after assignment, the Chief Hearing Officer shall serve the Parties with notice of the Hearing
Panel.]

[(c) Stay]

[Unless otherwise ordered by the NASD Board Executive Committee, the request for a
hearing shall stay the effective date of the notice.]

[(d) Transmission of Documents]

[(1) Not less than five business days before the hearing, the Department of

Member Regulation shall file with the Office of Hearing Officers four copies of the

record which shall consist of the notice issued under Rule 9412 and all correspondence

between the Department of Member Regulation and the Member. The Department of

Member Regulation shall simultaneously serve a copy of the record on the member by

facsimile or overnight courier.]

[(2) Not less than five business days before the hearing, the Department of

Member Regulation and the member shall exchange proposed exhibits and also exchange

lists of all potential witnesses, including a brief description of the proposed testimony.
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The exhibits and the list of potential witnesses shall be served by facsimile or by

overnight courier. |

[(e) Time of Hearing]

[If a member requests a hearing under paragraph (a), the Hearing Panel shall conduct a
hearing within 14 days after service of the notice under Rule 9412. Not less than five business
days before the hearing, the Office of Hearing Officers shall provide written notice to the
member of the location, date, and time of the hearing by facsimile or overnight courier.]

[(f) Hearing and Rights of Member]

[The member shall be entitled to be heard in person, to be represented by an attorney, and
to submit any relevant evidence. The hearing shall be recorded and a transcript prepared by a
court reporter. The member may purchase a copy of the transcript from the court reporter at
prescribed rates. A witness may purchase a copy of the transcript of his or her own testimony
from the court reporter at prescribed rates. Proposed corrections to the transcript may be
submitted by affidavit to the Office of Hearing Officers within a reasonable time determined by
the Office of Hearing Officers. Upon notice to the participants in the hearing, the Department of
Member Regulation may order corrections to the transcript as requested or sua sponte.]

[(g) Record of the Proceeding]

[The record shall consist of:]

[(1) the notice issued pursuant to Rule 9412;]
[(2) the request for hearing filed pursuant to Rule 9413;]
[(3) any other submissions by the member and the Department of Member

Regulation at the hearing;]

[(4) any evidence considered at the hearing;]
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[(5) the transcript of the hearing and any corrections thereto; and]

[(6) all documents transmitted to the member under Rule 9413(d).]

[(h) Custodian of the Record]

[The custodian of the record shall be the Office of Hearing Officers.]

[(i) Evidence Not Admitted]

[Evidence that is proffered but not admitted during the hearing shall not be part of the
record, but shall be retained by the custodian of the record until the date when NASD’s decision
becomes final or, if applicable, upon the conclusion of any review by the Commission or the
federal courts.]

[(j) Failure to Request Hearing]

[If a member does not request a hearing under paragraph (a), the restrictions specified in
the notice shall become effective on the date specified in the notice. Unless the Executive
Committee calls the notice for review under Rule 9415, the restrictions specified in the notice
shall remain in effect until the Department of Member Regulation reduces or removes the
restrictions pursuant to Rule 9417(b).]

[(k) Decision]

[(1) Within seven days after the hearing, the Hearing Panel shall issue a written
decision approving, modifying, or withdrawing the restrictions specified in the notice. If
the decision imposes restrictions, the decision shall state the grounds for the restrictions,
the conditions for terminating such restrictions, and provide for a fitting sanction to be
imposed under Rule 9416 if the member fails to comply with the restrictions. The Office

of Hearing Officers shall promptly serve the decision by facsimile or overnight courier
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pursuant to Rules 9132 and 9134. The restrictions imposed shall become effective upon
service of the decision. |

[(2) Contents of Decision]

[The decision shall include:]

[(A) a description of the Department of Member Regulation’s notice,
including its rationale;]

[(B) a description of the principal issues regarding the imposition of
restrictions raised in the review and a statement supporting the disposition of such
issues;]

[(C) a summary of the evidence on each issue;]

[(D) a statement of whether the Department of Member Regulation’s
notice is affirmed, modified, or reversed, and a rationale therefor; and]

[(E) if any restrictions are imposed:]

[(1) a description of the restrictions and a statement describing a
fitting sanction that will be imposed under Rule 9416 if the member fails
to comply with any of the restrictions; and]

[(i1) the conditions for terminating the restrictions.]

[(1) Issuance of Decision After Expiration of Call for Review Period]
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[The Hearing Panel shall provide its proposed written decision to the NASD Board
Executive Committee. The NASD Board Executive Committee may call the proceeding for
review pursuant to Rule 9415. If the NASD Board Executive Committee does not call the
proceeding for review, the proposed written decision of the Hearing Panel shall constitute the
final action of NASD.]

[(m) Ex Parte Communications]

[The prohibitions against ex parte communications in Rule 9143 shall become effective
under the Rule 9410 Series when NASD staff has knowledge the NASD Board Executive
Committee intends to review a decision on its own motion under this Rule.]

[9414. Reserved.]
[9415. Discretionary Review by the NASD Board Executive Committee]

[(a) Call for Review by NASD Board Executive Committee]

[A member of the NASD Board Executive Committee may call a proceeding for review
by the NASD Board Executive Committee if the call for review is made within the period
prescribed in paragraph (b).]

[(b) 15 Day Period; Waiver]

[A member of the NASD Board Executive Committee shall make his or her call for
review not later than the next meeting of the NASD Board Executive Committee that is at least
15 days after the date on which the NASD Board Executive Committee receives the proposed
written decision of the Hearing Panel. By a unanimous vote of the NASD Board Executive
Committee, the NASD Board Executive Committee may shorten the period to less than 15 days.

By an affirmative vote of the majority of the NASD Board Executive Committee then in office,
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the NASD Board Executive Committee may, during the 15 day period, vote to extend the period
to more than 15 days.]

[(c) Review at Next Meeting]

[If an NASD Board Executive Committee member calls a proceeding for review
within the period prescribed in paragraph (b), the NASD Board Executive Committee
shall review the proceeding not later than the next meeting of the NASD Board Executive
Committee. The NASD Board Executive Committee may order the filing of briefs in
connection with its review proceedings pursuant to this Rule.]

[(d) Decision of NASD Board Executive Committee, Including Remand]

[After review, the NASD Board Executive Committee may affirm, modify, or reverse the
proposed written decision of the Hearing Panel. Alternatively, the NASD Board Executive
Committee may remand the proceeding with instructions. The NASD Board Executive
Committee shall prepare a written decision that includes all of the elements described in Rule
9413(k)(2).]

[(e) Issuance of Decision]

[The NASD Board Executive Committee shall issue and serve its written decision on the
member and the Department of Member Regulation pursuant to Rules 9132 and 9134. The
decision shall be effective upon service. The decision shall constitute the final action of NASD,
unless the NASD Board Executive Committee remands the proceeding.]

[9416. Enforcement of Sanctions]
[(a) Order]
[If the Department of Member Regulation determines that a member has failed to comply

with any restrictions imposed by a decision or an effective notice under the Rule 9410 Series that
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has not been stayed, the Department of Member Regulation shall issue an order imposing the

sanctions set forth in the decision or notice and specifying the effective date and time of such

sanctions. The Department of Member Regulation shall serve the order on the member by

facsimile or overnight courier.]

04-36

[(b) Hearing]

[(1) A member subject to an order issued under paragraph (a) may file a written
request for a hearing before a Hearing Panel with the Office of Hearing Officers. The
request shall be filed pursuant to Rules 9135, 9136, and 9137 within seven days
(including intermediate Saturdays, Sundays, and Federal holidays) after service of the
order. The Chief Hearing Officer shall assign a Hearing Officer to preside over the
matter, and appoint Panelists pursuant to Rule 9231 and 9232 to the Hearing Panel. As
soon as practicable after assignment, the Office of Hearing Officers shall serve the Parties
with notice of the Hearing Panel. The hearing shall be held within ten days after service
of the order under paragraph (a).]

[(2) The member shall be entitled to be heard in person, to be represented by an
attorney, and to submit any relevant evidence.]

[(3) The hearing shall be recorded and a transcript prepared by a court reporter.
The member may purchase a copy of the transcript from the court reporter at prescribed
rates. A witness may purchase a copy of the transcript of his or her own testimony from
the court reporter at prescribed rates. Proposed corrections to the transcript may be
submitted by affidavit to the Office of Hearing Officers within a reasonable time

determined by the Office of Hearing Officers. Upon notice to the participants in the
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hearing, the Office of Hearing Officers may order corrections to the transcript as

requested or sua sponte. ]

[(c) No Stay of Sanctions]

[Unless otherwise ordered by the NASD Board Executive Committee, a request for a
hearing pursuant to this Rule shall not stay the effectiveness of the order issued under paragraph
(a).]

[(d) Decision]

[Within four days after the hearing, the Hearing Panel shall affirm, modify, or reverse the
order issued under paragraph (a). The Office of Hearing Officers shall serve the decision on the
member pursuant to Rules 9132 and 9134. The decision shall become effective upon service and
shall constitute final action of NASD.]

[9417. Additional Restrictions; Reduction or Removal of Restrictions]

[(a) Additional Restrictions]

[If a member continues to experience financial or operational difficulty specified in Rule
3130 or 3131, notwithstanding an effective notice or decision under the Rule 9410 Series, the
Department of Member Regulation may impose additional restrictions by issuing a notice under
Rule 9412. The notice shall state that the member may apply for relief from the additional
restrictions by filing a written application for a hearing under Rule 9413 and that the procedures
in Rules 9413 through 9416 shall be applicable. An application for a hearing also shall include a
detailed statement of the member’s objections to the additional restrictions. ]

[(b) Reduction or Removal of Restrictions]
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[If the Department of Member Regulation determines that any restrictions previously
imposed under the Rule 9410 Series should be reduced or removed, the Department of Member
Regulation shall serve a written notice on the member pursuant to Rules 9132 and 9134.]
[9418. Application to Commission for Review]

[The right to have any action taken by NASD pursuant to this Rule Series reviewed by
the Commission is governed by Section 19 of the Act. The filing of an application for review
shall not stay the effectiveness of the action taken by NASD, unless the Commission otherwise
orders.]

[9419. Other Action Not Foreclosed]
[Action by NASD under the Rule 9410 Series shall not foreclose action by NASD under
any other Rule.]
* ok k k%
9500. OTHER PROCEEDINGS
9510. [Summary and Non-Summary Proceedings] Reserved

This rule series was amended and incorporated into new NASD Rule 9550 Series by SR-

NASD-2003-110. Summary Proceedings under Rule 9511(a)(1) for actions authorized under

Section 154(h)(3) of the Act are now located at Rule 9558 (Summary Proceedings for Actions

Authorized by Section 15A4(h)(3) of the Act). Non-summary proceedings under Rule

9511(a)(2)(A) for failure to comply with an arbitration award or related settlement agreement

are now located at Rule 9554 (Failure to Comply with an Arbitration Award or Related

Settlement). Non-summary proceedings under Rule 9511(a)(2)(B) for failure to meet the

qualification requirements or other prerequisites for access to NASD or member services is now

located at Rule 9555 (Failure to Meet the Eligibility or Qualification Standards or Prerequisites
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for Access to Services). Non-summary proceedings under Rule 9511(a)(2)(C) for failure to

comply with public communication standards are now located at Rule 9551 (Failure to Comply

with Public Communication Standards). Non-summary proceedings under Rule 9511(a)(2)(D)

for failure to comply with a temporary or permanent cease and desist order are now located at

Rule 9556 (Failure to Comply with a Temporary or Permanent Cease and Desist Order).

[9511. Purpose and Computation of Time]

[(a) Purpose]

[The Rule 9510 Series sets forth procedures for: (1) summary proceedings authorized by
Section 15A(h)(3) of the Act; and (2) non-summary proceedings to impose (A) a suspension or
cancellation for failure to comply with an arbitration award or a settlement agreement related to
an arbitration or mediation pursuant to Article VI, Section 3 of the NASD By-Laws; (B) a
suspension or cancellation of a member, or a limitation or prohibition on any member, associated
person, or other person with respect to access to services offered by the Association or a member
thereof, if the Association determines that such member or person does not meet the qualification
requirements or other prerequisites for such access or such member or person cannot be
permitted to continue to have such access with safety to investors, creditors, members, or the
Association; (C) an advertising pre-use filing requirement; or (D) a suspension or cancellation of
the membership of a member or the registration of a person for failure to comply with a
permanent cease and desist order entered pursuant to a decision issued under the Rule 9200
Series or Rule 9300 Series or a temporary cease and desist order entered pursuant to a decision
issued under the Rule 9800 Series.]

[(b) Computation of Time]
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[For purposes of the Rule 9510 Series, time shall be computed as set forth in Rule 9138,
except that intermediate Saturdays, Sundays, and holidays shall be included in the computation.]
[9512. Inmitiation of Summary Proceeding]

[(a) Authorization]

[(1) The NASD Board may authorize the President of NASD Regulation to issue
on a case-by-case basis a written notice that:]

[(A) summarily suspends a member or associated person who has been
and is expelled or suspended from any self-regulatory organization or barred or
suspended from being associated with a member of any self-regulatory
organization; or]

[(B) summarily suspends a member who is in such financial or operating
difficulty that the Association determines and so notifies the Commission that the
member cannot be permitted to continue to do business as a member with safety
to investors, creditors, other members, or the Association. ]

[(2) The NASD Board may authorize the President of NASD Regulation or the
President of Nasdaq to issue on a case-by-case basis a written notice that summarily
limits or prohibits any person with respect to access to services offered by the
Association if paragraph (a)(1) applies to such person or, in the case of a person who is
not a member, if the NASD Board determines that such person does not meet the
qualification requirements or other prerequisites for such access and such person cannot
be permitted to continue to have such access with safety to investors, creditors, members,
or the Association.]

[(b) Contents and Service of Notice]
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[A notice issued under this subsection shall state the specific grounds and include the
factual basis for the summary suspension, limitation, or prohibition and state that the member,
associated person, or other person may file a written request for a hearing under Rule 9514. The
notice shall be served by facsimile or overnight courier. ]

[(¢) Effective Date]

[A summary suspension, limitation, or prohibition shall be effective upon service of the
notice under paragraph (b).]

[9513. Initiation of Non-Summary Proceeding]

[(a) Notice]

[Association staff may initiate a proceeding authorized under Rule 9511(a)(2)(A) or (B),
by issuing a written notice to the member, associated person, or other person. Association staff
may initiate a proceeding authorized under Rule 9511(a)(2)(D), after receiving written
authorization from the President of NASD Regulatory Policy and Oversight or the Executive
Vice President for NASD Regulatory Policy and Programs, by issuing a written notice to the
member or associated person. The notice shall specify the grounds for and effective date of the
cancellation, suspension, bar, limitation, or prohibition and shall state that the member,
associated person, or other person may file a written request for a hearing under Rule 9514. In
addition, if the proceeding is authorized under Rule 9511(a)(2)(D), the notice shall specifically
identify the provision of the permanent or temporary cease and desist order that is alleged to
have been violated, and shall contain a statement of facts specifying the alleged violation. The
notice shall be served by facsimile or overnight commercial courier.]

[(b) Effective Date]
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[For any cancellation or suspension pursuant to Rule 9511(a)(2)(A), the effective date
shall be at least 15 days after service of the notice on the member or associated person. For any
action pursuant to Rule 9511(a)(2)(B) or (D), the effective date shall be at least seven days after
service of the notice on the member or person, except that the effective date for a notice of a
limitation or prohibition on access to services offered by the Association or a member thereof
with respect to services to which the member, associated person, or other person does not have
access shall be upon receipt of the notice. ]

[9514. Hearing and Decision]

[(a) Request]

[(1) Request by Member, Associated Person, or Other Person]

[A member, associated person, or other person who is subject to a notice issued
under Rule 2210, 2220, 9512(a), or 9513(a) may file a written request for a hearing with
the Association. The request shall state the specific grounds for setting aside the notice.
The request shall be filed pursuant to Rules 9135, 9136, and 9137 within seven days after
service of the notice under Rule 9512 or 9513, or, with respect to notice of a pre-use
filing requirement under Rule 2210(c)(4) and Rule 2220(c)(2), within 30 days of such
notice. The member, associated person, or other person may withdraw its request for a
hearing at any time by filing a written notice with the Association pursuant to Rules
9135, 9136, and 9137.]

[(2) Failure to File Request]

[If the member, associated person, or other person subject to the notice issued

under Rule 2210, 2220, 9512(a), or 9513(a) does not file a written request for a hearing
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within the time period specified in subparagraph (1), the notice shall constitute final
action by the Association.]

[(3) Ex Parte Communications]

[The prohibition against ex parte communications in Rule 9143 shall become
effective under the Rule 9510 Series when Association staff has knowledge that a
member, associated person, or other person intends to request a hearing under this
paragraph.]

[(b) Designation of Party for the Association and Appointment of Hearing Panel]

[If a member, associated person, or other person subject to a notice under Rule 2210,

2220, 9512, or 9513 files a written request for a hearing, an appropriate department or office of

the Association shall be designated as a Party in the proceeding, and a Hearing Panel shall be

appointed. ]

04-36

[(1) If the President of NASD Regulation or NASD Regulation staff issued the
notice initiating the proceeding under Rule 2210, 2220, 9512(a), or 9513(a), the President
of NASD Regulation shall designate an appropriate NASD Regulation department or
office as a Party. For proceedings initiated under Rule 9513(a) concerning failure to
comply with an arbitration award or a settlement agreement related to an NASD
arbitration or mediation, the Chief Hearing Officer shall appoint a Hearing Panel
composed of a Hearing Officer. For any other proceedings initiated under Rule 2210,
2220, 9512(a), or 9513(a) by the President of NASD Regulation or NASD Regulation
staff, the NASD Regulation Board shall appoint a Hearing Panel composed of two or

more members; one member shall be a Director of NASD Regulation, and the remaining
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member or members shall be current or former Directors of NASD Regulation or
Governors. The President of NASD Regulation may not serve on a Hearing Panel. ]

[(2) If the President of Nasdaq or Nasdaq staff issued the notice under Rule
9512(a) or 9513(a), the President of Nasdaq shall designate an appropriate Nasdaq
department or office as a Party, and the Nasdaq Board shall appoint a Hearing Panel. The
Hearing Panel shall be composed of two or more members. One member shall be a
director of Nasdaq, and the remaining member or members shall be current or former
directors of Nasdaq or Governors. The President of Nasdaq may not serve on the
Hearing Panel. ]

[(3) A Hearing Officer appointed pursuant to this provision shall have authority to
do all things necessary and appropriate to discharge his or her duties as set forth under
Rule 9235.]

[(c) Stays]

[(1) Summary Proceeding]

[Unless the NASD Board orders otherwise, a request for a hearing shall not stay
the effectiveness of a summary suspension, limitation, or prohibition under Rule 9512.]

[(2) Non-Summary Proceeding]

[Unless the NASD Board orders otherwise, a request for a hearing shall stay the
notice issued under Rule 2210, 2220, or 9513, except that a request for a hearing shall not
stay a notice of a limitation or prohibition on services offered by the Association or a
member thereof with respect to services to which a member, associated person, or other
person does not have access. ]

[(d) Time of Hearing]
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[(1) Summary Proceeding]

[If a member, associated person, or other person who is subject to a notice issued
under Rule 9512(a) files a written request for a hearing, a hearing shall be held within
seven days after the filing of the request for hearing. Not less than five days before the
hearing, the Hearing Panel shall provide written notice to the Parties of the location, date,
and time of the hearing by facsimile or overnight courier.]

[(2) Non-Summary Proceeding]

[If a member, associated person, or other person who is subject to a notice issued
under Rule 2210, 2220, or 9513(a) files a written request for a hearing, a hearing shall be
held within 40 days after the filing of the request for hearing. The Hearing Panel may,
during the initial 40 day period, extend the time in which the hearing shall be held by an
additional 30 days on its own motion or at the request of a Party. Not less than five days
before the hearing, the Hearing Panel shall provide written notice to the Parties of the
location, date, and time of the hearing by facsimile or overnight courier. ]

[(e) Transmission of Documents]

[(1) Not less than five days before the hearing, the Association shall provide to
the member, associated person, or other person who requested the hearing, by facsimile
or overnight courier, all documents that were considered in issuing the notice under Rule
2210, 2220, 9512, or 9513, unless a document meets the criteria of Rule 9251(b) (1)(A),
(B), or (C). A document that meets such criteria shall not constitute part of the record,
but shall be retained by the Association until the date upon which the Association serves
a final decision or, if applicable, upon the conclusion of any review by the Commission

or the federal courts.]
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[(2) Not less than five days before the hearing, the Parties shall exchange
proposed exhibit and witness lists. The exhibit and witness lists shall be served by
facsimile or by overnight courier. ]

[(f) Hearing Panel Consideration]

[(1) Rights of Parties]

[The Parties shall be entitled to be heard in person, to be represented by an
attorney, and to submit any relevant evidence.]

[(2) Witnesses]

[A person who is subject to the jurisdiction of the Association shall testify under
oath or affirmation. The oath or affirmation shall be administered by a court reporter. ]

[(3) Recordation of Hearing]

[The hearing shall be recorded and a transcript prepared by a court reporter. The
member, associated person, or other person may purchase a copy of the transcript from
the court reporter at prescribed rates. A witness may purchase a copy of the transcript of
his or her own testimony from the court reporter at prescribed rates. Proposed
corrections to the transcript may be submitted by affidavit to the Hearing Panel within a
reasonable time determined by the Hearing Panel. Upon notice to the participants in the
hearing, the Hearing Panel may order corrections to the transcript as requested or sua
sponte. |

[(4) Record]

[The record shall consist of: (1) the notice issued under Rule 2210, 2220, 9512, or

9513; (2) all documents transmitted by the Association under Rule 9514(e)(1); (3) the
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request for hearing; (4) any other submissions by the Parties; (5) any evidence considered
at the hearing; and (6) the transcript of the hearing and any corrections thereto.]

[(5) Custodian of the Record]

[If the President of NASD Regulation or NASD Regulation staff initiated the
proceeding under Rule 2210, 2220, 9512, or 9513, the Office of the General Counsel of
NASD Regulation shall be the custodian of the record, except that the Office of Hearing
Officers shall be the custodian of record for proceedings initiated under Rule 9513(a)
concerning failure to comply with an arbitration award or a settlement agreement related
to an NASD arbitration or mediation. If the President of Nasdaq or Nasdaq staff initiated
the proceeding under Rule 9512 or 9513, the Office of the General Counsel of Nasdaq
shall be the custodian of the record.]

[(6) Evidence Not Admitted]

[Evidence that is proffered but not admitted during the hearing shall not be part of
the record, but shall be retained by the custodian of the record until the date when the
Association's decision becomes final or, if applicable, upon the conclusion of any review
by the Commission or the federal courts.]

[(g) Decision of the Hearing Panel]

[(1) Summary Proceeding]

[Based on its review of the record, the Hearing Panel shall affirm, modify, or
reverse the summary suspension, limitation, or prohibition. The Hearing Panel shall
prepare a proposed written decision pursuant to subparagraph (3).]

[(2) Non-Summary Proceeding]
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[Based on its review of the record, the Hearing Panel shall decide whether a

cancellation, suspension, bar, limitation, prohibition, or pre-use filing requirement shall
be imposed or continue to be imposed. The Hearing Panel shall prepare a proposed

written decision pursuant to subparagraph (3).]

[(3) Contents of Decision]
[The decision shall include:]

[(A) a statement setting forth the specific statute, rule, or NASD by-law
that authorized the proceeding;]

[(B) a statement describing the investigative or other origin of the
proceeding;]

[(C) the grounds for issuing the notice under Rule 2210, 2220, 9512, or
9513;]

[(D) a statement of findings of fact with respect to any act or practice that
was alleged to have been committed or omitted by the member, associated person,
or other person;]

[(E) a statement in support of the disposition of the principal issues raised
in the proceedings; and]

[(F) if a summary suspension, limitation, or prohibition continues to be
imposed, the specific grounds for imposing such suspension, limitation, or
prohibition, and the terms of the suspension, limitation, or prohibition; or, if a
non-summary suspension, cancellation, bar, limitation, prohibition or pre-use
filing requirement is to be imposed or continue to be imposed, its effective date,

time, and terms. ]
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[(4) Issuance of Decision After Expiration of Call for Review Period]
[The Hearing Panel shall provide its proposed written decision to the NASD

Board. The NASD Board may call the proceeding for review pursuant to Rule 9515. If

the NASD Board does not call the proceeding for review, the proposed written decision

of the Hearing Panel shall become final, and the Hearing Panel shall serve its written

decision on the Parties pursuant to Rules 9132 and 9134. The decision shall be effective

upon service and shall constitute the final action of the Association.]
[9515. Discretionary Review by the NASD Board]

[(a) Call for Review by Governor]

[A Governor may call a proceeding for review by the NASD Board if the call for review
is made within the period prescribed by paragraph (b).]

[(b) 15 Day Period; Waiver]

[A Governor shall make his or her call for review not later than the next meeting of the
NASD Board that is at least 15 days after the date on which the NASD Board receives the
proposed written decision of the Hearing Panel. By a unanimous vote of the NASD Board, the
NASD Board may shorten this period. By an affirmative vote of the majority of the NASD
Board then in office, the NASD Board may, during the period, vote to extend the period.]

[(c) Review at Next Meeting]

[If a Governor calls a proceeding for review within the period prescribed by paragraph
(b), the NASD Board shall review the decision not later than the next meeting of the NASD
Board. The NASD Board may order the filing of briefs in connection with its review
proceedings pursuant to this Rule.]

[(d) Decision of the NASD Board, Including Remand]
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[After review, the NASD Board may affirm, modify, or reverse the proposed written
decision of the Hearing Panel. Alternatively, the NASD Board may remand the proceeding with
instructions. The NASD Board shall prepare a written decision that includes all of the elements
of Rule 9514(g)(3).]

[(e) Issuance of Decision]

[The NASD Board shall issue and serve its written decision on the Parties pursuant to
Rules 9132 and 9134. The decision shall be effective upon service. The decision shall constitute
the final action of the Association, unless the NASD Board remands the proceeding. ]

[9516. Reinstatement]

[A member, associated person, or other person who has been suspended or limited by a
final action of the Association under the Rule 9510 Series may file a written request for
reinstatement on the ground of full compliance with the conditions of the suspension or
limitation. The request shall be filed with the department or office of the Association that acted
as a Party in the proceeding. The head of the department or office shall serve its response on the
member or person via facsimile or overnight courier within five days after receipt of the request.
If the head of the department or office denies the request, the member or person may file a
written request for relief with the Review Subcommittee. The Review Subcommittee shall
respond to the request in writing within 14 days after receipt of the request. The Review
Subcommittee shall serve its response by facsimile or overnight courier.]

[9517. Copies of Notices and Decisions to Members]
[A copy of a notice initiating a proceeding, a notice of a hearing, or any other notice or

decision that is served on a person associated with a member under the Rule 9510 Series shall be
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served simultaneously on such member by the same method of service provided for in the
applicable rule.]
[9518. Application to Commission for Review]

[The right to have any action pursuant to this Rule Series reviewed by the Commission is
governed by Section 19 of the Act. The filing of an application for review by the Commission
shall not stay the effectiveness of final action by the Association, unless the Commission
otherwise orders.]

[9519. Other Action Not Foreclosed; Costs]

[(a) Action by the Association under the Rule 9510 Series shall not foreclose action by
the Association under any other Rule.]

[(b) The Association may impose on a member, associated person, or other person such
costs of a denial of access proceeding as the Association deems fair and appropriate under the
circumstances. Costs relating to other proceedings under the Rule 9510 Series may be imposed
under Rule 8330.]

% ok ok sk sk
[9540. Failure to Provide Information or Meet the Eligibility and Qualification Standards]
[9541. Notice]

[(a) Notice to Member for Failure to Provide Information]

[If a member fails to provide any information, report, material, data, or testimony
requested or required to be filed pursuant to the NASD By-Laws or the Rules of the Association,
or fails to keep its membership application or supporting documents current, the Association

staff may provide written notice to such member specifying the nature of the failure and stating
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that the failure to take corrective action within 20 days after service of the notice constitutes
grounds for suspension of membership. ]

[(b) Notice to Person Associated with Member for Failure to Provide Information]

[If a person associated with a member fails to provide any information, report, material,
data, or testimony requested or required to be filed pursuant to the NASD By-Laws or the Rules
of the Association, the Association staff may provide written notice to such person specifying the
nature of the failure and stating that the failure to take corrective action within 20 days after
service of the notice constitutes grounds for suspending the association of the person with the
member.]

[(c) Notice to Member for Failure to Meet the Eligibility and Qualification
Standards]

[If a member becomes ineligible for continuance in membership because it does not meet
the eligibility and qualification standards set forth in Article III of the By-Laws, the Association
staff may provide written notice to such member stating that the failure to become eligible for
continuance in membership within 20 days after service of the notice constitutes grounds for
cancellation of membership.]

[(d) Service of Notice]

[The Association staff shall serve the member or person associated with a member with
such notice via personal service or overnight courier or by facsimile at the location described in
Rule 9134(b). Service by overnight courier shall be accomplished by sending the papers through
an overnight courier service that generates a written confirmation of receipt or of attempts at
delivery.]

[(e) Effective Date of Notice]

04-36 NASD NTM May 2004 A41



[A notice issued and served under this Rule shall become effective 20 days after the date
of service of the notice, unless stayed by a request for a hearing pursuant to Rule 9542(a).]
[9542. Hearing]

[(a) Request for Hearing]

[Within five days after the date of service of a notice issued under Rule 9541, the
member or person served with such notice may file with the Office of Hearing Officers a written
request for a hearing. The request shall state with specificity why the member or person believes
that the notice should be set aside. The request for the hearing shall stay the effective date of the
notice. ]

[(b) Hearing Procedures]

[(1) Appointment of Hearing Panel]

[If a hearing is requested, based upon a notice issued under Rule 9541(a) or (b),
the Chief Hearing Officer shall assign a Hearing Officer to preside over the matter, and
appoint Panelists pursuant to Rules 9231 and 9232 to the Hearing Panel. As soon as
practicable after the assignment, the Chief Hearing Officer shall serve the Parties with
notice of the Hearing Panel. Recusals and disqualifications of Hearing Officers and
Hearing Panels shall be governed by Rules 9233 and 9234.]

[(2) Appointment of a Hearing Officer]

[If a hearing is requested, based upon a notice issued under Rule 9541(c), the
Chief Hearing Officer shall assign a Hearing Officer to conduct the hearing. As soon as
practicable after the assignment, the Chief Hearing Officer shall serve the Parties with
notice of the Hearing Officer. Recusals and disqualifications of Hearing Officers shall be

governed by Rule 9233.]
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[(3) Parties]

[The Parties shall be the member or person to whom the notice was issued and the
head of the department or office that issued the notice under Rule 9541.]

[(4) Time of Hearing]

[The hearing shall be held within 45 days after the date of service of the notice
under Rule 9541. Not later than seven days before the hearing, the Hearing Officer shall
serve the Parties with written notice of the date and time of the hearing.]

[(5) Transmission of Documents]

[Not later than seven days before the hearing, the head of the department or office
that issued the notice under Rule 9541 shall serve the member or person associated with a
member, either personally or via overnight courier, with all documents that were
considered in connection with the decision to issue a notice under Rule 9541 and provide
copies of the same to the Hearing Officer.]

[(6) Counsel]

[The Parties may be represented by counsel at a hearing conducted under this
Rule.]

[(7) Evidence]

[Formal rules of evidence shall not apply to a hearing under this Rule. Not later
than four days before the hearing, the Parties shall exchange copies of proposed hearing
exhibits and witness lists and provide copies of the same to the Hearing Officer.]

[(8) Witnesses]
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[A person who is subject to the jurisdiction of the Association shall testify under
oath or affirmation. The oath or affirmation shall be administered by a court reporter or a
notary public.]

[(9) Additional Information]

[At any time during its consideration, the Hearing Officer may direct the Parties
to submit additional information. Any additional information submitted shall be provided
promptly to all Parties at least one business day before the Hearing Panel renders its
decision.]

[(10) Transcript]

[The hearing shall be recorded and a transcript prepared by a court reporter. A
Party may purchase a copy of the transcript from the court reporter at prescribed rates. A
witness may purchase a copy of the transcript of his or her own testimony from the court
reporter at prescribed rates. Proposed corrections to the transcript may be submitted by
affidavit to the Hearing Officer within a reasonable time determined by the Hearing
Officer. Upon notice to the participants in the hearing, the Hearing Officer may order
corrections to the transcript as requested or sua sponte. ]

[(11) Record]

[The record shall consist of all documents that were considered in connection with
the decision to issue a notice under Rule 9541, the notice issued under Rule 9541, the
request for hearing filed under Rule 9542, the transcript of the hearing, and each
document or other item of evidence presented to or considered by the Hearing Panel. The
Office of Hearing Officers shall be the custodian of the record.]

[(12) Evidence Not Admitted]
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[Evidence that is proffered but not admitted during the hearing shall not be part of
the record, but shall be retained by the custodian of the record until the date when the
Association’s decision becomes final or, if applicable, upon the conclusion of any review
by the Commission or the federal courts.]

[(13) Failure to Appear at Hearing]

[If a member or person fails to appear at a hearing for which he has notice, the
Hearing Officer may dismiss the request for a hearing as abandoned, and the notice
issued under Rule 9541 shall become final. Upon a showing of good cause, the Hearing
Officer may withdraw a dismissal entered pursuant to this subparagraph.]

[9543. Decision]|

[(a) Failure to Provide Information]

[The Hearing Panel may impose any fitting sanction, including fines, suspensions,
expulsions and bars, based upon the failure to provide any information, report, material, data, or
testimony requested or required to be filed pursuant to the NASD By-Laws or the Rules of the
Association, or failure to keep a membership application or supporting documents current. The
Hearing Panel shall prepare a written decision, and if the Hearing Panel determines that a
sanction should be imposed, the written decision shall state the grounds for the sanction, and in
the case of a suspension, the conditions for terminating the suspension. A Party sanctioned under
this Rule will have the right to appeal such a decision to the National Adjudicatory Council, and
the decision will be subject to an NASD Board call for review, in accordance with the Rule 9300
Series. If not timely appealed or called for review, the Hearing Panel decision shall constitute
final disciplinary action of the Association for purposes of SEC Rule 19d-1(c)(1).]

[(b) Failure to Meet the Eligibility and Qualification Standards]
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[The Hearing Officer may cancel the membership of any member who is ineligible for
continuance in membership because it does not meet the eligibility and qualification standards
set forth in Article III of the By-Laws. The Hearing Officer shall prepare a written decision, and
if the Hearing Officer determines that a cancellation should be imposed, the written decision
shall state the grounds for the cancellation. A member canceled under this Rule will have the
right to appeal such a decision to the National Adjudicatory Council, and the decision will be
subject to an NASD Board call for review, in accordance with the Rule 9300 Series. If not timely
appealed or called for review, the Hearing Officer decision shall constitute final disciplinary
action of the Association for purposes of SEC Rule 19d-1(c)(1).]

[9544. Defaults]

[Respondents may file motions for reinstatement with the head of the department that
issued the original pre-suspension notice under Rules 9541(a) or (b) within six months of the
date of the original pre-suspension notice. If such a motion is filed, a Hearing Panel will be
convened under Rule 9542, and the Hearing Panel may impose any fitting sanction. Respondents
who are suspended pursuant to Rules 9541(a) or (b) and who fail to request hearing to challenge
the suspensions within six months of receipt of the pre-suspension notice issued under Rules
9541(a) or (b) will automatically be barred or expelled.]

[9545. Notice to Membership]

[The Association shall provide notice of a suspension, expulsion, cancellation, or bar

under this Rule Series and the grounds therefor in the next membership supplement.]
[9546. Copies of Notices and Decisions to Member|
[A copy of a notice or decision under the Rule 9540 Series that is served on a person

associated with a member shall be served on such member.]
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[9547. Other Action Not Foreclosed]
[Action by the Association under the Rule 9540 Series shall not foreclose action by the

Association under any other Rule.]

* sk ok sk ok

9550. Expedited Proceedings

9551. Failure to Comply with Public Communication Standards

(a) Notice of Pre-Use Filing Requirement

Pursuant to Rules 2210(¢)(5) and 2220(c)(2), NASD staff may issue a written notice

requiring a member to file advertising, educational material or sales literature with the NASD

Advertising Regulation Department at least ten days prior to use if NASD staff determines that

the member has departed from the standards of Rule 2210 or Rule 2220.

(b) Service of Notice of Pre-Use Filing Requirement

NASD staff shall serve the member with such notice in accordance with Rule 9134.

(c) Contents of Notice

A notice issued under this Rule shall state the specific grounds and include the factual

basis for the NASD action. The notice shall state when the NASD action will take effect. The

notice shall state that the respondent may file a written request for a hearing with the Office of

Hearing Officers pursuant to Rule 9559. The notice also shall inform the respondent of the

applicable deadline for filing a request for a hearing and shall state that a request for a hearing

must set forth with specificity any and all defenses to the NASD action. In addition, the notice

shall explain that, pursuant to Rules 8310(a) and 9559(n), a Hearing Officer or, if applicable,

Hearing Panel, may approve, modify or withdraw any and all sanctions or limitations imposed by

the notice, and may impose any other fitting sanction.
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(d) Effective Date of Notice of Pre-Use Filing Requirement

Pursuant to Rules 2210(¢)(5) and 2220(c)(2), the pre-use filing requirement referenced in

a notice issued and served under this Rule shall become effective 21 days after service of the

notice, unless stayed by a request for a hearing pursuant to Rule 9559.

(e) Request for Hearing

A member served with a notice under this Rule may file with the Office of Hearing

Officers a written request for a hearing pursuant to Rule 9559. A request for a hearing shall be

made before the effective date of the notice, as indicated in paragraph (d) of this Rule. A request

for a hearing must set forth with specificity any and all defenses to the NASD action.

(f) Failure to Request Hearing

If a member does not timely request a hearing, the pre-use filing requirements specified

in the notice shall become effective 21 days after service of the notice and the notice shall

constitute final NASD action.

(¢) Request for Modification or Termination of Pre-Use Filing Requirement

A member that is subject to a pre-use filing requirement under this Rule may file a

written request for modification or termination of the requirement. Such request shall be filed

with the head of the NASD department or office that issued the notice or, if another NASD

department or office is named as the party handling the matter on behalf of the issuing

department or office, with the head of the NASD department or office that is so designated. The

head of the appropriate department or office may grant relief for good cause shown.

9552. Failure to Provide Information or Keep Information Current

(a) Notice of Suspension of Member. Person Associated with a Member or Person

Subject to NASD's Jurisdiction if Corrective Action is Not Taken
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If a member, person associated with a member or person subject to NASD's jurisdiction

fails to provide any information, report, material, data, or testimony requested or required to be

filed pursuant to the NASD By-Laws or the NASD Rules, or fails to keep its membership

application or supporting documents current, NASD staff may provide written notice to such

member or person specifying the nature of the failure and stating that the failure to take

corrective action within 21 days after service of the notice will result in suspension of

membership or of association of the person with any member.

(b) Service of Notice of Suspension

NASD staff shall serve the member or person with such notice in accordance with Rule

9134. A copy of a notice under this Rule that is served on a person associated with a member

also shall be served on such member.

(c) Contents of Notice

A notice issued under this Rule shall state the specific grounds and include the factual

basis for the NASD action. The notice shall state when the NASD action will take effect and

explain what the respondent must do to avoid such action. The notice shall state that the

respondent may file a written request for a hearing with the Office of Hearing Officers pursuant

to Rule 9559. The notice also shall inform the respondent of the applicable deadline for filing a

request for a hearing and shall state that a request for a hearing must set forth with specificity any

and all defenses to the NASD action. In addition, the notice shall explain that, pursuant to Rules

8310(a) and 9559(n), a Hearing Officer or, if applicable, Hearing Panel, may approve, modify or

withdraw any and all sanctions or limitations imposed by the notice, and may impose any other

fitting sanction.

(d) Effective Date of Suspension
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The suspension referenced in a notice issued and served under this Rule shall become

effective 21 days after service of the notice, unless stayed by a request for a hearing pursuant to

Rule 9559.

(e) Request for Hearing

A member or person served with a notice under this Rule may file with the Office of

Hearing Officers a written request for a hearing pursuant to Rule 9559. A request for a hearing

shall be made before the effective date of the notice, as indicated in paragraph (d) of this Rule.

A request for a hearing must set forth with specificity any and all defenses to the NASD action.

(f) Request for Termination of the Suspension

A member or person subject to a suspension pursuant to this Rule may file a written

request for termination of the suspension on the ground of full compliance with the notice or

decision. Such request shall be filed with the head of the NASD department or office that issued

the notice or, if another NASD department or office is named as the party handling the matter on

behalf of the issuing department or office, with the head of the NASD department or office that

1s so designated. The head of the appropriate department or office may grant relief for good

cause shown.

(2) Settlement Procedure

Uncontested offers of settlement shall be permitted under this Rule and shall conform to

the requirements of Rule 9270. except that, if an uncontested offer of settlement, made under

Rule 9270(e) after a hearing on the merits has begun, is accepted by the Hearing Officer, the

Hearing Officer shall issue the order of acceptance, which shall constitute final NASD action.

Contested offers of settlement shall not be considered in proceedings initiated under this Rule.

(h) Defaults
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A member or person who is suspended under this Rule and fails to request termination of

the suspension within six months of issuance of the original notice of suspension will

automatically be expelled or barred.

(i) Notice to Membership

NASD shall provide notice of any final NASD action taken under this Rule in the next

Notice to Members Disciplinary and Other NASD Action Section.

9553. Failure to Pay NASD Dues, Fees and Other Charges

(a) Notice of Suspension, Cancellation or Bar

If a member, person associated with a member or person subject to NASD's jurisdiction

fails to pay any fees. dues, assessment or other charge required to be paid under the NASD By-

Laws or Rules. or to submit a required report or information related to such payment, NASD

staff may issue a written notice to such member or person stating that the failure to comply

within 21 days of service of the notice will result in a suspension or cancellation of membership

or a suspension or bar from associating with any member.

(b) Service of Notice of Suspension, Cancellation or Bar

NASD staff shall serve the member or person with such notice in accordance with Rule

9134. A copy of a notice under this Rule that is served on a person associated with a member

also shall be served on such member.

(c) Contents of Notice

A notice issued under this Rule shall state the specific grounds and include the factual

basis for the NASD action. The notice shall state when the NASD action will take effect and

explain what the respondent must do to avoid such action. The notice shall state that the

respondent may file a written request for a hearing with the Office of Hearing Officers pursuant
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to Rule 9559. The notice also shall inform the respondent of the applicable deadline for filing a

request for a hearing and shall state that a request for a hearing must set forth with specificity any

and all defenses to the NASD action. In addition, the notice shall explain that, pursuant to Rules

8310(a) and 9559(n), a Hearing Officer or, if applicable, Hearing Panel, may approve, modify or

withdraw any and all sanctions or limitations imposed by the notice, and may impose any other

fitting sanction.

(d) Effective Date of Suspension, Cancellation or Bar

The suspension, cancellation or bar referenced in a notice issued and served under this

Rule shall become effective 21 days after service of the notice, unless stayed by a request for a

hearing pursuant to Rule 9559.

(e) Request for Hearing

A member or person served with a notice under this Rule may file with the Office of

Hearing Officers a written request for a hearing pursuant to Rule 9559. A request for a hearing

shall be made before the effective date of the notice, as indicated in paragraph (d) of this Rule.

A request for a hearing must set forth with specificity any and all defenses to the NASD action.

(f) Failure to Request Hearing

If a member or person does not timely request a hearing, the suspension, cancellation or

bar specified in the notice shall become effective 21 days after service of the notice and the

notice shall constitute final NASD action.

(2¢) Request for Termination of the Suspension

A member or person subject to a suspension under this Rule may file a written request for

termination of the suspension on the ground of full compliance with the notice or decision. Such

request shall be filed with the head of the NASD department or office that issued the notice or, if
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another NASD department or office is named as the party handling the matter on behalf of the

issuing department or office, with the head of the NASD department or office that is so

designated. The appropriate head of the department or office may grant relief for good cause

shown.

(h) Notice to Membership

NASD shall provide notice of any final NASD action taken pursuant to this Rule in the

next Notice to Members Disciplinary and Other NASD Action Section.

9554. Failure to Comply with an Arbitration Award or Related Settlement

(a) Notice of Suspension, Cancellation or Bar

If a member, person associated with a member or person subject to NASD's jurisdiction

fails to comply with an arbitration award or a settlement agreement related to an arbitration or

mediation under Article VI, Section 3 of the NASD By-Laws, NASD staff may provide written

notice to such member or person stating that the failure to comply within 21 days of service of

the notice will result in a suspension or cancellation of membership or a suspension or bar from

associating with any member.

(b) Service of Notice of Suspension, Cancellation or Bar

NASD staff shall serve the member or person with such notice in accordance with Rule

9134. A copy of a notice under this Rule that is served on a person associated with a member

also shall be served on such member.

(c) Contents of Notice

A notice issued under this Rule shall state the specific grounds and include the factual

basis for the NASD action. The notice shall state when the NASD action will take effect and

explain what the respondent must do to avoid such action. The notice shall state that the
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respondent may file a written request for a hearing with the Office of Hearing Officers pursuant

to Rule 9559. The notice also shall inform the respondent of the applicable deadline for filing a

request for a hearing and shall state that a request for a hearing must set forth with specificity any

and all defenses to the NASD action. In addition, the notice shall explain that, pursuant to Rules

8310(a) and 9559(n), a Hearing Officer or, if applicable, Hearing Panel, may approve, modify or

withdraw any and all sanctions or limitations imposed by the notice, and may impose any other

fitting sanction.

(d) Effective Date of Suspension, Cancellation or Bar

The suspension, cancellation or bar referenced in a notice issued and served under this

Rule shall become effective 21 days after service of the notice, unless stayed by a request for a

hearing pursuant to Rule 9559.

(e) Request for Hearing

A member or person served with a notice under this Rule may file with the Office of

Hearing Officers a written request for a hearing pursuant to Rule 9559. A request for a hearing

shall be made before the effective date of the notice, as indicated in paragraph (d) of this Rule.

A request for a hearing must set forth with specificity any and all defenses to the NASD action.

(f) Failure to Request Hearing

If a member or person does not timely request a hearing, the suspension, cancellation or

bar specified in the notice shall become effective 21 days after the service of the notice and the

notice shall constitute final NASD action.

(2¢) Request for Termination of the Suspension

A member or person subject to a suspension under this Rule may file a written request for

termination of the suspension on the ground of full compliance with the notice or decision. Such
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request shall be filed with the head of the NASD department or office that issued the notice or, if

another NASD department or office is named as the party handling the matter on behalf of the

issuing department or office, with the head of the NASD department or office that is so

designated. The appropriate head of the department or office may grant relief for good cause

shown.

(h) Notice to Membership

NASD shall provide notice of any final NASD action taken pursuant to this Rule in the

next Notice to Members Disciplinary and Other NASD Action Section.

9555. Failure to Meet the Eligibility or Qualification Standards or Prerequisites for Access

to Services

(a) Notice to Member or Person of Suspension, Cancellation, Bar, or Limitation or

Prohibition on Access to Services

(1) If a member or an associated person does not meet the eligibility or

qualification standards set forth in the NASD By-Laws or Rules, NASD staff may

provide written notice to such member or person stating that the failure to become

eligible or qualified will result in a suspension or cancellation of membership or a

suspension or bar from associating with any member.

(2) If a member, associated person, or other person does not meet the

prerequisites for access to services offered by NASD or a member thereof or cannot be

permitted to continue to have access to services offered by NASD or a member thereof

with safety to investors, creditors, members, or NASD, NASD staff may provide written

notice to such member or person limiting or prohibiting access to services offered by

NASD or a member thereof.
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(b) Service of Notice

NASD staff shall serve the member or person with such notice in accordance with Rule

9134. A copy of a notice under this Rule that is served on a person associated with a member

also shall be served on such member.

(c) Contents of Notice

A notice issued under this Rule shall state the specific grounds and include the factual

basis for the NASD action. The notice shall state when the NASD action will take effect and

explain what the respondent must do to avoid such action. The notice shall state that the

respondent may file a written request for a hearing with the Office of Hearing Officers pursuant

to Rule 9559. The notice also shall inform the respondent of the applicable deadline for filing a

request for a hearing and shall state that a request for a hearing must set forth with specificity any

and all defenses to the NASD action. In addition, the notice shall explain that, pursuant to Rules

8310(a) and 9559(n), a Hearing Officer or, if applicable, Hearing Panel, may approve, modify or

withdraw any and all sanctions or limitations imposed by the notice, and may impose any other

fitting sanction.

(d) Effective Date of Limitation, Prohibition, Suspension, Cancellation or Bar

The limitation, prohibition, suspension, cancellation or bar referenced in a notice issued

under this Rule shall become effective 14 days after service of the notice, except that the

effective date for a notice of a limitation or prohibition on access to services offered by NASD or

a member thereof with respect to services to which the member or person does not have access

shall be upon service of the notice. A request for a hearing, pursuant to Rule 9559, shall stay the

effectiveness of the notice, except that the effectiveness of a notice of a limitation or prohibition
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on access to services offered by NASD or a member thereof with respect to services to which the

member or person does not have access shall not be stayed by a request for a hearing.

(e) Request for Hearing

A member or person served with a notice under this Rule may file with the Office of

Hearing Officers a written request for a hearing pursuant to Rule 9559. A request for a hearing

shall be made within 14 days after service of the notice. A request for a hearing must set forth

with specificity any and all defenses to the NASD action.

(f) Failure to Request Hearing

If a member or person does not timely request a hearing, the limitation, prohibition,

suspension, cancellation or bar specified in the notice shall become effective 14 days after

service of the notice, except that the effective date for a notice of a limitation or prohibition on

access to services offered by NASD or a member thereof with respect to services to which the

member or person does not have access shall be upon service of the notice. The notice shall

constitute final NASD action if the member or person does not request a hearing within 14 days

after service of the notice.

(2¢) Request for Termination of the Limitation, Prohibition or Suspension

A member or person subject to a limitation, prohibition or suspension under this Rule

may file a written request for termination of the limitation, prohibition or suspension on the

ground of full compliance with the notice or decision. Such request shall be filed with the head

of the NASD department or office that issued the notice or, if another NASD department or

office is named as the party handling the matter on behalf of the issuing department or office,

with the head of the NASD department or office that is so designated. The appropriate head of

the department or office may grant relief for good cause shown.
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(h) Notice to Membership

NASD shall provide notice of any final NASD action taken pursuant to this Rule in the

next Notice to Members Disciplinary and Other NASD Action Section.

9556. Failure to Comply with Temporary and Permanent Cease and Desist Orders

(Rule 9556, and amendments adopted by SR-NASD-98-80 to Rule 8310, IM-8310-2(d)(1),

9120(x), 9241(c), 9290, 9311(b), 9312(b), 9360 and the Rule 9800 Series, shall expire on June

23, 2005, unless extended or permanently adopted by the Association pursuant to SEC approval

at or before such date.)

(a) Notice of Suspension, Cancellation or Bar

If a member, person associated with a member or person subject to NASD's jurisdiction

fails to comply with a temporary or permanent cease and desist order issued under the Rule

9200, 9300 or 9800 Series, NASD staff—after receiving written authorization from the President

of NASD Regulatory Policy and Oversight or the Executive Vice President for NASD

Regulatory Policy and Programs—may issue a notice to such member or person stating that the

failure to comply with the temporary or permanent cease and desist order within seven days of

service of the notice will result in a suspension or cancellation of membership or a suspension or

bar from associating with any member.

(b) Service of Notice

NASD staff shall serve the member or person subject to a notice issued under this Rule

by facsimile, overnight courier or personal delivery. Papers served on a member or person by

overnight courier or personal delivery shall conform to paragraphs (a)(1) and (3) and (b)(1) and

(2) of Rule 9134. Papers served on a member by facsimile shall be sent to the facsimile number

listed in the member's contact questionnaire submitted to NASD pursuant to Article 4, Section 111
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of NASD's By-Laws, except that, if NASD staff has actual knowledge that an entity's contact

guestionnaire facsimile number is out of date., duplicate copies shall be sent to the entity by

overnight courier or personal delivery in conformity with paragraphs (a)(1) and (3) and (b)(2) of

Rule 9134. Papers served on a person by facsimile shall be sent to the person's last known

facsimile number and shall also be served by either overnight courier or personal delivery in

conformity with paragraphs (a)(1) and (3) and (b)(1) of Rule 9134. A copy of a notice under this

Rule that is served on a person associated with a member also shall be served on such member.

Service is complete upon sending the notice by facsimile, mailing the notice by overnight courier

or delivering it in person, except that, where duplicate service is required, service is complete

upon sending the duplicate service.

(c) Contents of Notice

The notice shall explicitly identify the provision of the permanent or temporary cease and

desist order that is alleged to have been violated and shall contain a statement of facts specifying

the alleged violation. The notice shall state when the NASD action will take effect and explain

what the respondent must do to avoid such action. The notice shall state that the respondent may

file a written request for a hearing with the Office of Hearing Officers pursuant to Rule 9559.

The notice also shall inform the respondent of the applicable deadline for filing a request for a

hearing and shall state that a request for a hearing must set forth with specificity any and all

defenses to the NASD action. In addition, the notice shall explain that, pursuant to Rules

8310(a) and 9559(n), a Hearing Officer or, if applicable, Hearing Panel, may approve, modify or

withdraw any and all sanctions or limitations imposed by the notice, and may impose any other

fitting sanction.

(d) Effective Date of Suspension, Cancellation or Bar
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The suspension, cancellation or bar referenced in a notice issued and served under this

Rule shall become effective seven days after service of the notice, unless stayed by a request for

a hearing pursuant to Rule 9559.

(e) Request for a Hearing

A member served with a notice under this Rule may file with the Office of Hearing

Officers a written request for a hearing pursuant to Rule 9559. A request for a hearing shall be

made before the effective date of the notice, as indicated in paragraph (d) of this Rule. A request

for a hearing must set forth with specificity any and all defenses to the NASD action.

(f) Failure to Request Hearing

If a member or person does not timely request a hearing, the suspension, cancellation or

bar specified in the notice shall become effective seven days after the service of the notice and

the notice shall constitute final NASD action.

(2¢) Request for Termination of the Suspension

A member or person subject to a suspension under this Rule may file a written request for

termination of the suspension on the ground of full compliance with the notice or decision. Such

request shall be filed with the head of the NASD department or office that issued the notice or, if

another NASD department or office is named as the party handling the matter on behalf of the

issuing department or office, with the head of the NASD department or office that is so

designated. The appropriate head of the department or office may grant relief for good cause

shown.

(h) Notice to Membership
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NASD shall provide notice of any final NASD action taken pursuant to this Rule in the

next Notice to Members Disciplinary and Other NASD Action Section.

9557. Procedures for Regulating Activities Under Rules 3130 and 3131 Regarding a

Member Experiencing Financial or Operational Difficulties

(a) Notice of Restriction

NASD staff may issue a notice directing a member to restrict its business activities, either

by limiting or ceasing to conduct those activities, if NASD staff has reason to believe that a

condition specified in Rule 3130 or Rule 3131 exists.

(b) Service of Notice

NASD staff shall serve the member subject to a notice issued under this Rule by

facsimile, overnight courier or personal delivery. Papers served on a member by overnight

courier or personal delivery shall conform to paragraphs (a)(1) and (3) and (b)(2) of Rule 9134.

Papers served on a member by facsimile shall be sent to the facsimile number listed in the

member's contact questionnaire submitted to NASD pursuant to Article 4, Section III of NASD's

By-Laws, except that, if NASD staff has actual knowledge that an entity's contact questionnaire

facsimile number is out of date, duplicate copies shall be sent to the entity by overnight courier

or personal delivery in conformity with paragraphs (a)(1) and (3) and (b)(2) of Rule 9134.

Service is complete upon sending the notice by facsimile, mailing the notice by overnight courier

or delivering it in person, except that, where duplicate service is required, service is complete

upon sending the duplicate service.

(c) Contents of Notice

A notice issued under this Rule shall state the specific grounds and include the factual

basis for the NASD action. The notice shall state when the NASD action will take effect and
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explain what the respondent must do to avoid such action. The notice shall state that the

respondent may file a written request for a hearing with the Office of Hearing Officers pursuant

to Rule 9559. The notice also shall inform the respondent of the applicable deadline for filing a

request for a hearing and shall state that a request for a hearing must set forth with specificity any

and all defenses to the NASD action. In addition, the notice shall explain that, pursuant to Rules

8310(a) and 9559(n), a Hearing Officer or, if applicable, Hearing Panel, may approve, modify or

withdraw any and all sanctions or limitations imposed by the notice, and may impose any other

fitting sanction.

(d) Effective Date of Restriction

The restrictions referenced in a notice issued and served under this Rule shall become

effective seven days after service of the notice, unless stayed by a request for a hearing pursuant

to Rule 9559.

(e) Request for a Hearing

A member served with a notice under this Rule may file with the Office of Hearing

Officers a written request for a hearing pursuant to Rule 9559. A request for a hearing shall be

made before the effective date of the notice, as indicated in paragraph (d) of this Rule. A request

for a hearing must set forth with specificity any and all defenses to the NASD action.

(f) Failure to Request Hearing

If a member does not timely request a hearing, the restrictions specified in the notice shall

become effective seven days after service of the notice. The restrictions specified in the notice

shall remain in effect until the head of the NASD department or office that issued the notice or, if

another NASD department or office is named as the party handling the matter on behalf of the
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issuing department or office, the head of the NASD department or office that is so designated

reduces or removes the restrictions pursuant to paragraph (h) of this Rule.

(¢) Order to Enforce Sanctions

If NASD staff determines that a member has failed to comply with any restrictions

imposed by a decision or an effective notice under this Rule that have not been stayed, NASD

staff shall issue an order imposing the sanctions set forth in the decision or notice and specifying

the effective date and time of such sanctions. The order shall inform the member that it may

apply for relief from the sanctions imposed by the order by filing a written request for a hearing

before the Office of Hearing Officers under Rule 9559. The procedures delineated in this Rule

shall be applicable.

(h) Additional Restrictions or the Reduction or Removal of Restrictions

(1) Additional Restrictions

If a member continues to experience financial or operational difficulty specified

in Rule 3130 or 3131, notwithstanding an effective notice, order or decision under this

Rule, NASD Staff may impose additional restrictions by issuing a notice under paragraph

(b) of this Rule. The notice shall inform the member that it may apply for relief from the

additional restrictions by filing a written request for a hearing before the Office of

Hearing Officers under Rule 9559. The procedures delineated in this Rule shall be

applicable to such a notice.

(2) Reduction or Removal of Restrictions

If NASD staff determines that any restrictions previously imposed under this Rule

should be reduced or removed, NASD staff shall serve a written notice on the member

pursuant to Rule 9134.
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(i) Notice to Membership

NASD shall provide notice of any final NASD action taken pursuant to this Rule in the

next Notice to Members Disciplinary and Other NASD Action Section.

9558. Summary Proceedings for Actions Authorized by Section 15A(h)(3) of the Act

(a) Notice of Initiation of Summary Proceedings

The President of NASD Regulatory Policy and Oversight or the Executive Vice President

for NASD Regulatory Policy and Programs may provide written authorization to NASD staff to

1ssue on a case-by-case basis a written notice that summarily:
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(1) suspends a member, person associated with a member or person subject to

NASD's jurisdiction who has been and is expelled or suspended from any self-regulatory

organization or barred or suspended from being associated with a member of any self-

regulatory organization:

(2) suspends a member who is in such financial or operating difficulty that

NASD staff determines and so notifies the Commission that the member cannot be

permitted to continue to do business as a member with safety to investors, creditors, other

members, or NASD: or

(3) limits or prohibits any person with respect to access to services offered by

NASD if paragraphs (1) or (2) of this Rule or the provisions of Section 15A(h)(3) of the

Act applies to such person or, in the case of a person who is not a member, if the

President of NASD Regulatory Policy and Oversight or the Executive Vice President for

NASD Regulatory Policy and Programs determines that such person does not meet the

qualification requirements or other prerequisites for such access and such person cannot
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be permitted to continue to have such access with safety to investors, creditors, members,

or NASD, and so notifies the Commission.

(b) Service of Notice

NASD staff shall serve the member or person subject to a notice issued under this Rule

by facsimile, overnight courier or personal delivery. Papers served on a member or person by

overnight courier or personal delivery shall conform to paragraphs (a)(1) and (3) and (b)(1) and

(2) of Rule 9134. Papers served on a member by facsimile shall be sent to the facsimile number

listed in the member's contact questionnaire submitted to NASD pursuant to Article 4., Section 111

of NASD's By-Laws, except that, if NASD staff has actual knowledge that an entity's contact

guestionnaire facsimile number is out of date, duplicate copies shall be sent to the entity by

overnight courier or personal delivery in conformity with paragraphs (a)(1) and (3) and (b)(2) of

Rule 9134. Papers served on a person by facsimile shall be sent to the person's last known

facsimile number and shall also be served by either overnight courier or personal delivery in

conformity with paragraphs (a)(1) and (3) and (b)(1) of Rule 9134. A copy of a notice under this

Rule that is served on a person associated with a member also shall be served on such member.

Service is complete upon sending the notice by facsimile, mailing the notice by overnight courier

or delivering it in person, except that, where duplicate service is required, service is complete

upon sending the duplicate service.

(c) Contents of Notice

A notice issued under this Rule shall state the specific grounds and include the factual

basis for the NASD action. The notice shall state when the NASD action will take effect and

explain what the respondent must do to avoid such action. The notice shall state that the

respondent may file a written request for a hearing with the Office of Hearing Officers pursuant
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to Rule 9559. The notice also shall inform the respondent of the applicable deadline for filing a

request for a hearing and shall state that a request for a hearing must set forth with specificity any

and all defenses to the NASD action. In addition, the notice shall explain that, pursuant to Rules

8310(a) and 9559(n), a Hearing Officer or, if applicable, Hearing Panel, may approve, modify or

withdraw any and all sanctions or limitations imposed by the notice, and may impose any other

fitting sanction.

(d) Effective Date of Limitation, Prohibition or Suspension

The limitation, prohibition or suspension referenced in a notice issued and served under

this Rule is immediately effective. The limitation, prohibition or suspension specified in the

notice shall remain in effect unless, after a timely written request for a hearing and written

request for a stay, the Chief Hearing Officer or Hearing Officer assigned to the matter finds good

cause exists to stay the limitation, prohibition or suspension.

(e) Request for a Hearing and Stay

A member or person subject to a notice issued under this Rule may file with the Office of

Hearing Officers a written request for a hearing pursuant to Rule 9559. A request for a hearing

shall be made within seven days after service of the notice issued under this Rule. A request for

a hearing must set forth with specificity any and all defenses to the NASD action.

A member or person subject to a notice issued under this Rule may, concurrent with or

after filing a request for a hearing, file with the Office of Hearing Officers a written request for a

stay of the limitation, prohibition or suspension specified in the notice. A request for a stay must

set forth with specificity any and all relevant facts and arguments supporting the request for a

stay.

(f) Failure to Request Hearing
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If a member or person subject to a notice issued under this Rule does not timely request a

hearing within the time period specified in paragraph (e) of this Rule, the notice shall constitute

final NASD action.

(2¢) Request for Termination of the Limitation, Prohibition or Suspension

A member or person subject to a limitation, prohibition or suspension under this Rule

may file a written request for termination of the limitation, prohibition or suspension on the

ground of full compliance with the notice or decision. Such request shall be filed with the head

of the NASD department or office that issued the notice or, if another NASD department or

office is named as the party handling the matter on behalf of the issuing department or office,

with the head of the NASD department or office that is so designated. The appropriate head of

the department or office may grant relief for good cause shown.

(h) Notice to Membership

NASD shall provide notice of any final NASD action taken pursuant to this Rule in the

next Notice to Members Disciplinary and Other NASD Action Section.

9559. Hearing Procedures for Expedited Proceedings Under the Rule 9550 Series

(a) Applicability

The hearing procedures under this Rule shall apply to a member, person associated with a

member, person subject to NASD's jurisdiction or other person who is served with a notice

issued under the Rule 9550 Series and who timely requests a hearing. For purposes of this Rule,

such members or persons shall be referred to as respondents.

(b) Computation of Time
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Rule 9138 shall govern the computation of time in proceedings brought under the Rule

9550 Series, except that intermediate Saturdays, Sundays and Federal holidays shall be included

in the computation in proceedings brought under Rules 9556 through 9558.

(c) Stays

Unless the Chief Hearing Officer or the Hearing Officer assigned to the matter orders

otherwise for good cause shown, a timely request for a hearing shall stay the effectiveness of a

notice issued under Rules 9551 through 9557, except that the effectiveness of a notice of a

limitation or prohibition on access to services offered by NASD or a member thereof under Rule

9555 with respect to services to which the member or person does not have access shall not be

stayed by a request for a hearing. A timely request for a hearing shall not stay the effectiveness

of a notice issued under Rule 9558, unless the Chief Hearing Officer or the Hearing Officer

assigned to the matter orders otherwise for good cause shown.

(d) Appointment and Authority of Hearing Officer and/or Hearing Panel

(1) For proceedings initiated under Rules 9553 and 9554, the Chief Hearing

Officer shall appoint a Hearing Officer to preside over and act as the sole adjudicator for

the matter.

(2) For proceedings initiated under Rules 9551, 9552, 9555, 9556, 9557 and

9558, the Chief Hearing Officer shall appoint a Hearing Panel composed of a Hearing

Officer and two Panelists. The Hearing Officer shall serve as the chair of the Hearing

Panel. The Chief Hearing Officer shall select as Panelists persons who meet the

qualifications delineated in Rules 9231 and 9232.

(3) Rules 9231(e), 9233 and 9234 shall govern disqualification, recusal or

withdrawal of a Hearing Officer or, if applicable, Hearing Panelist.
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(4) A Hearing Officer appointed pursuant to this provision shall have authority to

do all things necessary and appropriate to discharge his or her duties as set forth under

Rules 9235 and 9280.

(5) Hearings under the Rule 9550 Series shall be held by telephone conference,

unless the Hearing Officer orders otherwise for good cause shown.

(6) For good cause shown, or with the consent of all of the parties to a

proceeding, the Hearing Officer or, if applicable, the Hearing Panel may extend or

shorten any time limits prescribed by this Rule.

(e) Consolidation or Severance of Proceedings

Rule 9214 shall govern the consolidation or severance of proceedings, except that, where

one of the notices that are the subject of consolidation under this Rule requires that a hearing be

held before a Hearing Panel, the hearing of the consolidated matters shall be held before a

Hearing Panel. Where two consolidated matters contain different timelines under this Rule, the

Chief Hearing Officer or Hearing Officer assigned to the matter has discretion to determine

which timeline is appropriate under the facts and circumstances of the case. Where one of the

consolidated matters includes an action brought under Rule 9558, the limitation, prohibition or

suspension specified in the notice shall not be stayed pending resolution of the case unless the

Chief Hearing Officer or Hearing Officer assigned to the matter orders otherwise for good cause

shown. Where one of the consolidated matters includes an action brought under Rule 9555 with

respect to services to which the member or person does not have access, the effectiveness of a

notice of a limitation or prohibition on access to services offered by NASD or a member thereof

shall not be stayed pending resolution of the case.

(f) Time of Hearing
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(1) A hearing shall be held within 14 days after a respondent subject to a notice

issued under Rules 9556 through 9558 files a written request for a hearing with the Office

of Hearing Officers.

(2) A hearing shall be held within 60 days after a respondent subject to a notice

issued under Rules 9551 through 9555 files a written request for a hearing with the Office

of Hearing Officers.

(3) The timelines established by paragraphs ()(1) and (2) confer no substantive

rights on the parties.

(2) Notice of Hearing

The Hearing Officer shall issue a notice stating the date, time, and place of the hearing as

follows:
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(1) At least seven days prior to the hearing in the case of an action brought

pursuant to Rules 9556 through 9558 and

(2) Atleast 21 days prior to the hearing in the case of an action brought pursuant

to Rules 9551 through 9555.

(h) Transmission of Documents

(1) Not less than seven days before the hearing in an action brought under Rules

9556 through 9558 and not less than 40 days before the hearing in an action brought

under Rules 9551 through 9555, NASD staff shall provide to the respondent who

requested the hearing. by facsimile or overnight courier, all documents that were

considered in issuing the notice unless a document meets the criteria of Rule

9251(b)(1)(A), (B) or (C). A document that meets such criteria shall not constitute part

of the record, but shall be retained by NASD until the date upon which NASD serves a
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final decision or, if applicable, upon the conclusion of any review by the Securities and

Exchange Commission or the federal courts.

(2) Not less than three days before the hearing in an action brought under Rules

9556 through 9558 and not less than 14 days before the hearing in an action brought

under Rules 9551 through 9555, the parties shall exchange proposed exhibit and witness

lists. The exhibit and witness lists shall be served by facsimile or by overnight courier.

(i) Evidence

Formal rules of evidence shall not apply to a hearing under this Rule Series. Rules 9262

and 9263 shall govern testimony and the admissibility of evidence.

(j) Additional Information

The Hearing Officer or, if applicable, the Hearing Panel may direct the Parties to submit

additional information.

(k) Record of Hearing

Rule 9265 shall govern the requirements for the record of the hearing.

(D Record of Proceeding

Rule 9267 shall govern the record of the proceeding.

(m) Failure to Appear at a Pre-Hearing Conference or Hearing or to Comply with a

Hearing Officer Order Requiring the Production of Information

Failure of any respondent to appear before the Hearing Officer or, if applicable, the

Hearing Panel at any status conference, pre-hearing conference or hearing, or to comply with any

order of the Hearing Officer or, if applicable, Hearing Panel requiring production of information

to support any defense to the notice that respondent has raised, shall be considered an

abandonment of the respondent's defense and waiver of any opportunity for a hearing provided
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by the Rule 9550 Series. In such cases, the notice issued under the Rule 9550 Series shall be

deemed to be final NASD action. The Hearing Officer or, if applicable, the Hearing Panel may

permit the hearing to go forward as to those parties who appear and otherwise comply with this

Rule.
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(n) Sanctions, Costs and Remands

(1) The Hearing Officer or, if applicable, the Hearing Panel may approve, modify

or withdraw any and all sanctions or limitations imposed by the notice. The Hearing

Officer or, if applicable, the Hearing Panel also may impose any other fitting sanction,

pursuant to Rule 8310(a).

(2) The Hearing Officer or, if applicable, the Hearing Panel may impose costs

pursuant to Rule 8330.

(3) The Hearing Officer or, if applicable, the Hearing Panel may remand the

matter to the department or office that issued the notice for further consideration of

specified matters.

(o) Timing of Decision

(1) Proceedings initiated under Rules 9553 and 9554

Within 60 days of the date of the close of the hearing, the Hearing Officer shall

prepare a written decision and provide it to the National Adjudicatory Council's Review

Subcommittee.

(2) Proceedings initiated under Rules 9556 through 9558

Within 21 days of the date of the close of the hearing, the Hearing Officer shall

prepare a written decision that reflects the views of the Hearing Panel, as determined by
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majority vote, and provide it to the National Adjudicatory Council's Review

Subcommittee.

(3) Proceedings initiated under Rules 9551, 9552 and 9555

Within 60 days of the date of the close of the hearing, the Hearing Officer shall

prepare a written decision that reflects the views of the Hearing Panel, as determined by

majority vote, and provide it to the National Adjudicatory Council's Review

Subcommittee.

(4) If not timely called for review by the National Adjudicatory Council's Review

Subcommittee pursuant to paragraph (q) of this Rule, the Hearing Officer's or, if

applicable, the Hearing Panel's written decision shall constitute final NASD action. The

Office of Hearing Officers shall promptly serve the decision of the Hearing Officer or, if

applicable, the Hearing Panel on the Parties and provide a copy to each NASD member

with which the respondent is associated.

(5) The timelines established by paragraphs (0)(1)-(4) confer no substantive

rights on the parties.

(p) Contents of Decision

The decision shall include:

(1) a statement describing the investigative or other origin of the notice issued

under the Rule 9550 Series;

(2) the specific statutory or rule provisions that were alleged to have been

violated;

(3) a statement setting forth the findings of fact with respect to any act or practice

the respondent was alleged to have committed or omitted:
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(4) the conclusions of the Hearing Officer or, if applicable, Hearing Panel as to

whether the respondent violated any provision alleged in the notice;

(5) a statement of the Hearing Officer or, if applicable, Hearing Panel in support

of the disposition of the principal issues raised in the proceeding; and

(6) a statement describing any sanction or limitation imposed, the reasons

therefore, and the date upon which such sanction or limitation shall become effective.

(q) Call for Review by the National Adjudicatory Council

(1) The National Adjudicatory Council's Review Subcommittee may call for

review a decision issued under the Rule 9550 Series within 21 days after receipt of the

decision from the Office of Hearing Officers. Rule 9313(a) is incorporated by reference.

(2) If the Review Subcommittee calls the proceeding for review within the

prescribed time, a Subcommittee of the National Adjudicatory Council shall meet and

conduct a review not later than 40 days after the call for review. The Subcommittee shall

be composed pursuant to Rule 9331(a)(1). The Subcommittee may elect to hold a

hearing or decide the matter on the basis of the record made before the Hearing Officer

or, if applicable, the Hearing Panel. Not later than 60 days after the call for review, the

Subcommittee shall make its recommendation to the National Adjudicatory Council. Not

later than 60 days after receipt of the Subcommittee's recommendation, the National

Adjudicatory Council shall serve a final written decision on the parties via overnight

courier or facsimile. The National Adjudicatory Council may affirm, modify or reverse

the decision of the Hearing Officer or, if applicable, the Hearing Panel. The National

Adjudicatory Council also may impose any other fitting sanction, pursuant to Rule

8310(a), and may impose costs, pursuant to 8330. In addition, the National Adjudicatory
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Council may remand the matter to the Office of Hearing Officers for further

consideration of specified matters.

(3) For good cause shown, or with the consent of all of the parties to a

proceeding, the Review Subcommittee, the National Adjudicatory Council Subcommittee

or the National Adjudicatory Council may extend or shorten any time limits prescribed

by this Rule.

(4) The National Adjudicatory Council's written decision shall constitute final

NASD action.

(5) The National Adjudicatory Council shall promptly serve the decision on the

Parties and provide a copy of the decision to each NASD member with which the

respondent is associated.

(6) The timelines established by paragraphs (q)(1)-(5) confer no substantive

rights on the parties.

(r) Notice to Membership

NASD shall provide notice of any final NASD action in the next Notice to Members

Disciplinary and Other NASD Action Section.

(s) Application to Commission for Review

The right to have any action pursuant to this Rule reviewed by the Securities and

Exchange Commission is governed by Section 19(f) of the Securities Exchange Act. The filing

of an application for review by the Securities and Exchange Commission shall not stay the

effectiveness of final NASD action, unless the Securities and Exchange Commission otherwise

orders.
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9800. TEMPORARY CEASE AND DESIST ORDERS
(The entire Rule 9800 Series, and related amendments adopted by SR-NASD-98-80 to
Rules 8310, IM-8310-2(d)(1), 9120(x), 9241(c), 9290, 9311(b), 9312(b), 9360, [9511(a), 9513(a)

and 9513(b)] and 9556, shall expire on June 23, 2005, unless extended or permanently adopted

by the Association pursuant to SEC approval at or before such date.)
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