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Special Notice to Members 97-75

Executive Summary

The National Association of Securi-
ties Dedlers, Inc. (NASD® or Associ-
aion) invites membersto vote to
approve amendments to the NASD
By-Lawsintended to providefor a
more efficient and effective corporate
structure for the Association. The last
voting date is November 13, 1997.
Thetext of the proposed amend-
ments follows this Notice. Questions
concerning this Notice may be direct-
edto T. Grant Callery, Senior Vice
President and Genera Counsd,
NASD, at (202) 728-8285.

Background

The proposed amendments are part
of acomprehensive revision of the
NASD, NASD Regulation, Inc., and
The Nasdag Stock Market, Inc., By-
Laws intended to provide for amore
efficient and effective corporate
structure for the Association, to make
the Association’s corporate docu-
ments more consistent with one
another, and to conform the corporate
documents to the recently amended
Code of Procedure and membership
procedures. In particular, the pro-
posed corporate structure is designed
to streamline the decisionmaking
process to be more responsive to
investor interests; improve communi-
cation among Board members and
the staff; enable the Association to
act quickly and decisively when nec-
essary; and preserve the principles
set forth in the September 15, 1995,
Report of the NASD Sdect Commit-
tee on Sructure and Governance to
the NASD Board of Governors
(Select Committee Report) and
undertakings agreed to as part of the
Association’s settlement with the
Securities and Exchange Commis-
sion (SEC or Commission).’

Thetext of the proposed rule change
is attached as Attachment A. Pro-
posed new language is underlined;
proposed deletions are in brackets.

To achieve the corporate objectives
et forth above, the Association will
retain the current three-corporation
structure, but reduce the overal num-
ber of board members for the three
corporations. The Nasdag® and
NASD Regulation® Boards will be
smaller and become part of an
expanded NASD Board.” Asaresult,
the Association will reduce the over-
al number of board members from
49 to 27, reduce the number of board
meetings from 17 to seven, and
reduce the number of board commit-
teesfrom nineto five.

The NASD Board will consist of 21
to 27 Governors and include a nucle-
us of Governors who will not serve
asdirectors on either subsidiary
board. The subsidiary boards each
will have fiveto eight Directors, al
of whom will be NASD Governors.
The number of directors on each sub-
sidiary board will be equd, thereby
enabling the nucleus of individuals
who serve only as NASD Governors
to perform atie-breaking function on
the parent board.

The NASD Board will retain its cur-
rent authority to review and ratify or
reject certain actions of the sub-
ddiaries, athough the process of
exercising this authority will be expe-
dited by transferring certain functions
to new entities under each subsidiary
board and changing several meeting
schedules. First, the functions of the
National Business Conduct Commit-
tee, acommittee of the NASD Regu-
lation Board composed entirely of
Directors, will betransferred to a
new entity, the National Adjudicatory
Council, which will be appointed by
the NASD Regulation Board after
nomination by the National Nomi-
nating Committee. Similarly, the
functions of the Nasdaq Listing and
Hearing Review Committee will be
transferred to a new Listing Council,
whose memberswill be appointed by
the Nasdaq Board after nomination
by the National Nominating Com-
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mittee. Except for the Chair of the
National Adjudicatory Council,
members of the councilswill not
serve on any of the Association’s
boards. These new councilswill
meet at least 15 days before the sub-
sidiary boards and will provide writ-
ten reports of their decisionsto their
respective boards no later than 15
days before the subsidiary board
meetings. The subsidiary board
meetings then will be scheduled to
occur one day before the meetings of
the NASD Board. Although matters
delegated to each subsidiary will, asa
matter of genera practice, be consid-
ered by the subsidiary boards before
proceeding to the NASD Board, the
timerequired for final disposition
will be significantly reduced by these
structural and scheduling changes.
Under the current structure and meet-
ing schedule, the subsidiaries may
have to delay issuing disciplinary,
listing, and other decisions and filing
rule proposals with the Commission
until a parent board meeting is held,
which may occur several weeks after
the subsidiary board takes action.
Thisdelay will be eliminated by the
new corporate structure and meeting
schedule.

In addition to compressing the time
between subsidiary and parent board
meetings, the structura refinements
will facilitate other efficiencies
because members of the revamped
subsidiary boards will congtitute a
subset of NASD Board members.
For example, an NASD Regulation
rule amendment that clearly warrants
consideration by the NASD Board
can be taken directly to the NASD
Board for action, avoiding the need
for duplicative discussions of the
same meatter. The same will be true
of rule amendments that require
NASD Board review under the Plan
of Allocation and Delegation of
Functions by NASD to Subsidiaries
(Delegation Plan).” Thus, action on
significant or controversia matters
can be accomplished in one step,
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rather than the two stepsthat are cur-
rently required. Furthermore,
because the Directors of both sub-
sidiary boardswill be Governors of
the NASD Board, the consideration
of matters at the NASD Board level
alwayswill have the benefit of sub-
sidiary board participation.

To further expedite decisionmaking,
the NASD Board will be specificaly
authorized by the Delegation Plan to
take action on itsown initiative.
Thus, subsidiary board action on a
matter within its sphere of delegated
authority will not be a prerequisite to
action by the NASD Board.

These changes are consistent with the
core principles of corporate gover-
nance outlined in the Select Commit-
tee Report: maintaining a balanced
governance structure, an independent
corporate structure, an independent
and autonomous operating structure,
and aclear and distinct role for each
corporation. The amended By-Laws
maintain a balanced governance
structure by providing for diversity
among Industry Governors and
Directors; by providing for amajori-
ty of Non-Industry Governors on the
parent board, including at least five
Public Governors; and by providing
for at least 50 percent Non-Industry
and Public Directors on the boards of
each subsidiary. Maintaining two
separate, wholly owned subsidiaries
with their own Presidents ensures
that independent corporate structures
continueto exist. Preserving sepa-
rate and independent professional
staffs and substantial deference to the
subsidiariesin their areas of jurisdic-
tion reinforces an independent and
autonomous operating structure.
Finally, each corporation retainsits
clear and distinct role under the pro-
posed rule change: the NASD contin-
ues to resolve conflicts between the
subsidiaries and retain ultimate
responsihility for statutory obliga-
tions, including its responsibilities as
asdf-regulatory organization; NASD

Regulation continues to regulate bro-
ker/dedlers and supervise survelil-
lance of Nasdag and other
over-the-counter markets;, and Nas-
dag continues to own and operate
The Nasdag Stock Market™ and
develop and implement rules govern-
ing that market.

The proposed corporate structure
also is consstent with the undertak-
ings set forth in the Association’s
August 8, 1996, settlement with the
Commission. Specifically, the
amended By-L aws ensure the balanc-
ing of the Association’s boards and
committees; place primary day-to-
day responsihility for regulatory mat-
terswith NASD Regulation; provide
for the autonomy and independence
of theregulatory staff of the NASD
and its subsidiaries; and ensure the
existence of a substantial, indepen-
dent internal audit staff that reports
directly to an audit committee of the
NASD Board.

Amendments To The NASD By-Laws
The expanded NASD Board will
function much asit does today, with
ultimate responsibility for the regula-
tory and market operation functions
that are delegated to the subsidiary
boards. Substantive changesto the
NASD By-Laws are set forth below.
Key changesrelated to the corporate
restructuring are found in Article V11,
Sections 4, 5, 9, 10, and 13; Article
VIII, Section 1; Article I X, Sections
3through 6; Article XV, Section
4(b); Article XVI, Section 1; and
Articles XX and XXI. Stylistic
changes and other minor, non-sub-
stantive changes are not described.

Articlel. Definitions

Severd substantive amendments
have been madeto Article |, which
setsforth definitions for the NASD
By-Laws. Thefollowing definitions
have been moved from the Delega-
tion Plan to the NASD By-Laws:
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“Industry Director”; “Industry Gov-
ernor” or “Industry committee mem-
ber”; “National Nominating
Committeg”’; “Non-Industry Direc-
tor”; “Non-Industry Governor” or
“Non-Industry committee member”;
“Public Director”; “ Public Governor”
or “Public committee member.”
These changes will be found at Arti-
clel (n), (0), (bb), (cc), (dd), (ff), and
(gg). Paralld changes have been
made to the By-Laws of NASD Reg-
ulation and Nasdag.

Refinements have been made to the
definitions of “Industry Governor,”
“Industry committee member,”
“Non-Industry Governor,” and “Non-
Industry committee member.” A per-
son who is or was an outside director
of abroker or adealer, or adirector
not engaged in the day-to-day man-
agement of abroker or dedler, is
excluded from the definition of
“Industry Governor or committee
member.” Included in the definition
of “Industry Governor, Director, or
committee member” isany person
who: (1) isan employee of an entity
that owns more than five percent of
the equity of abroker or dedler, if the
broker or dealer accounts for more
than 10 percent of the gross revenues
received by the consolidated entity;
(2) owns more than 10 percent of the
equity securities of any broker or
dealer, whose investmentsin brokers
or dealers exceed five percent of his
or her net worth, or whose ownership
interest otherwise permits him or her
to be engaged in the day-to-day man-
agement of abroker or dedler; (3)
provides professiona servicesto bro-
kers or dedlers, and such services
constitute 20 percent or more of the
professional revenues received by the
Governor or committee member, or
20 percent or more of the grossrev-
enues received by the Governor’s or
committee member’'sfirm or partner-
ship; or (4) provides professional ser-
vicesto adirector, officer, or
employee of abroker, dealer, or cor-
poration that owns 50 percent or
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more of the voting stock of a broker
or dedler, and such servicesrelateto
thedirector’s, officer’'s, or employee's
professional capacity and condtitute
20 percent or more of the professiona
revenues received by the Governor or
committee member, or 20 percent or
more of the gross revenues received
by the Governor’s or committee mem-
ber’sfirm or partnership.

The Association believes that any
person engaged in the day-to-day
management of any broker/dedler,
including alimited purpose
broker/dealer, should be considered
an Industry Governor or committee
member and, therefore, has deleted
from the definition of “Non-Industry
Governor or committee member” the
following specific references because
they are unnecessary: (1) persons
affiliated with brokers and dealers
that operate solely to assist the secu-
rities-related activities of the business
of non-member affiliates, such asa
broker or degler established to dis-
tribute an affiliate's securities which
areissued on a continuous or regular
basis, or processthe limited buy and
sell orders of the shares of employee
owners of the affiliate; and (2) employ-
eesof an entity that is affiliated with a
broker or dealer that does not account
for amateria portion of the revenues
of the consolidated entity, and who
are primarily engaged in the business
of the non-member entity.

The term “person associated with a
member” has been amended by the
addition of aclause clarifying that
the term includes any natural person
registered under the Rules of the
Association.

The definition of “rules of the Corpo-
ration” has been deleted to avoid
confusion with the more commonly
used, but differently defined term,
“Rules of the Association.” Theterm
“rules of the Corporation” has been
used to refer collectively to the
NASD Certificate of Incorporation,

the NASD By-Laws, and the Rules
of the Association, but, with the
restructuring of the NASD into three
legal entities, such acollectiveterm
for all of the corporate documents of
the Association is no longer useful.
Similarly, the definitions of
“Boards’ and “Corporations’ have
been deleted and the By-Laws
instead refer to each corporate entity
by name, as appropriate. Theterm
“Rules of the Association” or
“Rules’ is defined to mean the num-
bered rules set forth in the NASD
Manual beginning with the Rule
0100 Series, as adopted by the
NASD Board pursuant to the NASD
By-Laws, as amended or supple-
mented. A cross-reference from the
Rules of the Association to the NASD
By-Lawsisincluded in Rule 0121.

Articlell. Offices

A new Article Il statesthe location of
the registered corporate office of the
NASD. This change makesthe
NASD By-Laws consistent with the
NASD Regulation and the Nasdag
By-Laws, which both include such a
provision.

Articlelll. Qualifications of
Membersand Associated Persons

Current Article 11, Qualifications of
Members and Associated Persons, is
renumbered as ArticleI11. Section 3,
which addressesindligibility of cer-
tain persons for membership or asso-
ciation, has been conformed to the
Rule 9520 Series, which setsforth
rules for the Association’s éligibility
proceedings. Specifically, Section
3(d) as amended clarifies that mem-
bers, but not applicants for member-
ship, may use digibility proceedings
to obtain relief from the Associa-
tion’s eigibility requirements, e.g., to
resolve a statutory disqualification
problem.

Section 3(d)(2), which addresses the
status of members or persons
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engaged in eligibility proceedings,
has been deleted because that subject
is addressed in the Rule 9520 Series.
This change does not result in a sub-
stantive change in the Association’s
practice. Specifically, if apersonis
already associated with amember at
the time astatutory disqualification is
discovered, the person may remain
associated with the member until
final action istaken under the Rules
of the Association. If thepersonisa
prospective employee, the person
may not become associated with the
member until the Association takes
final action under the Rule 9520
Series.

A new Section 3(g) clarifiesthat the
Board may delegate its authority
under Section 3 in amanner not
inconsistent with the Delegation
Pan.

Finally, Section 4(h) has been
amended to conform it to the Securi-
ties Exchange Act of 1934.

ArticlelV. Member ship

Current Article 111, Membership, has
been renumbered as Article V. Sec-
tion 1(a)(3), which requires members
to release the Association from liabil-
ity except for willful malfeasance,
has been deleted. Section 7 has been
conformed to changesin the Rule
1010 Series, which sets forth proce-
dures for membership applications
and changesin amember’s opera-
tions.

ArticleV. Regigered Representatives
and Associated Persons

Current Article 1V, Registered Repre-
sentatives and Associ ated Persons,
has been renumbered as Article V.
Section 2(a)(2), which requiresregis-
tered representatives to rel ease the
Association from liability except for
willful malfeasance, has been deleted.
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ArticleVI. Dues, Assessments, and
Other Charges

Current Article V, Dues, Assess-
ments, and Other Charges, has been
renumbered as Article V1. A new
Section 5 states that the NASD may
delegate its authority regarding dues,
assessments, and other chargesina
manner not inconsistent with the Del-
egation Plan.

ArticleVII. Board of Governors

Current Article V1, Board of Gover-
nors, has been renumbered as Article
VII. Section 1(c) has been amended
to make clear that to the fullest extent
permitted by applicable law, the
Restated Certificate of Incorporation,
and the By-Laws, the NASD may
delegate any power of the NASD or
the Board to a committee appointed
pursuant to Article IX, Section 1, to
the NASD Regulation Board, to the
Nasdagq Board, or to NASD staff, ina
manner not inconsistent with the Del-
egation Plan. Parallel provisions have
been added to the NASD Regulation
and the Nasdag By-Laws.

Section 2, which authorizes the
Board to cancel or suspend the mem-
bership of amember or suspend the
association of a person associated
with amember for failure to provide
requested information, has been
amended to provide for reinstatement
pursuant to the Rules of the Associa
tion. See, eg., Rules 8225 and 9516.
The delegation to the Chief Execu-
tive Officer has been replaced with a
delegation provision consistent with
other provisions et forth in the pro-
posed NASD By-Laws: that the
Board be permitted to delegate its
authority under this section in aman-
ner not inconsistent with the Delega-
tion Plan and otherwisein
accordance with the Rules of the
Association.

Section 4, which addresses the com-
position and qualifications of the

Board, has been amended to conform
to the new corporate structure. The
NASD Board will consist of the
Chief Executive Officer and the
Chief Operating Officer of the
NASD, the Presidents of NASD Reg-
ulation and Nasdag, the Chair of the
National Adjudicatory Council, and
at least 16 and not more than 22
Governors eected by the members of
the NASD. Thus, the By-Laws
authorize a Board of 21 to 27 Gover-
norsintotal. Section 4(a) further
provides that the Governors elected
by the memberswill include arepre-
sentative of an issuer of investment
company shares or an affiliate of
such an issuer, arepresentative of an
insurance company, and a Nasdaq
issuer. A mgjority of the Governors
will be Non-Industry Governors, and
the Non-Industry Governors will
include five or six Public Governors,
depending on the size of the Board.
Section 4(b) has been amended to
prohibit the Chair of the National
Adjudicatory Council from serving
as Chair of the Board. The Associa-
tion believes that the responsibilities
of each chairmanship require the
attention of one individual.

Section 5, Term of Office of Gover-
nors, has also been amended to
reflect the Board structure. The
Chief Executive Officer and the
Chief Operating Officer of the NASD
and the Presidents of NASD Regula-
tion and Nasdag will serve as Gover-
nors until a successor is selected, or
until death, resignation, or removal.
The Chair of the National Adjudica-
tory Council will serve as a Governor
for aterm of one year, and will gen-
eraly not serve more than two con-
secutive terms.” Section 5 also
provides that aformer Chair of the
National Adjudicatory Council may
serve as aGovernor elected by the
members of the NASD. The Gover-
nors elected by the members of the
NASD will be divided into three
classes and serve three-year terms.
Such Governors generally may not
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serve more than two consecutive
terms.

A new Section 6 addresses the dis-
qualification of a Board member and
states that a Governor’s term of office
immediately terminatesif the Board
determinesthat: (a) the Governor no
longer satisfies the classification
(Industry, Non-Industry or Public
Governor) for which the Governor
was elected; and (b) failureto
remove the Governor would violate
the compositional requirements of
the Board set forth in Section 4. If a
Governor’s term of office terminates
under this Section and the remaining
term of office of such Governor was
not more than six months, then dur-
ing the period of vacancy, the Board
would not be deemed to bein viola
tion of its compositiona require-
ments by virtue of such vacancy.
Section 6 replaces a provision cur-
rently in the Delegation Plan that
provides for “automatic remova” if a
Governor no longer satisfiesthe clas-
sification for which he or she was
elected without describing any pro-
cess for such removal. This change
eliminates any potential for the
Board to take an ultra vires action in
the event that a Governor failsto
notify the Board promptly of a
changein hisor her classification and
continuesto sit on the Board and cast
votes before such remova takes place.

Current Section 6, which addresses
thefilling of vacancies on the Board,
has been renumbered as Section 7.
In addition, the current provisions of
the Delegation Plan that addressthe
filling of vacancies have been moved
to this Section. The Section provides
further that, if the remaining term of
office of the governorship to befilled
is more than one year, then the
replacement Governor must stand for
election in the next annud dection.

Current Section 7, which describes
nomination and election procedures,
has been expanded and renumbered
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as Sections 9 through 14. Section 9
setsforth the powers of the National
Nominating Committee. The
National Nominating Committee
nominates | ndustry, Non-Industry,
and Public Governorsfor each vacant
or new Governor position on the
NASD Board; Industry, Non-Indus-
try, and Public Directorsfor each
vacant or new position on the NASD
Regulation Board and the Nasdag
Board; Industry, Non-Industry, and
Public members for each vacant or
new position on the National Adjudi-
catory Council; and Industry and
Non-Industry membersfor the Nas-
dag Listing and Hearing Review
Council.

Section 9 aso includes and clarifies
the compositional requirementsfor
the National Nominating Committee
previoudy set forth in the Delegation
Plan. Under the amended provision,
aNational Nominating Committee
member may be removed for cause
(specifically, refusal, failure, neglect,
or inability to discharge such mem-
ber’s duties) by amgority vote of the
NASD Board. This same standard for
removal is used throughout the Asso-
ciation’s corporate documents for
committee and council members.

Section 9 aso includes anew provi-
sion that requires the Secretary of the
NASD to collect from each nominee
for Governor such information asis
reasonably necessary to serve asthe
basisfor adetermination of the nom-
ine€'s classification as an Industry,
Non-Industry, or Public Governor.
The Secretary will certify to the
National Nominating Committee
each nominee's classification to
ensure that the compositiona
requirements of each Board are met.

Section 10 replaces current Section
7(c) and adds provisions regarding
contested el ections currently located
inthe Delegation Plan. Conforming
references also have been made to
Article XXI, anew article that pro-

vides for meetings of the member-
ship. Section 10 clarifies the proce-
duresfor contested elections and
changes the number of members that
must sigh a petition to support
adding a candidate to the ballot for
NASD Board eections from two per-
cent of the members of the NASD to
three percent. Asis currently the
case, a petition may be signed only
by a member’s Executive Represen-
tative. Section 10 aso transfers the
authority to certify the additional
candidate from the National Nomi-
nating Committee to the Secretary,
since the Secretary maintains the
records of Executive Representatives
and will be charged with reviewing
information regarding the classifica-
tion (Industry, Non-Industry, or Pub-
lic) for each governorship.

Sections 11, 12, and 15 are new pro-
visionsthat parallel new provisions
added to the NASD Regulation and
the Nasdagq By-Laws. Section 11 pro-
hibitsthe NASD, the Board, the
National Nominating Committees,
other committees, and NASD staff
from taking any official position
regarding a contested nomination or
election under the proposed NASD
or NASD Regulation By-Laws. Sec-
tion 11 permits Board and committee
members to communicate their views
with respect to a candidate in a con-
tested election only if the Board or
committee member acts solely in his
or her individual capacity and dis-
clams any intention to communicate
inany official capacity. Section 12
limits administrative support to the
candidatesin a contested NASD
election to two mailings; any other
administrative support in any NASD
or NASD Regulation contested €l ec-
tion or nomination is prohibited. Sec-
tion 15 adds resignation provisions.

Section 13, Election of Governors, is
largely parallel to current Section
7(a), with conforming amendments
to Sections 9 through 12 and a new
cross-reference to Article XXI1,
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which sets forth procedures for mem-
bership meetings.

Section 14 isanew procedure that
requires each Governor to update the
information submitted to the NASD
Secretary under Section 9(e) regard-
ing hisor her classification asan
Industry, Non-Industry, or Public
Governor at least annually and upon
request of the Secretary, and to report
immediately to the Secretary any
change in such classification. There
are parale provisonsinthe NASD
Regulation and the Nasdaq By-Laws.
These submissions and reports will
help the Association ensure that the
compositional requirements of the
Board and its committees are main-
tained.

Section 8, which addresses meetings,
quorums, and voting of the Board,
has been amended to provide that a
guorum consists of amajority of the
Board then in office, including not
less than 50 percent of the Non-
Industry Governors. This change
ensuresthat Industry Governors
alone can not constitute or dominate
aquorum of the Board.

ArticleVIII. Officers, Agents, and
Employees

Current Article V11, Officers, Agents,
and Employees, has been renum-
bered as Article VIII. Section 1 has
been amended to require that the
Board elect a Secretary and a Chief
Operating Officer. These changes
have been made in recognition of the
number of responsibilities assigned
to the Secretary under the By-Laws,
the Board's practice of always elect-
ing a person to such position, and the
fact that the Chief Operating Officer
serves on the Board pursuant to Arti-
cleVIl, Section 4.

Section 3 has been amended to speci-
fy that agents and employees shall be
under the supervision and control of

the officers, unlessthe Board, by res-
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olution, providesthat an agent or
employee shall be under the supervi-
sion and control of the Board. Gen-
erally, agents and employees are
under the supervision and control of
the officers, but the Board may wish
in certain circumstances to retain
control over an employee or agent, as
in Section 4, when the Board deter-
minesthat it wishesto retain counsal.

Current Section 5, which provides
for compensation of Board and com-
mittee members, has been moved to
itsown Article, Article X, Compen-
sation of Board and Committee
Members.

New Sections 5, 6, and 7 have been
added to Article VII1 to conform it to
Article VIl of the NASD Regulation
By-Lawsand Article VI of the Nas-
daq By-Laws. Section 5 permitsthe
Board to delegate the duties and
powers of any officer to any other
officer. Section 6 providesfor the
resignation and remova of officers.
Section 7 permitsthe NASD to
secure thefidelity of its officers,
agents, and employees by bond or
otherwise.

Articlel X. Committees

Current Article VI, Committees,
which addresses the formation and
powers of committees, is renumbered
asArticleX. Section 1 has been
amended to cross-reference Article
VI, Section 1(c), which limitsthe
Board's authority to delegate its pow-
ers and authority.

A new Section 2 isdesigned to help
the Association maintain the compo-
sitional requirements of certain com-
mittees. Undertakings 1 and 6 under
the SEC Settlement require certain
committees’ to have a particular bal-
ance of Industry, Non-Industry, and
Public committee members. The
compositiona requirements for the
National Nominating Committee and
the Audit Committee are found in the

NASD By-Laws. The compositional
requirements of the National Adjudi-
catory Council arefound in the
NASD Regulation By-Laws. The
compositiona requirements for the
remaining committees are found in
the Delegation Plan. To help ensure
that compositional requirements are
maintained for committees appointed
by the NASD Board, Section 2
authorizes the Secretary to collect
from each prospective member of a
committee that must be balanced
such information asis reasonably
necessary to serve asthe basisfor a
determination of the prospective
committee member’s classification as
an Industry, Non-Industry, or Public
committee member. The Secretary
must certify to the Board each
prospective committee member’s
classification. Each committee mem-
ber must update the information sub-
mitted at least annually and upon
request of the Secretary of the
NASD, and must report immediately
to the Secretary any changein such
classfication. Paralel provisonsare
set forth in the NASD Regulation and
the Nasdaq By-Laws.

Current Section 2, which addresses
removal of acommittee member, has
been renumbered as Section 3 and
amended to clarify that acommittee
member can only be removed for
refusal, failure, neglect, or inability to
discharge his or her duties by majori-
ty vote of the whole Board.

New sections have been added
specifically to authorize the appoint-
ment of an Executive Committee and
aFinance Committee and to require,
consistent with Undertaking 6, the
appointment of an Audit Committee.
Section 4 authorizes the NASD
Board to appoint an Executive Com-
mittee composed of fiveto nine
members of the NASD Board, with a
Non-Industry mgjority. The Execu-
tive Committee will include the
NASD CEO/Chairman, at least one
member each of the NASD Regula-
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tion and Nasdag Boards, and at |east
two Governors who are not Directors
of NASD Regulation or Nasdag. A
quorum for the transaction of busi-
ness at Executive Committee mest-
ingswill be amajority of Committee
members then in office, including at
least 50 percent of the Non-Industry
Committee members.”

Section 5 contains the provisions
relating to the Audit Committee cur-
rently found in the Delegation Plan,
except that the compositional provi-
sions have been amended to require
two (rather than one) Public Gover-
norsto serve on the Committee.

Section 6 authorizes the Board to
appoint a Finance Committee com-
posed of at least four Governors,
including the Chief Executive Officer
of the NASD. The Finance Commit-
tee will be balanced, with the number
of Non-Industry Governors equaling
or exceeding the Industry Governors
plusthe Chief Executive Officer.

If any officer of the NASD, NASD
Regulation, or Nasdaq servesasa
member (other than as an ex officio
member) of a committee appointed
under the By-Laws of any of the
three corporations, that officer will be
counted among the Industry commit-
tee membersfor the purpose of any
compositiona or quorum require-
ments.

Article X. Compensation of Board
and Committee Members

Asnoted previoudly, current Article
V11, Section 5, which addresses com-
pensation of Board and committee
members, has been renumbered as
Article X, Compensation of Board
and Committee Members.

Article X1. Rules
Current Article I X, Rules, which

authorizes the NASD to adopt rules,
has been renumbered as Article XI.
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Article XII. Disciplinary
Proceedings

Current Article X, Disciplinary Pro-
ceedings, which authorizes disci-
plinary proceedings, has been
renumbered as Article XII.

Article X111. Powersof Board to
Impose Sanctions

Current Article X1, Powers of Board
to Prescribe Sanctions, which autho-
rizes the Board to impose sanctions,
has been renumbered as Article X111.
Section 1(€) has been amended and a
new Section (2) added to clarify that
any delegation under the Article must
be in conformity with the Delegation
Plan.

Article X1V. Uniform Practice
Code

Current Article X1I, Uniform Prac-
tice Code, has been renumbered as
Article X1V. Section 2 has been
amended to provide that the Board
may delegateits authority with
respect to administering the Uniform
Practice Code to the NASD Regula-
tion Board and Nasdag Board in
accordance with the Delegation Plan.

Article XV. Limitation of Powers

Current Article X111, Limitation of
Powers, has been renumbered as
Article XV.

Section 4 addresses conflicts of inter-
est and has been amended by redes-
ignating it as Section 4(a), and
therein prohibiting any Governor or
committee member from directly or
indirectly participating in any adjudi-
cation of theinterests of any party if
the Governor or committee member
has a conflict of interest or bias, or if
circumstances otherwise exist where
hisor her fairness might reasonably
be questioned. Section 4(a) further
requires the Governor or committee
member to recuse himself or herself

or be disqudified in accordance with
the Rules of the Association (e.g.,
Rule 9160). Current Section 4 Smply
references the Rules of the Associa-
tion. The standard set forth in Section
4(a) is cons stent with the conflict of
interest standard in Rule 9160.

In addition, anew Section 4(b) has
been added to address conflicts of
interests in non-adjudicatory matters
inamanner cons stent with the By-
Laws of the NASD Regulation Board
and the Nasdag Board. Section 4(b)
providesthat acontract or transac-
tion between the NASD and a Gover-
nor or officer, or between the NASD
and any entity in which a Governor
or officer isadirector or officer, or
has afinancia interest, isnot void or
voidable solely for thisreason, or
solely because the Governor or offi-
cer ispresent at the meeting of the
Board or committee that authorizes
the contract or transaction, or solely
because the Governor’s or officer’'s
voteis counted for such purposesif:
(2) the materid facts pertaining to
such relationship or interest are dis-
closed or are known to the Board or
the committee, and the Board or
committee in good faith authorizes
the contract or transaction by the
affirmative vote of amajority of the
disinterested Governors, or (2) the
contract or transaction isfair to the
NASD as of thetimeit is authorized,
approved, or ratified by the Board or
committee. Section 4(b) provides
that only disinterested Governors
may be counted in determining the
presence of aquorum at a meeting of
the Board or of acommittee which
authorizes the contract or transaction.
A contract or transaction between the
NASD and one of its subsidiaries
would not be subject to Section 4(b).

Finally, Section 6, which limitsthe
Association’s rulemaking authority
over government securities activities,
has been deleted to conform the By-
Lawsto changes previousy made to
the Association’s authority over the
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government securities activities of its
members.

Article XVI. Procedurefor
Adopting Amendmentsto By-L aws

Current Article X1V, Procedure for
Adopting Amendmentsto By-Laws,
has been renumbered as Article XVI
and amended to provide that commit-
tees appointed by the Board may pro-
pose By-Law amendments.

Article XVII1. Corporate Seal

Current Article XV, Corporate Sedl,
has been renumbered as Article
XVII.

Article XVII1. Checks

Current Article XV1, Checks, has
been renumbered as Article XVIII.

Article X1 X. Annual Financial
Statement

Current Article XVI1I, Annua Finan-
cia Statement, has been renumbered
asArticle XIX.

Article XX

A new Article XX, Record Dates,

has been added. Section 1 permitsthe
Board to fix arecord date to deter-
mine the members that are entitled to
notice of, or to vote at, member
meetings. Section 2 providesfor a
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default record date if the Board does
not fix such adate. Section 3 pro-
videsthat a determination of mem-
bers of record also appliesto an
adjournment of a member meeting.

Article XXI

A new Article XXI, Meetings of
Members, has been added. Section 1
authorizes the Board to designate a
time and place and set an agendafor
annua meetings of members. Section
2 setsforth procedures for setting the
agenda of special meetings. Section 3
setsforth notice requirements for
meetings. Section 4 describes voting
procedures. Section 5 states that the
Chief Executive Officer of the NASD
acts as Chair of the meeting and
authorizes the Board to adopt rules
and regulations for the conduct of
meetings.

Endnotes

' Securities Exchange Act Rel. No. 37538
(August 8, 1996), 62 S.E.C. Docket 1346,
Order Ingtituting Public Proceedings Pursuant
to Section 19(h)(1) of the Securities
Exchange Act of 1934, Making Findings and
Imposing Remedial Sanctions, In the Matter
of National Association of Securities Dealers,
Inc., Administrative Proceeding File No. 3-
9056.

*Currently, the NASD Board has 11 Gover-
nors, the NASD Regulation Board has 24
Directors, and the Nasdag Board has 14
Directors.

*The Delegation Plan is the blueprint for the
coordinated efforts of NASD, NASD Regula
tion, and Nasdaq, and sets forth the purposes,
functions, and governance procedures of the
three corporations working together.

“The Chair of the National Adjudicatory
Council, who serves aterm of one yesr,
simultaneoudly will serve as a Governor of
the NASD Board and a Director of the
NASD Regulation Board. This change
ensures that the terms for each of these posi-
tions run concurrently.

*Undertaking 1 sets forth compositiona
requirements for “the National Nominating
Committee, the Trading/Quality of Markets
Committee, the Arbitration Committee, the
Market Surveillance Committee, the National
Business Conduct Committee, the Manage-
ment Compensation Committee, and al suc-
cessorsthereto.” Undertaking 6 sets forth
compositional requirements for an audit com-
mittee. The current names of such commit-
tees are the National Nominating Committee,
the Quality of Markets Committee, the
National Arbitration and Mediation Commit-
tee, the Market Regulation Committee, the
National Business Conduct Committee, the
Management Compensation Committee, and
the Audit Committee.

*This quorum requirement has been applied
aso to the Audit, Finance, and National
Nominating Committees.

© 1997, National Association of Securities
Dealers, Inc. (NASD). All rights reserved.
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