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E xecutive Summary
In the fo l l owing document, NA S D
R eg u l ation, Inc. (NASD Reg u l at i o nS M)
requests comment on specific
amendments to the NA S D® Fre e -
Riding and Withholding Interp re t a-
tion, IM-2110-1 (Interp re t ation) and
also is soliciting comment on how
the Interp re t ation could be more 
ge n e ra l ly revised and stre a m l i n e d. In
p a rt i c u l a r, commenters are asked to
consider whether the Interp re t at i o n
p ro p e rly re flects current market 
conditions. 

Questions concerning this R e q u e s t
for Comment should be directed 
to Craig L. Landauer, Associate 
G e n e ral Counsel, Office of Genera l
Counsel, NASD Reg u l ation, at 
(202) 728-8291.

Request For Comment
The NASD encourages all members
and other interested parties to com-
ment on IM-2110-1. Comments can
be mailed to:

Joan Conley
O ffice of the Corp o rate Secre t a ry
NASD Reg u l ation, Inc.
1735 K Street, NW
Washington, DC 20006-1500

or e-mailed to:
p u b c o m @ n a s d. c o m.

Comments must be re c e ived by Ju n e
16, 1997. Befo re becoming effe c t ive,
a ny rule ch a n ge developed as a re s u l t
of comments re c e ived must be adopt-
ed by the NASD Reg u l ation Board of
D i re c t o rs, may be rev i ewed by the
NASD Board of Gove rn o rs, and
must be ap p roved by the SEC.
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NA S D
RE G U L AT I O N
RE QU E S T FO R
CO M M E N T
9 7 - 3 0

E xecutive Summary
NASD Reg u l ation, Inc. (NASD 
R eg u l at i o nS M) requests comment on
s p e c i fic amendments to the NA S D®

Free-Riding and Withholding Inter-
p re t ation, IM-2110-1 (Interp re t at i o n )
and also is soliciting comment on
h ow the Interp re t ation could be more
ge n e ra l ly revised and stre a m l i n e d. In
p a rt i c u l a r, commenters are asked to
consider whether the Interp re t at i o n
p ro p e rly re flects current market 
conditions. 

B a ck g ro u n d
The Interp re t ation protects the
i n t egrity of the public offe ring sys-
tem by ensuring that members make
a bona fide public distri bution of “hot
issue” securities and do not withhold
s u ch securities for their own benefit
or use the securities to rewa rd other
p e rsons who are in a position to
d i rect future business to the member.
I m p ro p e rly withholding securities or
d i recting securities to persons wh o
can direct future business to the
member leads to an impairment of
p u blic confidence in the fa i rness of
the investment banking and securi t i e s
business. The Interp re t ation was cre-
ated and has been amended over the
ye a rs to ensure there is a bona fid e
d i s t ri bution of securities for wh i ch
t h e re is public demand.

The NASD Reg u l ation Board of
D i re c t o rs (Board), acting upon re c-
o m m e n d ations of the National Busi-
ness Conduct Committee (NBCC),
c o n s i d e red va rious proposed amend-
ments to the Interp re t ation. Specifi-
c a l ly, the Board considered wh e t h e r
the Interp re t ation should ap p ly in the
fo l l owing contex t s :

(1) secondary offe ri n g s ;

(2) distri butions of rated inve s t m e n t
grade deb t ;

(3) purchases by non-member bro ke r /
d e a l e rs and their associated persons; o r

(4) distri butions of shares of fo re i g n
mutual funds.

In addition, the Board considere d
whether the Interp re t ation should be
amended to prov i d e :

(1) a de minimis exemption fo r
re s t ricted persons under paragrap h
(b)(4) of the Interp re t at i o n1 and small
i nvestment ve h i cl e s ;

(2) an expansion of the type of firm
t h at qualifies as a limited purp o s e
b ro ke r / d e a l e r ;

(3) a more pre s c ribed manner for a
member to ve rify that a conduit fo r
an undisclosed principal is comply-
ing with the Interp re t at i o n ;

(4) a cl a ri fic ation of wh i ch nat u ra l
p e rsons and entities should be cove re d
by the Interp re t at i o n ’s definition of
“ p e rson associated with a member”;

(5) a cl a ri fic ation of whether and under
wh at circumstances a qualified ERISA
plan or other type of re t i rement plan
would be considered a re s t ricted 
p e rson under the Interp re t at i o n ;

(6) a cl a ri fic ation of certain prov i-
sions of the issuer- d i rected share
ex c ep t i o n ;2 a n d

(7) a mechanism for granting re l i e f
f rom the ap p l i c ation of va rious prov i-
sions of the Interp re t at i o n .

Fi n a l ly, the Board decided that it
would be ap p ro p ri ate to examine the
e n t i re Interp re t ation in the context of
c u rrent market conditions and to seek
comment on whether the Interp re t a-
tion could be simplified and made
easier to fo l l ow while at the same
time remaining true to the Interp re t a-
t i o n ’s intent.
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Recommended Change s
1. Tre atment of Direct And/Or 
I n d i rect Owners of Bro ke r / D e a l e rs
Under the Interp re t at i o n

Confusion has arisen over how per-
sons or entities that have an ow n e r-
ship or capital interest in a bro ke r /
dealer should be tre ated under the
I n t e rp re t ation. NASD Reg u l ation is
p roposing that the Interp re t ation be
m o d i fied so that, with two ex c ep-
tions, a l l equity ow n e rs or contri bu-
t o rs to capital would be considere d
re s t ricted persons. Fi rst, the Interp re-
t ation would exempt purchases by
p a s s ive inve s t o rs who own or have
c o n t ri buted 10 percent or less of the
firm ’s equity or capital and who pur-
chase from a member other than the
member in wh i ch they maintain the
ow n e rship interest, provided that the
member in wh i ch they maintain the
ow n e rship interest is not in a position
to direct issues to the owner or con-
t ri bu t o r. Second, the Interp re t at i o n
would exempt purchases by pers o n s
who passive ly own 10 percent or less
of the shares of bro ke r / d e a l e rs that are
t raded on an ex ch a n ge or Nasdaq®.

The definition of the term “associat e d
p e rson” under the NASD By-Law s
i n cludes only nat u ral persons. Inter-
p re t at ive issues may arise under the
I n t e rp re t ation when entities (corp o ra-
tions, limited part n e rships, and ge n e r-
al part n e rships) have an ow n e rs h i p
i n t e rest in a bro ke r / d e a l e r, either in the
fo rm of equity ow n e rship or as a con-
t ri bution to the capital of the bro ke r /
d e a l e r. Accord i n g ly, the pro p o s a l
would cre ate a new definition of
“ re s t ricted person” to include “any
p e rs o n ,” wh i ch would include an
entity that invests in a member firm
with ow n e rship or capital contri bu-
tion interest. 

A second issue invo l ves how to tre at
i nve s t o rs, whether nat u ral persons or
entities, that invest indire c t ly in a
b ro ke r / d e a l e r. NASD Reg u l at i o n
b e l i eves that indirect inve s t o rs should

be tre ated for purposes of the Inter-
p re t ation in the same way as dire c t
i nve s t o rs, and should be pre cl u d e d,
t h e re fo re, from purchasing hot issues
f rom the bro ker/dealer in wh i ch they
maintain the indirect investment. Fo r
p u rposes of calculating the 10 per-
cent thre s h o l d, the proposed Interp re-
t ation provides that the perc e n t age of
the direct investment is multiplied by
the perc e n t age interest in the inve s t-
ing entity. For ex a m p l e, an inve s t o r
with a 50 percent investment in a
i nvestment part n e rship that in turn
owns 50 percent of the equity cap i t a l
of a bro ker/dealer would be deemed
to own 25 percent of the bro ke r /
dealer for the purposes of the Interp re-
t ation. Accord i n g ly, the inve s t o r
would be considered a re s t ricted per-
son because his or her indirect ow n e r-
ship interest would be deemed to have
exceeded the 10 percent thre s h o l d.

2. Rated Investment Grade Deb t

D ebt offe rings are included in the
d e finition of “public offe ring” under
the Interp re t ation. NASD Reg u l at i o n
b e l i eves that it is ap p ro p ri ate to
delete offe rings of rated inve s t m e n t
grade debt from the Interp re t ation on
the ground that investment grade deb t
does not raise the same issues that
a re posed by equities under the Inter-
p re t ation. In part i c u l a r, the prices fo r
s u ch debt securities ge n e ra l ly flu c t u-
ate based on interest rate move m e n t s ,
rather than on excess demand for a
p a rticular securi t y. Specific a l ly, the
ex c eption would ap p ly to “non-con-
ve rt i ble debt securities rated by a
n at i o n a l ly re c og n i zed statistical rat-
ing orga n i z ation in one of its fo u r
highest ge n e ric rating cat ego ri e s .” 

3. Exe m p t ive Au t h o rity Under Th e
I n t e rp re t at i o n

Th e re is no provision in the Interp re-
t ation itself to allow for the NBCC,
the Board, or NASD Reg u l ation staff
to grant exe m p t ive re l i e f. In the past,
the NBCC, re lying on the NASD By-

L aw ’s grant of authority to the Board
and its Committees, has prov i d e d
i n t e rp re t ations in certain unique cir-
cumstances.  NASD Reg u l at i o n
b e l i eves that it is important to pro-
vide ex p ress authority to gra n t
exemptions in individual cases, and
is proposing to amend the Interp re t a-
tion for this purp o s e.

The Interp re t ation gives the Distri c t
Committees and the NASD Board
the authority to issue interp re t at i o n s .
The proposed amendments wo u l d
m a ke this provision consistent with
c u rrent practice by giving NA S D
R eg u l ation staff the authority to pro-
vide interp re t ations, after consulta-
tion with ap p ro p ri ate pers o n s
i nvo l ved in the securities industry,
t h at would be subject to ove rsight by
the Board.

4. Fo reign Mutual Funds

P u rchases of shares of inve s t m e n t
companies regi s t e red under the
I nvestment Company Act of 1940
(1940 Act) are exempt from the
re s t rictions of the Interp re t ation. Th e
rationale for this existing provision is
t h at the interest of any one re s t ri c t e d
p e rson in an investment company
o rd i n a ri ly is de minimis and that ,
because the ow n e rship of inve s t m e n t
c o m p a ny shares ge n e ra l ly is subject
to frequent turn ove r, determ i n i n g
compliance with the Interp re t at i o n
would be ex t re m e ly difficult in this
c o n t ext. 

NASD Reg u l ation is proposing to
extend this rationale to the purch a s e
of shares of fo reign entities that are
similar to U. S. investment compa-
nies. In part i c u l a r, NASD Reg u l at i o n
is proposing to allow members to
a l l o c ate shares to a fo reign mu t u a l
fund if the fund provides written cer-
t i fic ation from a U. S. at t o rn ey or
accountant stating that: (1) the fund
has 100 or more share h o l d e rs; (2) the
fund is publ i cly offe red; (3) no more
than 5 percent of the fund’s securi t i e s

238



NASD Regulation Request For Comment 97-30 M ay 1997

assets are invested in the securities of
a ny one issuer; (4) any person ow n-
ing more than 5 percent of the share s
of the fund is not a re s t ricted pers o n
as defined in subparagraphs (b)(1)
t h rough (b)(4) of the Interp re t at i o n ;
and (5) the fund is pro p e rly regi s-
t e red or authori zed to do business in
the fo reign jurisdiction. 

In addition to add ressing the ab ove
rat i o n a l e, the amendments seek to
c re ate ro u g h ly equivalent standard s
b e t ween U. S. and fo reign mu t u a l
funds, by adding a new definition of
fo reign investment company that is
designed to parallel the ex i s t i n g
exemptions for domestic funds.
Under the 1940 Act, U. S. inve s t m e n t
companies are re q u i red to regi s t e r
with the SEC if their shares are pub-
l i cly offe red to more than 100
i nve s t o rs. In addition, the 1940 Act
ge n e ra l ly re q u i res that no more than
5 percent of dive rs i fied fund assets
i nvested in cash and securities be
i nvested in the securities of one
i s s u e r.  NASD Reg u l ation specific a l-
ly requests comment on whether this
exemption is ap p ro p ri at e, given dif-
fe rences in fo reign fund reg u l at i o n
and the nat u re of investment in such
f u n d s .

Other Issues
The NASD and the Board consid-
e re d, but determined not to pro p o s e,
the fo l l owing amendments to the
I n t e rp re t at i o n :

1. Secondary Offe ri n g s

S e c o n d a ry offe rings are included in
the definition of “public offe ri n g ”
under the Interp re t ation. Stat i s t i c a l
i n fo rm ation rev i ewed by the Board
i n d i c ated that ap p rox i m at e ly 33 per-
cent of secondary offe rings trade at a
p remium, although the premium is
ge n e ra l ly small. NASD Reg u l at i o n
b e l i eves that because a re l at ive ly
high perc e n t age of secondary offe r-
ings trade at a premium, these offe r-

ings should continue to be subject to
the Interp re t at i o n .

2. Non-Member Bro ke r / D e a l e rs
And Their Associated Pe rs o n s

All member and non-member bro ke r /
d e a l e rs and their associated pers o n s
a re deemed to be re s t ricted pers o n s
under paragraph (b)(2) of the Inter-
p re t at i o n .3 Th e re fo re, the Interp re t a-
tion re s t ricts purchases by firms that
a re invo l ved solely in executing tra n s-
actions on the floor of an ex ch a n ge,
i n cluding ex ch a n ge specialists and
options Market Make rs. NASD 
R eg u l ation believes that these entities
and their associated persons are
e n gaged in activities similar to those 
of other NASD members that are sub-
ject to the Interp re t at i o n ’s re s t ri c t i o n s
and that they should continue to be
c o n s i d e red re s t ricted pers o n s .

3. De Minimis Exe m p t i o n

In 1994, the NASD considered pro-
viding an exemption for purch a s e s
t h at are de minimis in amount by
p e rsons identified in paragraph (b)(4)
( p e rsons affil i ated with certain fin a n-
cial institutions and entities that are
not members). The NASD re j e c t e d
this proposal on the grounds that: (i)
a ny de minimis amount would be an
a r b i t ra ry fig u re; and (ii) monitori n g
accounts to ensure compliance with
s u ch a provision would be diffic u l t .
The Board considered this mat t e r
again based on seve ral requests to
reconsider the prior position and has
d e t e rmined not to amend the Inter-
p re t ation in this re s p e c t .

4. Limited Purpose Bro ke r / D e a l e rs

C h a n ges made in 1994 exe m p t e d,
f rom the Interp re t ation, persons asso-
c i ated with bro ke r / d e a l e rs wh o s e
business is limited to direct part i c i p a-
tion programs, mutual funds, and
va ri able contracts products. Pe rs o n s
a s s o c i ated with firms engaged solely
in pro p ri e t a ry trading or inve s t m e n t

or merchant banking activities have
a s ked that they be included in the lim-
ited bro ker/dealer exemption. NA S D
R eg u l ation does not believe the
exemption should be expanded to such
firms because of the difficulty in defin-
ing those firms under the Interp re t a-
tion, and because such bro ke r / d e a l e rs
m ay influence or be invo l ved in va ri-
ous aspects of the underwriting pro-
cess. Furt h e r, NASD Reg u l ation is
c o n c e rned that such firms may enter
into re c i p rocal arra n gements with
other members that would violate the
intent of the Interp re t at i o n .

Comment On Specific 
P rovisions Of The Rule
NASD Reg u l ation is not pro p o s i n g
other ch a n ges but is requesting com-
ment on the issues identified below :

1. Member Ve ri fic ation Of 
Conduit For Undisclosed 
P rincipal And Compliance 
With The Interp re t at i o n

A member selling a hot issue to an
account identified in subparagrap h s
(b)(7) and (b)(8) of the Interp re t at i o n
(i . e., accounts managed by an inve s t-
ment advisor and fo reign bro ke r /
d e a l e rs) must fo l l ow certain enu m e r-
ated steps to comply with the Inter-
p re t ation. One of these steps re q u i re s
the member to make “an affirm at ive
i n q u i ry” of the conduit that it is not
a l l o c ating the shares purchased to
re s t ricted persons. The term “affirm a-
t ive inquiry” is not defined in the
I n t e rp re t ation and confusion may
exist as to the meaning of this term. 

NASD Reg u l ation solicits comment
on the adequacy of the existing ve ri-
fic ation pro c e d u re described ab ove
and whether a diffe rent ve ri fic at i o n
p rocess would be more meaningful. 

2.   Accounts For Qualified Plans
Under The Employment Retire-
ment Income Security Act (Quali-
fied ERISA Plans)
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Questions have been raised from va r-
ious sources re l ating to the ap p l i c a-
bility of the Interp re t ation to the
account of a qualified ERISA plan.
Two fre q u e n t ly asked questions
re l ate to: (1) whether a qualifie d
ERISA plan is considered an inve s t-
ment part n e rship or corp o rat i o n
under paragraph (f) of the Interp re t a-
tion; and (2) whether the “carve out”
m e ch a n i s m4 d e s c ribed in paragrap h
(f) could permit sales to be made to
q u a l i fied ERISA accounts. NA S D
R eg u l ation believes as a ge n e ral ru l e
t h at a qualified ERISA plan should
not be deemed an “investment part-
n e rship or corp o ration” and should
not be considered a “re s t ri c t e d
a c c o u n t .” The NBCC has sugge s t e d
the fo l l owing methodology to deter-
mine under wh at circumstances a
q u a l i fied ERISA plan would be
deemed re s t ri c t e d :

(i) Any plan sponsor that is not
i nvo l ved in financial services activ i-
ties would not be considered re s t ri c t-
ed even though some plan
p a rticipants may be re s t ri c t e d.

(ii) Any plan sponsored by a
b ro ker/dealer would be deemed per
se re s t ri c t e d.

(iii) All other financial services plans,
i n cluding those involving banks,
i n s u rance companies, inve s t m e n t
a dv i s o rs, or other money manage rs ,
would be exempt unless they had
been cre ated to circ u m vent the pur-
poses of the Interp re t ation, e. g.,
wh e re a financial services plan had
o n ly re s t ricted persons as benefic i a-
ries. The rationale for this prov i s i o n
is that the intent of any re s t ricted per-
son in such plans is like ly to be de
minimis. NASD Reg u l ation is asking
for comment on whether this wo u l d
be a re a s o n able solution to handling
sales to ERISA accounts.

3. Issuer- D i rected Share 
E xe m p t i o n

Pa ragraph (d) of the Interp re t at i o n
was amended in 1994 to allow mem-
b e rs to allocate “hot issue” securi t i e s
to “re s t ricted” persons who also we re
e m p l oyees of the issuer, without hav-
ing to re c e ive prior ap p roval of the
NBCC, as had been re q u i red prior to
the 1994 amendments. Pe rsons have
requested that the language of this
exemption be modified so that it is
clear that employees of the issuer
who are mat e ri a l ly supported by a
re s t ricted person may purchase and
t h at outside dire c t o rs be given similar
t re at m e n t .

NASD Reg u l ation believes that the
intent of the 1994 amendments wa s
to allow all employees and dire c t o rs
of the issuer to purchase securities of
the issuer, rega rdless of status as a
re s t ricted person. NASD Reg u l at i o n
is asking for comment on the ap p ro-
p ri ate nat u re and scope of such an
exe m p t i o n .

Questions concerning this R e q u e s t
for Comment should be directed 
to Craig L. Landauer, Associate 
G e n e ral Counsel, Office of Genera l
Counsel, NASD Reg u l ation, at 
(202) 728-8291.

Request For Comment
The NASD encourages all members
and other interested parties to com-
ment on IM-2110-1. Comments can
be mailed to:

Joan Conley
O ffice of the Corp o rate Secre t a ry
NASD Reg u l ation, Inc.
1735 K Street, NW
Washington, DC 20006-1500

or e-mailed to:
p u b c o m @ n a s d. c o m.

Comments must be re c e ived by Ju n e
16, 1997. Befo re becoming effe c t ive,
a ny rule ch a n ge developed as a re s u l t
of comments re c e ived must be adopt-
ed by the NASD Reg u l ation Board of

D i re c t o rs, may be rev i ewed by the
NASD Board of Gove rn o rs, and
must be ap p roved by the SEC.

Text Of Proposed Amendments
(N o t e : Proposed new language is 
underlined; deletions are bracketed.)

IM-2110-1. Free-Riding and 
Wi t h h o l d i n g

(a) Intro d u c t i o n

(1) No ch a n ge.

(2) As in the case of any other inter-
p re t ation issued by the [Board of
G ove rn o rs of the] Association, the
i m p l e m e n t ation thereof is a function
of the NASD Reg u l ation staff [ D i s-
t rict Business Conduct Committee]
and the [Board of Gove rn o rs] NA S D
R eg u l ation Board of Dire c t o rs. Th u s ,
the interp re t ation will be applied to a
given factual situation by NA S D
R eg u l ation staff, subject to ove rs i g h t
by the Board, with staff soliciting
input fro m i n d ividuals active in the
i nvestment banking and securi t i e s
business [who are serving on these
committees or on the Board. Th ey ] .
In making such interp re t ations, staff
and the Board will construe this
i n t e rp re t ation to effe c t u ate its ove ra l l
p u rpose to assure a public distri bu-
tion of securities for wh i ch there is a
p u blic demand.

(3) through (4) No ch a n ge.

(5) The NASD Reg u l ation staff, upon
w ritten request, may, taking into con-
s i d e ration all re l evant fa c t o rs, prov i d e
an exemption either unconditionally
or on specified terms from any or all
of the provisions of this interp re t at i o n
upon a determ i n ation that such
exemption is consistent with the pur-
poses of the interp re t ation, the pro-
tection of inve s t o rs, and the publ i c
i n t e rest. Any person aggri eved by
s u ch staff determ i n ation may ap p e a l
s u ch decision to the National Busi-
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ness Conduct Committee of NA S D
R eg u l ation, Inc.

(b) Vi o l ations of Rule 2110

(1) No ch a n ge.

(2) Sell any of the securities to any
o ffic e r, dire c t o r, ge n e ral part n e r,
e m p l oyee or agent of the member or
of any other bro ke r / d e a l e r, or to a
p e rson associated with the member
or with any other bro ke r / d e a l e r, or to
a re s t ricted person as defined in para-
graph (l)(1) of this interp re t at i o n, or
to a member of the immediate fa m i ly
of any such person; provided howev-
e r, that :

(A) This prohibition shall not ap p ly
to a person in a limited regi s t rat i o n
c at ego ry as that term is defin e d
b e l ow; and

(B) The prohibition shall not ap p ly to
sales to a member of the immediat e
fa m i ly of a person associated with a
member or a re s t ricted pers o n
d e fined in paragraph (l)(1) of this
i n t e rp re t at i o n who is not support e d
d i re c t ly or indire c t ly to a mat e ri a l
extent by such person if the sale is by
a bro ker/dealer other than that
e m p l oying the re s t ricted person and
the re s t ricted person has no ability to
c o n t rol the allocation of the hot issue.

(3) through (7) No ch a n ge.

(f) Investment Pa rt n e rships and
C o rp o rat i o n s

(l) A member may not sell a hot issue
to the account of any investment part-
n e rship or corp o ration, domestic or
fo reign (ex c ept companies regi s t e re d
under the Investment Company Act
of 1940 and fo reign investment com-
panies as defined here i n) incl u d i n g
but not limited to hedge funds,
i nvestment clubs, and other like

accounts unless the member com-
plies with either of the fo l l ow i n g
a l t e rn at ive s :

(2) No ch a n ge.

( g ) t h ro u g h ( k ) No ch a n ge.

(1) Explanation of Te rm s

(Delete existing paragraph and
replace as fo l l ow s . )

(1) R e s t ricted Pe rs o n

(A) The term “re s t ricted pers o n ”
shall include: any person who ow n s ,
d i re c t ly or indire c t ly, any class of
equity securities of, or who has made
a contri bution of capital to, a mem-
b e r, other than any such pers o n
whose ow n e rship or capital interest is
p a s s ive and amounts to not more
than 10% of the equity or capital of
the member, provided that :

(i) such member (a) does not sell
s e c u rities to such person and (b) is
not in a position by virtue of its par-
t i c i p ation in a distri bution of securi-
ties to direct the allocation of
s e c u rities to such person; or

(ii) the securities of such member are
t raded on a national securi t i e s
ex ch a n ge or the Nasdaq system.

(B) For purposes of this defin i t i o n ,
a ny person with an equity ow n e rs h i p
or capital interest in an entity that
maintains an investment in a member
shall be deemed to have a perc e n t age
i n t e rest in the member equal to the
p e rc e n t age interest of the entity in the
member multiplied by the perc e n t age
i n t e rest of such person in such entity.

(2) Public Offe ri n g

The term public offe ring shall mean
a ny pri m a ry or secondary distri bu t i o n

of securities made pursuant to a reg-
i s t ration statement or offe ring circ u-
lar including ex ch a n ge offe rs, ri g h t s
o ffe rings, offe rings made pursuant to
a merger or acquisition, straight deb t
o ffe rings, and all other securities dis-
t ri butions of any kind wh at s o eve r
ex c ept any offe ring made pursuant to
an exemption under Section 4(l), 4(2)
or 4(6) of the Securities Act of 1933,
as amended. It shall not mean
exempted securities as defined in
Section 3(a)(12) of the Act or non-
c o nve rt i ble debt securities rated by a
n at i o n a l ly re c og n i zed statistical rat-
ing orga n i z ation in one of its fo u r
highest ge n e ric rating cat ego ri e s.

(3) through (6) No ch a n ge.

(7) Fo reign Investment Company

The term fo reign investment compa-
ny shall include any fund company
o rga n i zed under the laws of a fo re i g n
j u risdiction, wh i ch has provided to
the member a written cert i fic at i o n
p rep a red by counsel admitted to
p ractice law befo re the highest court
of any state of the United States or by
an independent cert i fied publ i c
accountant licensed to practice in any
s t ate of the United States that stat e s
t h at :

(1) the fund has 100 or more
i nve s t o rs ;

(2) the fund is listed on a fo re i g n
ex ch a n ge or authori zed for sale to 
the public by a fo reign reg u l at o ry
a u t h o ri t y ;

(3) no more than 5% of the fund
assets are to be invested in the securi-
ties being offe red; and,

(4) any person owning more than 5%
of the shares of fund is not a pers o n
d e s c ribed in subparagraphs (b)(1),
(2), (3) or (4) of the Rule.
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E n d n o t e s
1 Restricted persons under paragraph (b)(4) of
the Interpretation include senior officers of
banks, savings and loans, insurance compa-
nies, investment companies, investment advi-
sory firms, managers of investment
partnerships or hedge funds, and any other
person whose activities involve buying or
selling securities on behalf of an institutional
a c c o u n t .

2 Paragraph (d) of the Interpretation allows an
issuer to direct shares in a public offering,
without limitation, to employees, directors,
and potential employees and directors under
s p e c i fied conditions.
3 Restricted persons under paragraph (b)(2) of
the Interpretation include any officer, direc-
tor, general partner, employee or agent of the
member or of any other broker/dealer, or a
person associated with the member or with
any other broker/dealer.

4 Paragraph (f) of the Interpretation allows a
member to sell a hot issue of the account of
any investment partnership or corporation
that establishes a separate brokerage account
in which no restricted persons have a benefi-
cial interest.

© 1997, National Association of Securities
Dealers, Inc. (NASD). All rights reserved.
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