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E xecutive Summary
In the fo l l owing document, NA S D
R eg u l ation, Inc. (NASD Reg u l at i o nS M)
requests comment on whether a ru l e
should be adopted cre ating a re q u i re-
ment to disclose investment risks and
the absence of guarantees or insur-
ance re l ated to investing in securi t i e s
p ro d u c t s .

Questions concerning this R e q u e s t
For Comment should be directed to
R. Clark Hooper, Senior Vice Pre s i-
dent, Office of Discl o s u re and
I nvestor Protection, NASD Reg u l a-
tion, at (202) 728-8325; or Mary N.
R evell, Assistant General Counsel,
O ffice of General Counsel, NA S D
R eg u l ation, at (202) 728-8203.

Request For Comment
The NASD encourages all members
and other interested parties to re s p o n d
to the questions raised in this N o t i c e.
Comments should be mailed to:

Joan Conley
O ffice of the Corp o rate Secre t a ry
NASD Reg u l ation, Inc.
1735 K Street, NW
Washington, DC 20006-1500

or e-mailed to:
p u b c o m @ n a s d. c o m. 

Comments must be re c e ived by Ju n e
30, 1997. Befo re becoming effe c t ive,
a ny rule ch a n ge developed as a re s u l t
of comments re c e ived must be adopt-
ed by the NA S D R eg u l ation Board of
D i re c t o rs, may be rev i ewed by the
NASD Board of Gove rn o rs, and
must be ap p roved by the SEC.
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NA S D
RE G U L AT I O N
RE QU E S T FO R
CO M M E N T
9 7 - 2 9

E xecutive Summary
NASD Reg u l ation, Inc. (NASD 
R eg u l at i o nS M) reminds members of
their discl o s u re obl i gations wh e n
m a rketing mutual funds and other
s e c u rities and requests comment on
whether a rule should be adopted 
c re ating a re q u i rement to discl o s e
i nvestment risks and the absence of
g u a rantees or insurance re l ated to
i nvesting in securities pro d u c t s .

B a ck g ro u n d
On December 28, 1995, the NA S D®

filed with the Securities and Exch a n ge
Commission (SEC) a proposed ru l e
ch a n ge (NASD Rule 2350) that speci-
fies re q u i rements for bro ke r / d e a l e r
conduct on the pre m i ses of a fin a n c i a l
institution (proposed bank bro ke r /
dealer Rule).1 The purpose of the
p roposed bank bro ker/dealer Rule
was to add ress concerns about cus-
tomer confusion over the distinction
b e t ween the insured products of
financial institutions and the unin-
s u red securities products of bro ke r /
d e a l e rs operating on the premises of
financial institutions and to provide a
reg u l at o ry fra m ewo rk for reg u l at i n g
bank bro ker/dealer activities. 

The SEC published the proposal in
the Fe d e ral Regi s t e r on March 22,
1996, requesting comments by May
21, 1996.2 The SEC re c e ived 98
comments on the proposed Rule.
Amendment No. 4 to the pro p o s e d
R u l e, containing revisions re s p o n s ive
to the comments, was filed with the
SEC on March 24, 1997.3

The proposed bank bro ke r / d e a l e r
Rule specifies the discl o s u res that a
member must make to a customer
when the customer opens an account
with the member on the premises of
a financial institution. Whether the
account is opened in person, by tele-
p h o n e, or through some other means,
the member must discl o s e, ora l ly and
in wri t i n g, that securities products are
not insured; are not deposits of, or

g u a ranteed by, the financial institu-
tion; and are subject to inve s t m e n t
risks. This discl o s u re provision wa s
i n cluded in the proposed Rule to
a dd ress concerns over customer
assumptions and confusion that the
s e c u rities purchased from a bro ke r /
dealer operating on the premises of a
financial institution are either insure d
or guaranteed against loss of pri n c i p a l .

Some commenters stated that these
d i s cl o s u res should be made by all
b ro ke r / d e a l e rs that sell both insure d
p roducts and uninsured securi t i e s
p roducts. Th ey believe that inve s t o rs
who purchase securities through non-
financial institution bro ke r / d e a l e rs ,
e s p e c i a l ly non-financial institution
b ro ke r / d e a l e rs offe ring Fe d e ra l
D eposit Insurance Corp o rat i o n
( F D I C ) - i n s u red products, would ben-
e fit equally from these re q u i red dis-
cl o s u res. Also, these commenters
b e l i eve that re q u i ring such discl o s u re
would provide for more equal reg u l a-
tion across diffe rent types of member
firm s .

The NASD Reg u l ation Board of
D i re c t o rs (Board) ap p roved the
issuance of this Notice to Members
discussing discl o s u re re q u i re m e n t s
ap p l i c able to member sales of
i n s u red products and uninsured secu-
rities products. The Board also
ap p roved seeking public comment on
whether a risk discl o s u re rule is
ap p ro p ri ate for all members that sell
both FDIC-insured products and
u n i n s u red securities products and, if
so, how the rule should be stru c t u re d.

D i s c u s s i o n
The NASD has issued seve ra l
Notices to Members reminding mem-
b e rs and their associated persons of
their discl o s u re obl i gations when re c-
ommending the purchase or sale of a
mutual fund or any other securi t i e s
p roduct. Notices to Members 91-74
and 93-87 discussed a member’s
o bl i gations to disclose the mat e ri a l
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d i ffe rences between the risks of unin-
s u red securities products and insure d
d ep o s i t o ry products to a customer
who is seeking to invest the pro c e e d s
of a guaranteed or gove rn m e n t -
i n s u red dep o s i t o ry product, such as a
m at u ring Cert i fic ate of Deposit or a
bank deposit, in an uninsured securi-
ties product, such as a mutual fund,
c o l l at e ra l i zed mort gage obl i gation, or
va ri able insurance product. Notice to
M e m b e rs 94-16 and Special Notice
to Members 95-80 reminded mem-
b e rs of their obl i gations to discl o s e
all mat e rial info rm ation to customers
when recommending transactions in
mutual funds. Members are encour-
aged to rev i ew these N o t i c e s.

The obl i gation to disclose all mat e ri-
al facts to a customer is re l ated to the
m e m b e r ’s re q u i rement under NA S D
rules to attempt to obtain info rm at i o n
f rom the customer sufficient to deter-
mine the suitability of any re c o m-
m e n d ation to purchase or sell a
s e c u ri t y.4 B ro ke r / d e a l e rs also have
o bl i gations under fe d e ral securi t i e s
l aws, as well as common law, fid u-
c i a ry duties, to advise customers of
the risks of securities tra n s a c t i o n s .5

D i s cl o s u re of the risks of investing in
a particular securities product re l at ive
to other investments or the re l at ive
risks and rewa rds of liquidating an
i n s u red product to invest in an unin-
s u red securities product is re q u i red if
the circumstances surrounding the
i nvestment decision lead the member
to believe the investor would rega rd
the fact as mat e rial to his or her
i nvestment objectives and fin a n c i a l
s i t u at i o n .6

R u l e
In addition to the discl o s u res that are
discussed in the ab ove - m e n t i o n e d
N o t i c e s, members that sell both
i n s u red products and uninsured secu-
rities products are encouraged to
m a ke the risk discl o s u res re q u i red by
the bank bro ker/dealer Rule. Wh i l e
not specific a l ly re q u i red by ru l e,

NASD Reg u l ation believes that cus-
t o m e rs would benefit from clear dis-
cl o s u re of risks and would thereby be
able to make info rmed inve s t m e n t
decisions. Also, bro ke r / d e a l e rs oper-
ating both on and off the premises of
financial institutions would be sub-
ject to equal reg u l at i o n .

As discussed ab ove, the pro p o s e d
bank bro ker/dealer Rule specifies the
d i s cl o s u res a member would be
re q u i red to make to a customer wh o
opens an account with the member
on the premises of a financial institu-
tion wh e re retail deposits are take n .
In part i c u l a r, the bank bro ke r / d e a l e r
Rule would re q u i re a member to dis-
cl o s e, ora l ly and in wri t i n g, at or
p rior to the time the member opens
an account with a customer, that the
s e c u rities products purchased or sold
in a transaction with the member: (1)
a re not insured by the FDIC or other
d eposit insurance; (2) are not
d eposits or other obl i gations of a
financial institution and are not guar-
anteed by a financial institution; and
(3) are subject to investment ri s k s ,
i n cluding possible loss of the pri n c i-
pal inve s t e d. The member also wo u l d
be re q u i red to make re a s o n abl e
e ffo rts to obtain from each customer
d u ring the account opening process a
w ritten ack n owledgment of the
re q u i red discl o s u re s .

C o m m e n t e rs are asked to add re s s
whether a similar rule should be
adopted cre ating an affirm at ive
re q u i rement to disclose inve s t m e n t
risks and the absence or presence of
g u a rantees re l ated to investing in par-
ticular products. In part i c u l a r, com-
m e n t e rs are asked whether the
d i s cl o s u res that are suggested ab ove
a re so significant that they ought to
be re q u i red in eve ry case through a
p ro t e c t ive ru l e, or whether ge n e ra l
d i s cl o s u re obl i gations under fe d e ra l
s e c u rities laws, common law, and
NASD rules are sufficient to add re s s
s p e c i fic concerns about insured ve r-
sus uninsured products. If com-

m e n t e rs believe that a rule should be
a d o p t e d, comments also are re q u e s t-
ed on whether such discl o s u re s
should be re q u i red when a customer
t ra n s fe rs funds from an insured pro d-
uct to an uninsured securities pro d u c t
or when a member offe rs a customer
the choice between an insured pro d-
uct and an uninsured securities pro d-
uct. Commenters also are asked to
discuss whether the ap p ro p ri ate time
for the discl o s u res re q u i red by a ru l e
is when a customer account is opened
or at the point of sale. Comments also
a re requested on whether such a ru l e
should ap p ly only to members selling
both insured and uninsured pro d u c t s
or to all members. Requiring mem-
b e rs that sell only uninsured securi t i e s
p roducts to provide these discl o s u re s ,
p a rt i c u l a rly that securities pro d u c t s
a re subject to investment ri s k s ,
i n cluding flu c t u ation in va l u e, wo u l d
b e n e fit customers who are inve s t i n g
in a securities product either for the
first time or after liquidating an
i n s u red pro d u c t .

Questions concerning this N o t i c e
should be directed to R. Clark 
H o o p e r, Senior Vice Pre s i d e n t ,
O ffice of Discl o s u re and Inve s t o r
P rotection, NASD Reg u l ation, at
(202) 728-8325; or Mary N. Reve l l ,
Assistant General Counsel, Office of
G e n e ral Counsel, NASD Reg u l at i o n ,
at (202) 728-8203.

Request For Comment
The NASD encourages all members
and other interested parties to re s p o n d
to the questions raised in this R e q u e s t
For Comment. Comments should be
mailed to:

Joan Conley
O ffice of the Corp o rate Secre t a ry
NASD Reg u l ation, Inc.
1735 K Street, NW
Washington, DC 20006-1500

or e-mailed to:
p u b c o m @ n a s d. c o m. 
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Comments must be re c e ived by Ju n e
30, 1997. Befo re becoming effe c t ive,
a ny rule ch a n ge developed as a re s u l t
of comments re c e ived must be adopt-
ed by the NA S D R eg u l ation Board of
D i re c t o rs, may be rev i ewed by the
NASD Board of Gove rn o rs, and
must be ap p roved by the SEC.

E n d n o t e s
1 File No. SR-NASD-95-63.
2 Release No. 34-36980 (March 15, 1996), 61
FR 11913.
3 S e e Release No. 34-38506 (April 14, 1997),
62 FR 19378 (April 21, 1997).
4 S e e NASD Rule 2310.
5 S e e Section 10(b) of the Securities
Exchange Act and Rule 10b-5 thereunder; s e e

also Leib v. Merrill Lynch, Pierce, Fenner &
S m i t h, 461 F. Supp. 951, 953 (1978) (com-
mon law duties associated with non-discre-
tionary accounts).
6 S e eN A S D Notice to Members 94-16.

© 1997, National Association of Securities
Dealers, Inc. (NASD). All rights reserved.
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