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E xecutive Summary
On August 20, 1996, the Securi t i e s
and Exch a n ge Commission (SEC)
ap p roved amendments to the NA S D®

Conduct Rules (Conduct Rules) giv-
ing NASD Reg u l ation, Inc. (NA S D
R eg u l at i o nS M) expanded sales-pra c-
tice authority over exempted securi-
ties.  This N o t i c e cl a ri fies that this
expanded sales-practice authori t y
p e rmits NASD Reg u l ation to ap p ly
the Conduct Rules to members and
their regi s t e red rep re s e n t at ives wh o
sell or distri bute group va ri able con-
t racts and other securities exe m p t e d
under the Securities Exch a n ge Act 
of 1934 (Exch a n ge Act), other than
municipal securities, and that such
s e c u rities are now subject to the 
Conduct Rules. 

D i s c u s s i o n
B a ck gro u n d

B e fo re enactment by Congress of the
G ove rnment Securities Act Amend-
ments of 1993 (GSAA),1 NASD 
R eg u l ation was stat u t o ri ly pre cl u d e d
under the Exch a n ge Act from ap p ly i n g
the Conduct Rules to transactions in
exempted securities as defined in Sec-
tion 3(a)(12) of the Exch a n ge Act.2

The GSAA eliminated this stat u t o ry
l i m i t ation, thus permitting NASD Reg-
u l ation to ap p ly the Conduct Rules to
t ransactions in all exempted securi t i e s ,
ex c ept municipal securi t i e s .3 S u b s e-
quent to the enactment of the GSAA
amendments, NASD Reg u l ation fil e d
p roposed amendments with the SEC
to implement this expanded sales-
p ractice authori t y.  The SEC re q u e s t e d
p u blic comment on the pro p o s e d
amendments and ap p roved them on
August 20, 1996. NASD Reg u l at i o n
announced the SEC’s ap p roval in
NASD Notice to Members 96-66
(NTM 96-66).  The amendments
announced in NTM 96-66 ex p a n d e d
the authority of NASD Reg u l ation to
ap p ly the Conduct Rules to tra n s a c-
tions in all exempted securities, ex c ep t
municipal securities.  

While the pri m a ry focus of these
ch a n ges was the ap p l i c ation of sales-
p ractice rules to gove rnment securi-
ties (one cat ego ry of exe m p t e d
s e c u rities under Section 3(a)(12) of
the Exch a n ge Act), they also ap p l i e d
to most other exempted securi t i e s
under Section 3(a)(12), incl u d i n g
i n t e rests in certain qualified re t i re-
ment plans that use as funding ve h i-
cles va ri able life insurance and
a n nuity contracts issued and dis-
t ri buted by life insurance companies
( G roup Va ri able Contra c t s ) .4 Wh e n
NASD Notice to Members 94-62
solicited member comment on the
p roposed amendments, commenters ’
responses focused on issues re l at i n g
s o l e ly to gove rnment securi t i e s .
Since the publ i c ation of NTM 96-66,
h oweve r, NASD Reg u l ation has
re c e ived requests rega rding wh e t h e r,
and to wh at extent, the Conduct
Rules ap p ly to sales of Group Va ri-
able Contracts by NASD members
and their associated pers o n s .

This N o t i c e cl a ri fies that under the
expanded sales-practice authori t y
granted to NASD Reg u l ation pur-
suant to the GSAA, the Conduct
Rules as ap p roved in amended fo rm
by the SEC ap p ly to the sale of Gro u p
Va ri able Contracts and other exe m p t-
ed securities (other than mu n i c i p a l
s e c u rities) by NASD members and
their regi s t e red rep re s e n t at ive s .5

G roup Va ri able Contra c t s

M a ny life insurance companies cre-
ate va ri able annuity and life insur-
ance contracts and distri bute such
p roducts to qualified re t i rement plans
d i re c t ly, or through bro ke r / d e a l e rs .
Q u a l i fied re t i rement plans perm i t
plan participants, through employe r
and/or employee contri butions, to
a c c u mu l ate tax-defe rred savings paid
out upon re t i rement or term i n ation of
e m p l oy m e n t .

I n s u rance companies stru c t u re va ri-
able annuity and life insurance con-
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t racts to provide investment options
or life insurance benefits for qualifie d
re t i rement plans, typically at the dis-
c retion of the plan participant rat h e r
than the employe r.  The inve s t m e n t
options may consist of  underly i n g
s t o ck and bond investment port fo l i o s ,
the values of wh i ch flu c t u ate with the
m a rket value of the securities in the
p o rt folio.  Th rough the use of va ri-
able life insurance contracts, the
i n s u rance company may also prov i d e
a death benefit for the contra c t h o l d e r
or plan participant.  The types of cus-
t o m e rs who purchase Group Va ri abl e
C o n t racts va ry from large corp o ra-
tions to small businesses. 

NASD Reg u l ation believes that
G roup Va ri able Contracts pre s e n t
m a ny of the investor protection con-
c e rns presented by other types of
s e c u rities, and that the Conduct
Rules must ap p ly to sales of these
p roducts by members and their regi s-
t e red rep re s e n t at ives.  For ex a m p l e,
regi s t e red rep re s e n t at ives should per-
fo rm a thorough suitability analy s i s
and should provide adequate discl o-
s u re to their customers concern i n g
G roup Va ri able Contracts.  In add i-
tion, member firms should have the
same opportunity to supervise tra n s-
actions by their regi s t e red rep re s e n t a-
t ives in Group Va ri able Contra c t s .
Because of similar investor pro t e c-
tion issues, NASD Reg u l ation has

long applied its Conduct Rules to
sales by members and their regi s t e re d
rep re s e n t at ives of individual va ri abl e
a n nuities, va ri able life insura n c e, and
mutual funds.  The Conduct Rules
ap p ly only to sales of Group Va ri abl e
A n nuity Contracts by NASD members
and their regi s t e red rep re s e n t at ive s .

Th e re fo re, NASD members wh o s e
regi s t e red rep re s e n t at ives sell or dis-
t ri bute Group Va ri able Contra c t s
must rev i ew, and amend if necessary,
their existing superv i s o ry and com-
pliance systems, policies, and pro c e-
d u res to ensure that sales pra c t i c e s
re l ating to Group Va ri able Contra c t s
a re pro p e rly add ressed in the mem-
b e r ’s ove rsight and reg u l ation of such
sales practices.  NASD Reg u l at i o n
will include a rev i ew for compliance
in those areas during its ex a m i n at i o n s
a n d, to the extent needed, will pro-
vide future interp re t ive guidance on
the scope of the ap p l i c ation of indi-
vidual ru l e s .

Questions concerning this N o t i c e m ay
be directed to Thomas M. Selman,
D i re c t o r, Adve rt i s i n g / I nve s t m e n t
Companies Reg u l ation, NASD 
R eg u l ation, at (240) 386-4533; or
R o b e rt J. Smith, Senior Attorn ey,
O ffice of General Counsel, NA S D
R eg u l ation, at (202) 728-8176.

E n d n o t e s
1 Government Securities Act Amendments of
1993, Pub. L. No. 103-202, § 1(a), 107 Stat.
2344 (1993).
2 Before enactment of the GSAA, Section
15A(f) of the Exchange Act prevented regis-
tered securities associations from exercising
authority over transactions by a registered
broker or dealer in any exempted security. 
3 Rules for municipal securities are promul-
gated by the Municipal Securities Rulemak-
ing Board.
4 Section 3(a)(12)(A)(iv) includes as an
exempted security “… any security arising
out of a contract issued by an insurance com-
pany, which...security is issued in connection
with a qualified plan as defined in subpara-
graph (c) of this paragraph.” 
5 Other exempted securities under Section
3(a)(12) include: any interest in a single trust
fund or a collective trust fund maintained by
a bank issued in connection with a qualifie d
plan; any interest in a pooled income fund,
collective trust or investment fund that is
excluded from the definition of an investment
company under the Investment Company Act
of 1940; and any interest in a church plan or
account that is excluded from the defin i t i o n
of an investment company under the Invest-
ment Company Act of 1940. The Conduct
Rules would apply to the sale of such securi-
ties by NASD members and their registered
representatives. 
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