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E xecutive Summary
On March 24, 1997, NASD Reg u l a-
tion, Inc. (NASD Reg u l at i o nS M) fil e d
with the Securities and Exch a n ge
Commission (SEC) for its ap p rova l
Amendment No. 4 to pro p o s e d
NA S D® Rule 2350, wh i ch specifie s
re q u i rements ap p l i c able to bro ke r /
d e a l e rs operating on the premises of
financial institutions (bank bro ke r /
dealer Rule). Amendment No. 4
responds to public comments
re c e ived by the SEC on the ori gi n a l
p roposed bank bro ker/dealer Rule
filed with the SEC in December
1995. Among other things, NA S D
R eg u l ation is proposing to: (1) delete
the provision re s t ricting the use of
c o n fidential financial info rm at i o n ;
(2) delete the provision gove rn i n g
c o m p e n s ation of unregi s t e red per-
sons; and (3) revise the prov i s i o n s
rega rding setting and commu n i c a-
tions with the publ i c. NASD Reg u l a-
tion is sep a rat e ly soliciting publ i c
comment on proposed rules re l at i n g
to the use and release of confid e n t i a l
financial info rm ation and compensa-
tion of unregi s t e red persons that
would ap p ly to all members. Th e
SEC has published Amendment No.
4 to the proposed bank bro ke r / d e a l e r
Rule in the Fe d e ral Regi s t e r for com-
m e n t .1 The revised Rule will not
become effe c t ive until ap p roved by
the SEC.

B a ck g ro u n d
NASD Reg u l ation is publ i s h i n g
this N o t i c e to alert members that
Amendment No. 4 to the pro p o s e d
bank bro ker/dealer Rule was sub-
mitted to the SEC on March 24,
1997. The amendment has been
p u blished by the SEC for publ i c
comment in the Fe d e ral Regi s t e r.2

M e m b e rs should rev i ew the Fe d e r-
al Regi s t e r release and submit com-
ments dire c t ly to the SEC. 

The bank bro ker/dealer Rule wa s
o ri gi n a l ly published for member
comment in NASD Notice to 

M e m b e rs 94-94. The proposed Rule
was revised substantially in re s p o n s e
to the 284 comment letters that we re
re c e ived by the NA S D. The pro p o s e d
bank bro ker/dealer Rule was filed fo r
ap p roval with the SEC on December
28, 1995 (ori ginal proposal or ori gi-
nal proposed bank bro ke r / d e a l e r
R u l e ) .3

The SEC published the ori ginal pro-
posal for comment in the Fe d e ra l
R egi s t e r in March 1996 (March Fe d-
e ral Regi s t e r R e l e a s e ) .4 The SEC
re c e ived 98 comment letters on the
o ri ginal proposal. About one-third of
the comment letters ex p ressed sup-
p o rt for the ori ginal proposal. Wh i l e
a few commenters supported the
o ri ginal proposal as publ i s h e d, most
we re ge n e ra l ly support ive of the
o ri ginal pro p o s a l ’s goals but sugge s t-
ed modific ations to the pro p o s e d
R u l e. More than half of the com-
m e n t e rs opposed some or all of the
p rovisions of the ori ginal pro p o s a l .
Amendment No. 4 responds to publ i c
comments re c e ived by the SEC.

Amendments To The 
Bank Broker/Dealer Pro p o s a l
The ori ginal proposed bank bro ke r /
dealer Rule was substantially rev i s e d
to respond to the comments re c e ive d
by the SEC. The fo l l owing is a bri e f
discussion of some of the revisions 
to the ori ginal proposal. Members
should not re ly on this N o t i c e as a
basis for developing comments bu t ,
rat h e r, should rev i ew Amendment 
No. 4 to the proposed Rule as pub-
lished in the Fe d e ral Regi s t e r.

S e t t i n g. This provision in the ori gi-
nal proposed bank bro ker/dealer Rule
s p e c i fied certain re q u i re m e n t s ,
i n cluding physical sep a rat i o n ,
designed to reduce customer confu-
sion between deposit taking and
s e c u rities activities. The ove r wh e l m-
ing majority of the commenters that
a dd ressed the ori ginal proposal cri t i-
c i zed language in the March Fe d e ra l
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R egi s t e r Release that indicated that
t h e re may be certain business settings
wh e re the member may not be abl e
to comply with the Rule and may,
t h e re fo re, be prevented from con-
ducting business in such a locat i o n .
These commenters indicated that 
this position conflicts with the 1994
I n t e rage n cy Statement on Retail
Sales of Nondeposit Investment 
P ro d u c t s (I n t e rage n cy Stat e m e n t)5

and have requested a cl a ri fic ation that
this provision would not prohibit a
member from conducting a bro ke r-
age business in a one-person bra n ch
as long as adequate safeg u a rds are
a d o p t e d, including adequate discl o-
s u re and signage.

In re s p o n s e, the proposed Rule has
been revised to cl a rify that the bank
b ro ker/dealer Rule will impose the
same standards on bro ke r / d e a l e rs as
a re imposed on financial institutions
by the I n t e rage n cy Stat e m e n t a n d
re q u i re only that sales of non-dep o s i t
p roducts should be conducted in a
p hy s i c a l ly distinct location wh e reve r
p ra c t i c a l. Wh e re a phy s i c a l ly dis-
tinct location is not practical, the bro-
ker/dealer would not be pro h i b i t e d
f rom conducting business in this
m a n n e r. Howeve r, the location mu s t
be identified in a manner that cl e a rly
distinguishes the bro ker/dealer ser-
vices from the activities of the fin a n-
cial institution, and the member’s
name must be cl e a rly displayed in
the area in wh i ch the member con-
ducts its bro ker/dealer serv i c e s .

C o m p e n s ation of Regi s t e re d /
U n regi s t e red Pe rsons. A prov i s i o n
in the ori ginal proposal stipulat e d
t h at members may not provide cash
or non-cash compensation to fin a n-
cial institution employees in connec-
tion with re fe rring customers of the
financial institution to the member. 
A re l ated provision re q u i red that net-
wo rking and bro ke rage affil i at e
agreements between a member and a
financial institution stipulate that
t ra n s a c t i o n - re l ated cash or non-cash

c o m p e n s ation to unregi s t e red fin a n-
cial institution employees for re fe r-
rals is pro h i b i t e d. Stre nu o u s
opposition to these re fe rral fee prov i-
sions was ex p ressed by many of the
c o m m e n t e rs on the ori ginal pro p o s a l .
C o m m e n t e rs also we re concern e d
with language in the March Fe d e ra l
R egi s t e r Release that stated that an
NASD member may not do indire c t-
ly wh at it is prohibited from doing
d i re c t ly, by compensating employe e s
of a financial institution for re fe rra l s
t h rough payments directed in the firs t
instance to a financial institution.
C o m m e n t e rs we re part i c u l a rly con-
c e rned that this provision should be
cl a ri fied to ensure that the NASD is
not attempting to reg u l ate a fin a n c i a l
i n s t i t u t i o n ’s compensation pra c t i c e s
with respect to its own employe e s ,
p ractices that are subject to reg u l a-
tion by the banking agencies. Fi n a l ly,
c o m m e n t e rs maintain that incl u d i n g
p rovisions in the bank bro ke r / d e a l e r
Rule prohibiting re fe rral fee pay-
ments and not prohibiting such pay-
ments by all member firms wo u l d
c re ate a competitive disadva n t age to
bank bro ke r / d e a l e rs .

In re s p o n s e, these provisions have
been deleted, and NASD Reg u l at i o n
has solicited comment on a pro p o s e d
rule gove rning compensation of
u n regi s t e red persons that wo u l d
ap p ly to all members .6

Customer Discl o s u re and Wri t t e n
A ck n ow l e d g m e n t . This prov i s i o n
s p e c i fies the discl o s u res a member
must make when a customer opens
an account, and also re q u i res mem-
b e rs to make re a s o n able effo rts to
obtain a written ack n owledgment of
the re q u i red discl o s u res during the
account-opening process. Many of
the commenters on the ori ginal pro-
posal have asked the NASD to con-
sider allowing the use of abb rev i at e d
d i s cl o s u res allowed by the banking
agencies under a 1995 interp re t at i o n
of the I n t e rage n cy Stat e m e n t (1 9 9 5
I n t e rp re t at i o n) under ap p ro p ri ate cir-

c u m s t a n c e s .7 Other commenters have
a rgued that NA S D - re q u i red discl o-
s u re and the discl o s u re re q u i red by
the banking agencies (as re flected in
the I n t e rage n cy Stat e m e n t) should be
the same.

The I n t e rage n cy Stat e m e n t re q u i re s
the longe r, written discl o s u res con-
tained in the proposed Rule when an
account is opened. Accord i n g ly, this
p rovision has not been rev i s e d, since
as curre n t ly drafted it is consistent
with banking age n cy guidelines.
H oweve r, to ensure that the pro p o s e d
Rule is consistent with the 1 9 9 5
I n t e rp re t at i o n, a new paragraph has
been added to the ‘Commu n i c at i o n s
with the Public’ provision of the pro-
posed Rule to permit the use of
abb rev i ated discl o s u res under limited
c i rcumstances (s e e d i s c u s s i o n
b e l ow). In addition, NASD Reg u l a-
tion has issued an interp re t ive N o t i c e
to Members reminding member firm s
of their risk discl o s u re obl i gations in
connection with the sale of insure d
p roducts and uninsured securi t i e s
p roducts under existing NASD ru l e s
and soliciting comment on whether a
n ew ru l e, pre s c ribing point-of-sale
d i s cl o s u re in specified circ u m s t a n c e s ,
should be adopted.8

Use of Confidential Fi n a n c i a l
I n fo rm ation. This provision in the
o ri ginal proposal stated that an
NASD member shall not use confi-
dential financial info rm ation prov i d e d
by the financial institution rega rd i n g
its customer unless prior wri t t e n
ap p roval has been granted to the
financial institution by the customer
to release the info rm ation. Most of
the commenters who add ressed this
p rovision ex p ressed s i g n i ficant objec-
tions to the proposed re s t riction on
the use of confidential financial info r-
m ation, stating that this prov i s i o n
should either be deleted or substan-
t i a l ly rev i s e d. Most of these com-
m e n t e rs are of the opinion that, to the
extent there are special concern s
when a bank provides confid e n t i a l
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financial info rm ation to a bro ke r /
d e a l e r, the concerns are pro p e rly the
subject of fe d e ral and state banking
and priva cy laws, and the NASD 
has no jurisdiction to reg u l ate a
financial institution’s use of customer
i n fo rm at i o n .

The commenters also believe that a
member should be able to use such
i n fo rm ation, provided proper discl o-
s u re is made and consent has been
obtained in accordance with ap p l i c a-
ble law, wh i ch the commenters stat e
does not re q u i re written consent.
C o m m e n t e rs believe that, altern at ive-
ly, a member should be able to re ly
on a rep re s e n t ation by the fin a n c i a l
institution that customer consent wa s
o b t a i n e d. Furt h e r, the commenters
s t ate that it would be an operat i o n a l
bu rden to comply with this prov i s i o n .
Also, many commenters believe that
c u s t o m e rs expect and welcome this
s h a ring of info rm at i o n .

As with other provisions of the pro-
posed Rule, commenters stated that
this provision is discri m i n at o ry and
a n t i - c o m p e t i t ive, noting that re s t ri c-
tions rega rding the use of confid e n-
tial financial info rm ation are not
applied similarly to bro ke r / d e a l e rs
who are not operating on the pre m i s-
es of a financial institution. Com-
m e n t e rs also believe that any ru l e
adopted by the NASD to reg u l ate the
use of confidential info rm at i o n
should ap p ly to all members .

In re s p o n s e, this provision has been
d e l e t e d, and the NASD Reg u l at i o n
B o a rd has issued a Notice to Members
soliciting comment on a proposed ru l e
gove rning the use and release of con-
fidential financial info rm ation that
would ap p ly to all members .9

C o m mu n i c ations With the Publ i c.
This provision in the ori ginal pro-
posal set fo rth re q u i rements for all 
c o m mu n i c ations with customers ,
i n cluding account statements, adve r-
tisements, and sales literat u re. Seve r-

al of the commenters who add re s s e d
this provision have asked whether the
d i s cl o s u res re q u i red by the Rule may
be provided in the abb rev i ated fo rm at
a l l owed by the 1995 Interp re t at i o n.
S eve ral commenters also stated that
the re q u i rements of the provision are
d u p l i c at ive of re q u i rements in ex i s t-
ing NASD rules. 

In re s p o n s e, those provisions of the
p roposed Rule that duplicated ex i s t-
ing NASD adve rtising rules have
been deleted. Also, seve ral new pro-
visions have been added to cl a rify the
c i rcumstances under wh i ch abb rev i-
ated risk discl o s u res may be used and
when such discl o s u res are not
re q u i re d.

Te rm i n ation for Cause. The ori gi-
nal proposed Rule specified that net-
wo rking and bro ke rage affil i at e
agreements must contain a prov i s i o n
re q u i ring a member to notify a fin a n-
cial institution if a dual employee of
the member and the financial institu-
tion is term i n ated for cause by the
m e m b e r. This provision has been
deleted from the paragraph of the
bank bro ker/dealer Rule pertaining to
m at t e rs that must be add ressed by
n e t wo rking and bro ke rage affil i at e
agreements and has been made into a
s ep a rate affirm at ive re q u i rement to
e m p h a s i ze the importance of this
re q u i re m e n t .

The text of the revised Rule as fil e d
with the SEC on March 24 is set fo rt h
b e l ow. This N o t i c e is not a request 
for submission of comments to
NASD Reg u l ation. Members should
rev i ew the text of the Rule as well as
a description of the revisions to the
o ri ginal proposal in Amendment 
No. 4 as published in the Fe d e ra l
R egi s t e r. A ny comments should be
submitted dire c t ly to the SEC.

Questions concerning this N o t i c e
should be directed to R. Clark Hoop-
e r, Senior Vice President, Office of

D i s cl o s u re and Investor Pro t e c t i o n ,
NASD Reg u l ation, at (202) 728-
8325; or Mary N. Revell, Assistant
G e n e ral Counsel, NASD Reg u l at i o n ,
at (202) 728-8203.

Text Of Proposed NASD Rule 2350
(N o t e : All language is new.)

2350. Bro ker/Dealer Conduct 
on the Premises of Financial 
I n s t i t u t i o n s

(a) Ap p l i c ab i l i t y

This section shall ap p ly ex cl u s ive ly
to those bro ker/dealer services con-
ducted by members on the pre m i s e s
of a financial institution wh e re re t a i l
d eposits are taken. This section does
not alter or ab rogate members’ obl i-
gations to comply with other ap p l i c a-
ble NASD rules, reg u l ations, and
re q u i rements, nor those of other reg-
u l at o ry authorities that may gove rn
m e m b e rs operating on the pre m i s e s
of financial institutions.

(b) Defin i t i o n s

(1) For purposes of this section, the
t e rm “financial institution” shall
mean fe d e ral and stat e - ch a rt e re d
banks, savings and loan associat i o n s ,
s avings banks, credit unions, and the
s e rvice corp o rations of such institu-
tions re q u i red by law.

(2) “Netwo rking arra n gement” and
“ b ro ke rage affil i ate arra n ge m e n t ”
shall mean a contractual arra n ge m e n t
b e t ween a member and a fin a n c i a l
institution pursuant to wh i ch the
member conducts bro ker/dealer ser-
vices for customers of the fin a n c i a l
institution and the ge n e ral public on
the premises of such financial institu-
tion wh e re retail deposits are take n .

(3) “A ffil i ate” shall mean a company
t h at controls, is controlled by, or is
under common control with a mem-
ber as defined in Rule 2720.
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(4) “Bro ker/dealer services” shall
mean the investment banking or
s e c u rities business as defined in para-
graph (l) of Art i cle I of the By-Law s .

(c) Standards for Member 
C o n d u c t

No member shall conduct bro ke r /
dealer services on the premises of a
financial institution wh e re re t a i l
d eposits are taken unless the member
complies initially and continu o u s ly
with the fo l l owing re q u i re m e n t s :

(1) Setting

Wh e rever practical, the member’s
b ro ker/dealer services shall be con-
ducted in a physical location distinct
f rom the area in wh i ch the fin a n c i a l
i n s t i t u t i o n ’s retail deposits are take n .
In all situations, members shall iden-
tify the member’s bro ker/dealer ser-
vices in a manner that is cl e a rly
distinguished from the financial insti-
t u t i o n ’s retail deposit-taking activ i-
ties. The member’s name shall be
cl e a rly displayed in the area in wh i ch
the member conducts its bro ke r /
dealer serv i c e s .

(2) Netwo rking and Bro ke rage
A ffil i ate Agre e m e n t s

N e t wo rking and bro ke rage affil i at e
a rra n gements between a member 
and a financial institution must be
gove rned by a written agreement that
sets fo rth the responsibilities of the
p a rties and the compensat i o n
a rra n gements. The member mu s t
e n s u re that the agreement stipulat e s
t h at superv i s o ry personnel of the
member and rep re s e n t at ives of the
S e c u rities and Exch a n ge Commis-
sion and the Association will be 
p e rmitted access to the fin a n c i a l
i n s t i t u t i o n ’s premises wh e re the
member conducts bro ker/dealer ser-
vices in order to inspect the books and
re c o rds and other re l evant info rm at i o n
maintained by the member with
respect to its bro ker/dealer services. 

(3) Customer Discl o s u re and 
W ritten Ack n ow l e d g m e n t

At or prior to the time that a cus-
tomer account is opened by a mem-
ber on the premises of a fin a n c i a l
institution wh e re retail deposits are
t a ken, the member shall:

(A) discl o s e, ora l ly and in wri t i n g,
t h at the securities products purch a s e d
or sold in a transaction with the
m e m b e r :

(i) are not insured by the Fe d e ra l
D eposit Insurance Corp o rat i o n
(FDIC) or other deposit insura n c e ;

(ii) are not deposits or other obl i ga-
tions of the financial institution and
a re not guaranteed by the fin a n c i a l
institution; and

(iii) are subject to investment ri s k s ,
i n cluding possible loss of the pri n c i-
pal invested; and 

(B) make re a s o n able effo rts to obtain
f rom each customer during the
account opening process a wri t t e n
a ck n owledgment of the discl o s u re s
re q u i red by paragraph (C)(3)(A).

(4) Commu n i c ations With the 
P u bl i c

(A) All member confirm ations and
account statements must indicat e
cl e a rly that the bro ker/dealer serv i c e s
a re provided by the member. 

(B) Adve rtisements and other pro m o-
tional and sales mat e rial that
announce the location of a fin a n c i a l
institution wh e re bro ker/dealer ser-
vices are provided by the member, or
t h at are distri buted by the member on
the premises of a financial institution,
must disclose that securities pro d-
ucts: are not insured by the FDIC or
other ap p l i c able deposit insura n c e ;
a re not deposits or other obl i gat i o n s
of the financial institution and are not
g u a ranteed by the financial institu-

tion; and are subject to inve s t m e n t
risks, including possible loss of the
p rincipal inve s t e d. The short e r, logo
fo rm at described in paragrap h
(c)(4)(C) may be used to prov i d e
these discl o s u re s .

(C) The fo l l owing short e r, logo fo r-
m at discl o s u res may be used by
m e m b e rs in visual media, such as
t e l evision broadcasts, Au t o m at e d
Teller Machine (ATM) screens, bill-
b o a rds, signs, posters, and in wri t t e n
a dve rtisements and promotional mat e-
rials, such as bro ch u res, to comply
with the re q u i rements of paragrap h
(c)(4)(B), provided that such discl o-
s u res are displayed in a conspicuous
manner: 

• Not FDIC Insure d

• No Bank Guara n t e e

• May Lose Value 

(D) As long as the omission of the
d i s cl o s u res re q u i red by paragrap h
(c)(4)(B) would not cause the adve r-
tisement or sales literat u re to be mis-
leading in light of the context in
wh i ch the mat e rial is pre s e n t e d, such
d i s cl o s u res are not re q u i red with
respect to messages contained in:

• radio broadcasts of 30 seconds or
l e s s ;

• electronic signs, including billboard
and similar signs, but ex cluding mes-
s ages contained on television, on-line
computer services, or ATMs; and

• signs, such as banners and posters ,
when used only as location indicat o rs .

(5) Notific ations of Te rm i n at i o n s

The member must pro m p t ly notify 
the financial institution if any associat-
ed person of the member who is
e m p l oyed by the financial institution is
t e rm i n ated for cause by the member. 

222



NASD Notice to Members 97-26 M ay 1997

E n d n o t e s
1 S e e Release No. 34-38506 (April 14, 1997),
62 FR 19378 (April 21, 1997), requesting
comments by May 12, 1997.
2 I d .
3 S e e File No. SR-NASD-95-63; N A S D
Notice to Members 96-3.
4 S e e Release No. 34-36980 (March 15,
1996), 61 FR 11913 (March 22, 1996).
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