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Digest
The Complaint contains seven causes. The first cause charged the three Respondents
(Premier, O’ Leary, and Reynolds) with various misrepresentations, in violation of NASD Rules
2110, 2120 and 2210, Section 10(b) of the Securities Exchange Act of 1934, and Rule 10b-5
thereunder. The second cause charged the three Respondents with failing to disclose the receipt
of congderation from an issuer (reimbursement of advertisng expenses), in violation of NASD

Rules 2110, 2120, 2210, Section 10(b) of the



1934 Act and Rule 10b-5, and (viaNASD Rule 2110) Section 17(b) of the Securities Act of
1933. The third cause charged Respondent Reynolds with failing to disclose the receipt of
further consderation (stock from the issuer), in violation of the provisons cited in the second
cause.

The fourth cause charged Reynolds with sharing lossesin a customer account, in
violation of NASD Rules 2110 and 2330(f). Thefifth cause charged dl three respondents with
advertisng a security without providing the price of the shares, in violation of NASD Rules
2110 and 2210. The sixth cause charged Premier and O’ Leary with failing to file
advertisements with the Association, in violation of Rule 2210. The last cause' charged Premier
and O’ Leary with supervisory failures, in violation of NASD Rules 2110 and 3010.

The Hearing Pand found that Respondent Reynolds was liable for the fraudulent
conduct aleged in the first cause, and that Respondents Premier, O’ Leary and Reynolds were
liable for the violaions of Rule 2210 (NASD’s advertisng sandards), dso dleged in the first
cause. The Pand found that Reynolds was ligble for the frauduent nondisclosure dleged in the
second cause, and that Premier, O’ Leary and Reynolds violated Rule 2210 by not disclosing
the receipt of congderation. The Pand further found that Reynolds was liable for the fraudulent
nondisclosure and the advertisng violations dleged in the third cause; that Reynolds was ligble
as charged in the fourth cause; that the Respondents were liable as charged in the fifth cause;
that Premier and O’ Leary were liable as charged in the sixth cause; and that Premier and

O'Leary were lidble for certain supervisory fallures, dleged in the last cause.

! The countsin the Complaint are misnumbered. The count labeled “eighth cause” isreally the seventh.



The totdl fines and suspensions imposed were $62,500 and 325 days for O’ Leary; and
$155,000 and 720 days for Reynolds. Reynolds and O’ Leary were aso ordered, jointly and
severdly, to make restitution to customer BO and to offer to rescind the purchases of customers
LF and SJH at the customers option. O’ Leary and Reynolds were also required to re-qudify
by examination and are subject to a pre-use filing requirement for future proposed
communications with the public. Thefirm is expdled from membership in the NASD.

Respondents are jointly and severally assessed $5,241 as cogts, including $4,491 for
transcripts and an administrative fee of $750.

Appear ances

Brian L. Rubin, Esg., Rodney W. Turner, Esg., and Rory C. Flynn, Esg., Washington,
DC for the Department of Enforcement.

Cecil S. Mathis, Esg., Ddlas, Texas, for Respondents Premier and O’ Leary.

Thomas A. Ferrigno, Esq. and Roberta Koss, Esq., Washington, DC for Respondent
Reynolds.

DECISION
Introduction
|. Background

This case involves a magazine advertisement in the form of a research report, containing
a“very grong buy” recommendation for Continenta Investment Corporation (A Stock Whose
Time Has Come’) (CX-4).2 Continental, a Dallas corporation whose securities traded on the

over-the-counter Bulletin Board (&. Ex. 1), owned alarge parcel of land near Atlantawhich it

2 Pages from the hearing transcript are cited with the prefix “ Tr.” Enforcement’ s exhibits are cited with the
prefix “CX” and Reynolds’ exhibits are cited with the prefix “RR.”



believed had a possible future as a waste management facility. The company had no permits or
licenses to congtruct or operate such afacility, had no experience in the waste management
industry, and was smply “anadyzing waste digposal opportunities’ at the ste (CX-20 p. 2).

The report was purportedly the product of Respondent Premier Capital Management,
Inc., amember firm. Respondent O’ Leary wasthe firm’s President, General Securities
Principd, Financid and Operations Principa, and Compliance Officer. Continental furnished
over $200,000 to Premier for payment of the printing and publishing costs (CX-19; CX-43, p.
46; CX-45, p. 24). The report bore Premier’ s name, address, and telephone number, and the
name of Respondent Reynolds, a Generd Securities Representative associated with the firm.

It gppeared as an eight-page insert advertisement in the September, 1997 issue of
Mutua Funds magazine, which had over 617,000 paid subscriptions and over 25,000 single
copy saes (CX-4; X. Ex. 1). Single-page advertisements, which described Continentd as*“A
Stock Whose time Has Come,” and invited readers to contact Premier for a copy of “our

research report,” appeared in the August and September 1997 issues of Town & Country

(paid circulation of over 428,000 and 453,000 copies respectively); the September 1997 issue

of Individud Investor (paid circulation of over 479,000 copies); the August 1997 issue of

Estates Internaionde; and the October 1997 issue of Leading Estates of the World.®

The firgt cause of the Complaint aleged that the firm, O’ Leary, and Reynolds were
ligble for the advertissment on two grounds: (1) it involved fraudulent misrepresentations and
omissions (SEC Rule 10b-5 and NASD Conduct Rule 2120); and (2) it was not based on

principles of fair deding and good faith; did not provide a sound basis for evauating facts, and

% CX-10 through CX-13, CX-15, CX-16, CX-43, p.53; Tr. 121, 382, 389, 610.



contained exaggerated, unwarranted or mideading statements (NASD advertisng sandardsin
Rule 2210). The second cause charged the three Respondents with failing to disclose
consderation received from Continenta (the costs of the advertissment). This cause, like the
first, dso involved alegations of fraud, and violations of the NASD advertisng Rule. A third
cause, charging fraud and advertising violations, dleged that Reynolds received Continenta
shares as further undisclosed consderation from the issuer. The fourth cause charged that
Reynolds shared losses with a customer, in whose account he placed those shares. Thefifth
cause charged the firm, O’ Leary, and Reynolds with ligbility for publishing the sngle-page
advertisements without stating the price for the Continental shares. The sixth cause dleged that
Respondents O’ Leary and Reynolds failed to make gppropriate filings of the advertisements
with the NASD. The last cause charged the firm and O’ Leary with supervisory violations.

A Hearing Pand, consisting of an NASD Hearing Officer and two current members of
Digtrict Committee Number 6, conducted hearingsin Dalas, Texas on
February 1, 2, and 3, 2000. The Department presented six witnesses and fifty-four exhibits.
Respondents presented five withesses. Respondent Reynolds introduced eeven exhibits.
Enforcement filed a Post-Hearing Submission on March 20, 2000; Respondents filed Post-

Hearing Submissions on April 18, 2000; and Enforcement filed a Reply on April 28, 2000.

Il. Actions of the Individual Respondents
A). Reynolds Actions
In early 1997, Respondent Reynolds, a registered representative with Premier, had a

conversation with Dale Sterritt, Continental’ s president and CEO, and a




colleague of Sterritt’s, whom Reynolds described as an experienced research analyst (Tr. 357).
Sterrittand _ proposed a“research report” about Continental’ s idea for awaste
management facility.

Reynolds understood that the report would be published as a magazine advertisement
under Premier’ s name, with Continenta financing the publishing expenses, and using Premier as
the vehicle for the payment of money to printers and publishers (Tr. 360-362). Reynolds said
that Premier would be billed for the advertisng costs because “they [Continental] just said it
would look better coming from a brokerage firm ... it doesn’t look good for a company to do
that directly ... [W]e need to do it through you guys’ (CX-43. p. 33). Reynolds testified that
Continenta wanted the advertisng cost payments “to go through Premier” because Continental
“didn’t have the credentids for Merrill Lynch, or for Bear Stearns, or for Smith Bar[ney] ... to
write a research report on them ... they didn’t want to put their name out there and act like they
wrote the research report. They wanted to have a brokerage firm where the public actually had
acontact ...” (Tr. 442, 487). Reynolds acknowledged involvement in further discussons with
Sterritt concerning the wiring of Continental’s money to Premier’ s account (Tr. 413).

Reynolds understood that Premier was to receive telephone cals resulting from the
advertisement and would send out literature on request (Tr. 361). Reynolds agreed that his
name and Premier’ s telephone number would appear on the report as a contact for potential
investors (Tr. 419). He believed that “the ad would both benefit Premier and myself” by making
new contacts and probably opening new accounts (Tr. 444).

Reynolds signed a letter agreement with Mutua Funds magazine, agreeing that Premier

would pay the magazine $130,000 for publishing the research report (CX-19E). He knew that



the full report would gppear in that magazine and that single- page ads would appear in other

magazines, induding Town & Country (Tr. 360, 381). Ingtructions from Mutua Funds

concerning Premier’ swiring of the funds were addressed to Reynolds (CX-19G), as were

invoices from various printers (CX-19B, 19H, 19K, and 19L). Town & Country

communicated directly with Reynolds concerning a disputed bill for the Sngle-page ad, and he
personaly negotiated a settlement with that publisher (CX-19Y; Tr. 383).

Reynolds viewed a draft of the report and had conversations with Sterritt, |
and the Generd Counsd concerning statementsin it (Tr. 363-364, 430). He testified that he
was familiar with the report’ s content and “felt comfortable with it” (Tr. 366). He defended
gatements in the report as truthful and believed that its disclosures were sufficient (Tr. 367-
376). Reynolds testified that “1 knew the company [Continental] better than anyone at Premier”
(Tr. 378).

Reynolds name appeared on the report but he denied authorship, statingthat
wrote it (Tr. 359-360, 364, 422-426 ). Reynolds acknowledged that the appearance of his
name on the report could have led people to perceive him asits author (CX-43, p. 31; Tr.
419). Reynolds connection with the report persisted, even when O’ Leary decided to send it to
the NASD for review. It was Reynolds who signed the supposed tranamittd letter, and his
name appears as the “Sender” on the Federa Express airbill for the package which the
Association did not receive (Tr. 379-380; CX-8).

B). O'Leary’sActions

O'Leary, Premier’ s President, initidly found Continenta’ s proposition “appeding”

because the issuer was to pay for the report, while Premier undertook no obligation (Tr. 513).



He left most of the details to Reynolds, whom he described as the “ quarterback” of the project
(Tr. 589-590). He knew that Continental was wiring money to Premier to pay the publishing
expenses and authorized the transfer of the firm’s funds to Mutua Funds magazine for the
advertisement (Tr. 522; CX-19F).

When he reviewed a draft of the research report, he objected to it as “ridiculoudy
written and exaggerative’” and told Reynolds that “[w]€ re not doing this’ (Tr. 514). To placate
Reynaolds, O’ Leary directed that the draft be sent to NASD for areview which he believed
would conclude with rgjection of the report (Tr. 515, 517). He said that he told Reynolds and
Sterritt that nothing could go out until NASD finished the review (Tr. 518-519).

O Leary directed that it be sent to the NASD and mistakenly believed that the
Association received it (Tr. 516-517). The firm’'s adminigrative assstant testified that she
obtained an address to which to mail the report and that she had mailed the report to that
address (Tr. 787, 789).* The Association never received it (CX-5; Tr. 99-101, 117-118).

O Leary admitted that he failed to check with the NASD asto receipt of the report and redlizes
that he should have done so (Tr. 519).

When Reynolds later showed him a copy of Mutud Funds magazine containing the ad,
he was surprised because he believed (and told Reynolds and Sterritt) that the ad “ cannot be
printed without approvd, or at least a critique from the NASD” and did not know that it would
appear in Mutua Funds without changes (Tr. 520-522). Once the ad appeared, O’ Leary
redlized that he “ made the mistake of relying on the loca office and the NASD to stop me from

making amistake, which | now redize it's not their responghility” (Tr. 537).

* A Federal Express airbill confirms that Reynolds, on behalf of Premier, sent something to the NASD’s
Rockville, Maryland offices on Piccard Road (CX-8). Reynolds asserts that this package contained a copy



Notwithgtanding his difficulties with the ad and his surprise at its publication, after
O'Leary saw apublished copy, he “was fedling pretty good about it. I knew it went to the
NASD, and | knew they never caled me back, and the fact that | hated it months earlier sort of
went away in my mind” (Tr. 523). He did not tell Reynolds to stop the advertising for lack of
NASD approva (Tr. 552). O’ Leary dso knew that his firm distributed copies of the eight-page
report to prospects and customers, and the firm’'s adminigiretive assstant testified that he
ingtructed her to mail out such copies (Tr. 601, 607-608, 792).

O'Leary admitted that “it was very lax of me not to be more on top of it” (Tr. 526). He
further admitted that he failed to follow hisfirm’s supervisory procedures, which made him
responsible for compliance and required his approva of al advertisng before its use (CX-35,
pp. 5, 15; Tr. 537, 539). He said: “I made the mistake of relying onthe ... NASD to stop me
from making amistake, which | now redize it’s not their responghbility. Anybody who actsin the
capacity to be[aprincipal] is supposed to know theq €] rules and follow the rulesand | did not
do that” (Tr. 537). Further, even though he believed that NASD would stop the ad, “| was the
24, and | was the 28, so the buck stops with me” (Tr. 552). Despite Reynolds' role, “1 was
thereand I’'m abig boy, and ... | amin charge of anything that goes out. It went out. It's my
fault” (1d.).

C). Cugtomer Testimony

Customer BO tedtified that she bought 100 shares of Continenta in August of 1997

after reading the September 1997 issue of Mutud Funds Magazine, which contained a copy of

the Continental ad, and contacting Premier (Tr. 159-160, 163, 165). The advertisement’s

“price and wording, a stock whaose time has come,” and “[t]he recommendation, very strong

of the draft research report, aswell as a cover letter (Tr. 379-380).
9



buy, buy and accumulate,” influenced her decision to purchase the shares (Tr. 162). She
purchased the stock for $23 and later sold it for 25 cents per share (Tr. 165-166).

After reading the ad in the September 1997 issue of Mutua Funds Magazine, LF

contacted Premier at the telephone number listed in the ad and purchased 100 shares (Tr. 145).
He tedtified that the ad “positively influenced my decison to purchase the stock” (Tr. 152) and
that “[t]here were alot of statements in the magazine that sounded very positive regarding
Continental” (Tr. 143).

Customer SHH first became aware of Continental after reading the ad in the September

1997 issue of Mutud Funds Magazine (Tr. 269). She contacted Premier at the telephone

number listed in the ad and purchased 100 sharesin August of 1997 (Tr. 274-275). SIH
testified that “[j]ust about everything in the advertisement interested me.... | don't think there
was anything that was a downer. [E]verything in the ad influenced meto buy it.... [B]ecause
it sal upbeat. 1 mean thereis nothing that tells you there is any, you know, chance of loss of

money. | mean it seemed like asurething” (Tr. 273, 277).

1. Liability

A. Firg Cause (The Anti-Fraud Rules (SEC Rule 10b-5 and NASD Conduct Rule
2120) and NASD Advertisng Standards (NASD Conduct Rule 2210))

1. Fraud asto Reynolds

The first cause dleged that Premier, through O’ Leary and Reynolds, knew or had
reason to know that the research report contained untrue statements of material fact or was
otherwise false and mideading regarding Continental’ s business prospects and market vaue.

These dlegations rest on the antifraud provisons of SEC Rule 10b-5 and NASD Conduct Rule

10



2120. “Tofind aviodlation of Conduct Rule 2120 and Rule 10b-5, there must be a showing that:
(1) misrepresentations and/or omissions were made in connection with the purchase or sde of
securities; (2) the misrepresentations and/or omissions were materia; and (3) they were made

with the requidite intent, i.e. scienter.” Digtrict Bus. Conduct Comm. No. 9 v. Michadl R.

Euripides, No. C9B950014, 1997 NASD Discip. LEX1S 45, at *18 (NBCC, July 28,
1997)(citations omitted).
The facts of this case establish these dements, asto Reynolds.
a). Misrepresentations and Omissions
Sdesliterature which fails “to provide an accurateand b ced picture of the risks

and benefits of the investment,” projects “ returns without a reasonable basis,” and contains

“exaggerated dams’ isfraudulent, in violation of Rule 2120. District Bus. Conduct Comm. No.

3 v. Prendergast, No. C3A960033, 1999 NASD Discip. LEXIS 19, at *33, *39 (NAC, July

8, 1999). The Continental research report had al of these defects.

i). Unb ced Picture

The Continental research report fell far short of presenting “an accurate and b ced

picture of the risks and benefits of the investment.” Its essence was “dl upbest,” asone
customer tegtified (Tr. 277). The executive summary stated (CX-4, p. 9):

Asit is perfectly Stuated to be the site of a massve waste
disposal and recycling facility, we believe that CIGC
[Continentd] is potentialy in a postion to dominate the waste
disposa businessin the entire southeastern U.S. (and beyond).
WE STRONGLY RECOMMEND THAT INVESTORS

11



AGGRESSIVELY ACCUMULATE SHARES OF CIGC AT
PRICES UP TO $50 PER SHARE.

In contrast to this unbounded optimism, the company’s Form 10-KSB,® for the period
ending December 31, 1996, detailed the “ often unforeseen businessrisks and certain cost
exposures associated with the establishment, ownership and operation of solid waste landfill
gtes’ (CX-21, at p. 5). It further stated that “the Company will be subject to comprehensive
federd, state and loca environmenta, hedth and safety laws and regulations’ and explained that
requisite governmenta permits are “difficult and time consuming to obtain” and “usudly opposad
by various locd dected officids and citizens groups’ (Id., a 7). It mentioned particular and
potentialy costly problems posed by severd federa regulatory statutes® and expressed the
belief “that there will be increased regulation and legidation,” even though the waste disposal
industry was dready “subject to extensve and evolving environmentd laws and regulations’

(d., at 6-7).

In contragt, the report brushed aside environmental concerns in four sentences, saying
that the environmenta laws forced older landfills to dose and thus “helped (and will continue to
help) create wedlth for CIGC' s shareholderd! ... [A]sregards Continental, the environmental
issueisapogtive, not anegative’ (CX-4, p. 13). Asto licensing, “[o]ur concern, however, is

not whether Continenta will receive the required governmenta permits, but rather when

® A Form 10-K SB is the General Form of Annual Report for Small Business Issuers, filed with the SEC.

® These statutes are: the Resource Conservation and Recovery Act (potentially high cost “of insurance and
bonds necessary to meet financial responsibility requirement”); the Federal Water Pollution Control Act
(wetlands permitting “likely to affect the construction or expansion of many solid waste disposal sites’); the
Comprehensive Environmental Response, Compensation and Liability Act (possibleliability for
investigatory and clean-up costs); and the Clean Air Act (“[I]andfills located in areas with air pollution
problems may be subject to even more extensive air pollution controls and emission limitations”) (1d., at 7-
9.



Continental will receive them” (CX-4, p. 15). The research report virtudly ignored the serious
regulatory matters discussed in the Form 10-K SB.

Concerning competition, Continenta’ s SEC filing recognized that “[t]he solid waste
industry is highly competitive and requires substantia amounts of capital”; explained further that
the industry was dominated by severa large companies, aswell asregiond and loca
companies, and stated that “[a]ll of these companies have sgnificantly larger operations and
greater financia resources than CICG” (CX-21, p. 4). But according to the advertisement,
Continental, holding “an insurmountable strategic advantage can potentialy achieve complete
predominance over significantly larger competitors’ and mgor waste companies might “outbid
each other to acquire Continenta rather than suffer the potentidly irreparable damage that could
be caused by a‘pricewar’ in the southeast” (CX-4, p. 10).

Asto Continentd itsdlf, the SEC filing showed a pattern of declining revenues, together
with increasing expenses and operating losses (CX-21, p. 23). Its most recent operations (the
last three months of 1996) produced an operating loss of $320,702; its operations for the years
ending on September 30 of 1996 and 1995 produced operating losses of $909,176 and
$559,507 respectively (1d.). The company derived its revenues solely from the operations of
“Fiber-Sed,” asubsidiary specidizing in fabric protection (1d., at 14). Continental envisoned
improvement for the subsidiary, but noted that the latter’ s revenues declined over the period
covered by the Form 10-KSB and that “[hlistoricaly, revenues from the fabric care operation
have not been adequate to fund” Continenta’s operations (1d., at 15).

The advertisement, however, described the company as an “undervalued ‘ asset play,’”

noting its ownership of the Ste and of Fiber-Sed, which it described as a potentia * cash cow”
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(CX-4, p. 12). There was no mention of Continental’ s pattern of operating losses, of Fiber-
Sed’ s declining revenues, or of that subsidiary’ s hitoric inability to fund the parent’ s business.

The SEC filing concluded by stating: “[b]ecause of potentia politicd, legd, bureaucratic,
and other factors, there can be no assurance that the company will be able to accomplish any of
the gods for the Property within a reasonable period of time’ (CX-21, p. 15). Theresearch
report- advertisement was much rosier. It described Continental as a* stock whose time has
come’, and recommended the company asa*“very strong” buy, with “extraordinary potentia for
both short-term and long-term capita appreciation” (CX-4, p. 9). It went on to say that
“[u]nless Bill Gates or the Japanese dig a Grand Canyonesque hole 9 miles from downtown
Atlanta, the value of CICG's property has no placeto go but up” (1d., at 14).

On the subjects of regulatory hurdles, competition, financid strength, and overal
outlook, the advertisement thus presented an overly optimigtic picture, disclosing little or none of
the risks noted in the SEC filing. Comparing the report with the Form 10-K SB, the Panel
concludes that the advertisement failed to contain the requisteb  ced statement of risks and

benefits of the invesment and its risks and thus violated Rule

2120.” Prendergast, supra.

i). Predictions of Price and Future Performance

The SEC haslong “held that predictions of specific and substantia increasesin the price

of a speculative security within areatively short period of time are fraudulent.” In re Donald A.

Roche, Exchange Act Rel. No. 38742, 1997 SEC LEXIS 1283, at *5 (June 17, 1997). The

" Reynolds argues that Enforcement cannot rely on reports filed with the SEC, citing cases holding that
investors are presumed to be aware of public information (Reynolds’ Post-Hearing Submission, pp. 12-13).
Reynolds' citations are to shareholder derivative actions, not disciplinary actions, where such publicly
available materials have often been used by SEC and NASD in testing the validity of arespondent’s

14



same principles apply to performance predictions. See In re Richard Bruce & Co., Exchange

Act Rel. No. 8303, 1968 SEC LEXIS 220, at *12-13 (April 30, 1968)(finding that predictions
of “asharp increase in earnings with respect to a gpeculative stock without disclosure of the
uncertainties aswell as the known facts upon which a prediction rests [are] inherently

mideading’); In re Richard J. Buck & Co., Exchange Act Rel. No. 8482, 1968 SEC LEXIS

272, at *18 (Dec. 31, 1968)(“[P]redictions of a sharp increase in earnings with respect to such
a[gpeculative and unseasoned] security without full disclosure of both the facts on which they
are based and the attendant uncertainties are inherently mideading”).

The Continental research report contains such predictions of price and future
performance:

1) “Evenif 99% of al stocks are dragged down with the overal market, in our
opinion CICG will be an extremely profitable exception.”

2.) “[W]e expect to see atremendous upside ‘run’ in CICG's stock price al the way
up to, a least, the mid-fifties’ (CX-4, pp. 14, 15).

Continental had no background in waste management. It sustained operating losses and
depended on the earnings of a subsidiary, which were in decline and concededly insufficient to
fund operations® The company was merely evauating “potentia operation” a the site (CX-21,
p.2), and, as noted, would have to pursue contested locdl, Sate, and federa licensing
proceedings to enter a highly competitive industry, where successful operation requires costly

compliance with an expanding array of environmentd, hedth, and safety provisons. As

representations (See Enforcement’ s Post-Hearing Reply, p. 10 and authorities there cited).

® See, L ester Kuznetz, Exchange Act Rel. No. 23525, 1986 SEC LEXIS 551, at *6 n.3 (Aug. 12, 1986), &ff'd, 828
F.2d 844 (D.C. Cir. 1987) (finding no reasonable basis for predictions that an investment was guaranteed or
relatively safe for acompany with four years of operating losses, and noting that a salesman recommending

15



Continental acknowledged in its Form 10-KSB, “[b]ecause of potentid politica, legd,

bureaucratic, and other factors, there can be no assurance that the Company will be able to

accomplish any of its gods for the Property within areasonable period of timeg’ (CX-21, p. 15).
In these circumstances, the Panel concludes that Continental stock was indeed

speculative. See In re Clinton Hugh Holland, Exchange Act Rel. No. 36621, 1995 SEC LEXIS

3452, at *9 (Dec. 21, 1995) (securities of “ development-stage companies with alimited history
of operations and no profitability” are speculative).” Advertisng which made predictions as to
the price and future performance of Continentd’ s speculative stock was fraudulent. See Roche,

supra, and Richard Bruce & Co., supra.

iii). Exaggerated Clams

Premier’ s advertising of Continenta contained the following language:

1.) Continentd stock “offers extraordinary potentid for ... short-term ... appreciation”
(CX-4,p.9);

2.) “Continental presents a‘textbook case' ... wherein asmal company holding an
insurmountable strategic advantage can potentialy achieve complete predominance over
sgnificantly larger competitors’ (Id., at 10) (in boldface);

3. “Unless Bill Gates or the Japanese dig a Grand Canyonesgue hole 9 miles from
downtown Atlanta, the value of CIGC's property has no placeto go but up” (1d., a p. 14) (in

boldface);

asecurity must disclose material adverse information which isknown or readily ascertainable).

° Reynolds argues that Continental traded in the $20 range, had a profitable subsidiary, and was not
insolvent or undercapitalized (Reynolds' Post-Hearing Submission, p. 25). These factorsignore the
company’ sinexperience in the industry; the uncertainty (in terms of cost, difficulty, expense, and outcome)
inherent in the required array of local, state, and federal contested licensing proceedings; the competitive
nature of the industry to be entered; the company’ s history of operating losses; and the fact that its sole
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4.) “Even if 99% of al stocks are dragged down with the overdl market, in our opinion
CIGC will be an extremedy profitable exception” (1d.).

Even the Respondents recognized the extravagance of the report’ s language. Reynolds
described the report as“salesy” or “alittle bit fantagtic” and O’ Leary “thought it was
ridiculoudy written and exaggerated” (Tr. 457-458, 514). Continental was a speculative
company, and unwarranted “ exaggerated clams’ about it were fraudulent. Prendergadt,

supra.’

b). Materiality
“The test for materidity is whether the reasonable investor would consider afact
important” in making an investment decision, or whether disclosure would “significantly dter ...
the ‘totd mix’ of information made available”™ The misrepresentations and omissonsin the
research report meet that test.
The report’s overly optimitic portraya of Continental shows the importance of the
missngb_ ced discussion of risks and benefits. Three customer witnesses stressed the

enthusiadtic tone of the research report as influencing their investment decisons. One customer

mentioned “the wording: ‘A stock whaose time has come’” (Tr. 162). The second mentioned

source of revenue (the subsidiary’ s declining profits) was not enough to sustain Continental’ s operations.

19 Reynolds argues that some of the report’ s language should be exonerated as “ puffery” (Reynolds’ Post-
Hearing Submission, p. 17). Material omissions and misrepresentations go far beyond “puffery.” Novak v.
Kasaks, 216 F.3d 300, 315 (2d Cir. 2000). Moreover, the concept of “puffing” has no significancein
enforcement actions. |n re Cortlandt |nvesting Corp., Exchange Act Rel. No. 8678, 1969 SEC LEXIS 273, at
*13 (Aug. 29, 1969); In re John R. Brick, Exchange Act Rel. No. 11763, 1975 SEC LEXIS 522, at *22 (Oct. 24,
1975).

" |n re Martin R. Kaiden, Exchange Act Rel. No. 41629, 1999 SEC LEXIS 1396, at * 18 (July 20, 1999)(citing
TSC Industries, Inc. v, Northway, Inc., 426 U.S. 438, 444 (1976)); Basic, Inc. v. Levinson, 485 U.S. 224, 231
(1989).
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“[t]here were alot of statements in the magazine that sounded very positive regarding
Continenta” (Tr. 143). Another testified that the ad influenced her to purchase the stock,
explaining “it's al upbesat. | mean there is nothing that tells you that there is any, you know,
chance of loss of money. | mean, it seemed like asurething” (Tr. 277).

Had these customers known about Continental’ s risks and adverse performance
record, they would have been better able to evaluate the report’ s exaggerated “ strong buy”
recommendation. Indeed, they might well have chosen not to put their money into this
gpeculative “hole’ in the ground. The Panel believes that investors would consider such

b cetobeimportant in their decisionmeaking.

c). Scienter
Scienter requires proof that respondents intended to deceive, manipulate, or defraud,*
or that they acted “with severe recklessness ... involving not merely smple or excusable

negligence, but an extreme departure from the standards of ordinary care.”*®

A respondent acts
with scienter when the fraudulent circumstances “were so obvious ... that he must have been

aware of them.”**

12 See Aaron v. SEC, 446 U.S. 680, 686-687, fn. 5 (1980); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976).

3 These principles were recently articulated by the National Adjudicatory Council in Market Regulation
Comm. v. Michael B. Jawitz, 1999 NASD Discip. LEXIS 24 at, *19-20 (NAC, July 9, 1999), citing Hollinger v.
Titan Capital Corp., 914 F.2d 1564 (9" Cir. 1990), cert. denied, 499 U.S. 976 (1991) and cases there cited.
Reynolds argues that Enforcement was using some easier measure of fraud, supposedly involving a“more
exacting standard” for broker behavior (Reynolds’ Post-Hearing Submission, p. 21). Nothing in Jawitz, or in
this Panel Decision involves such a standard.

 Department of Enforcement v. L evitov, No. CAF970011 (NAC, June 28, 2000), at slip op. p. 10.
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Asto Reynolds, this case meets those standards. He read the Form 10K-SB (Tr.
345), and was thus aware of Continentd’ s history of operating losses, its declining revenues, its
inability to fund ongoing operations, and itstota lack of experience in the waste management
indugtry. Similarly, he was aware of the many hurdles underlying entry into that industry:
numerous expensive and time-consuming contested regulatory proceedings before locd, Sate,
and federd agencies; costly compliance with environmenta redtrictions; and the “highly
competitive’ and cogtly nature of the industry itsdlf.

The research report, which Reynolds read closdly and discussed with the issuer’s

Genera Counsd and with mentioned none of these negatives. He endorsed the

report, was comfortable with it, and urged O’ Leary not to interfere with its publication. Having
read the 10K -SB and the report, he must have known that the latter failed to disclose the risks
which the former discussed. In these circumstances, scienter is present, and fraud occurred.
Reynolds contends that he reasonably believed in the statements contained in the report,
citing his conversations with Sterritt (Continental’ s President), Roberts
(Continental’s General Counsdl),and _ (anindividual associated with Continental and
Sterritt). in some manner), together with conversations with unnamed “mom and pop
organizations’ in the industry®™ (Tr. at 461-2; see Reynolds Post-Hearing Submission, pp. 18-
19). Thisargument has no merit.
Conduct Rule 2120 and SEC Rule 10b-5 are designed “to ensure that sales
representatives fulfill their obligation to their customers to be accurate when making satements

about securities” Digtrict Bus. Conduct Comm. No. 9 v. Euripides, No.C9B950014, 1997

> Reynolds was unable to recall the names of the individuals he spoke with, and admitted that he did not
attempt to speak with representatives of the larger companiesin the industry (Tr. 461-2).
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NASD Discip. LEXIS 45, at *16-17 (NBCC, July 28, 1997). A registered representative “has
aduty to make an adequate independent investigation” to ensure that his representations have a

reasonable basis. In re Frank W. Leonesio, Exchange Act Rel. No. 23524, 1986 SEC LEXIS

1009, at *11 (1986).

That duty is not satisfied by a representative s reliance on sources ffiliated with the
issuer. Such action “affords no basis for leniency. [Regulators] must protect the public not only
from professionas in the business who practice deliberate deception, but dso from those whose
credulity and falure to investigate inflict equa harm on investors and undermine public

confidence in the securities market to the same extent.” Inre Nassar & Co., 47 S.E.C. 20, 26

(1978). Acting soldly onthe basisof *“euphoric representations’ made by those associated
with the issuer reflects the scienter necessary for fraud. 1d., at 25. That is especidly so where,
as here, Reynolds read the Form 10-K SB, knew or should have known of the serious risks
disclosed there, and chose nevertheless to embrace the optimism expressed by Sterritt and his
agents.
d). Reynolds Involvement with the Resear ch Report

Reynolds urges that he cannot be held liable for the advertisng, arguing that he did not

write the statements in the report and that variousthingswere done by others(eg.,

O'Leary, or Premier), but not by him.** This contention lacks merit.

' In refuting Reynolds argument that Enforcement lacked power to prosecute him as an aider and abettor,
the Department replied that it was prosecuting him for “direct” liability for the advertising. See Reynolds’
Post-Hearing Submission, pp. 31-33 and Enforcement’ s Post-Hearing Reply Submission, pp. 3-4. See also
Reynolds' Memorandum in Support of Summary Disposition, pp. 13-16 and Enforcement’s Opposition to
Summary Disposition, pp. 6-8. The argument that some acts were those of Premier isnot persuasive. A
corporation acts only through people, and, in this case, the person was Reynolds, whose | etter agreement
placed the ad with Mutual Funds. Representatives cannot be shielded from disciplinary liability because
they functioned through a corporation. Reynolds cites no authority for such aloophole, and the Panel
declinesto create or adopt one here.
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Reynolds cannot escape liability merely because he did not persondly make mideading

gatements. Asthe court said in SEC v. Fird Jersey Securities, Inc., 101 F.3d 1450, 1471 (2d

Cir. 1996), cert. denied, 522 U.S. 812 (1997), “[p]rimary liability may be imposed ‘not only on
persons who made fraudulent misrepresentations, but also on those who had knowledge of the
fraud and asssted in its perpetration’” (citation omitted). Moreover, he embraced the report

and dlowed his name to be held out as the author. In these circumstances, Reynolds effectively

made the statements. See In re Sheen Financiad Resources, Exchange Act Rel. No. 35477,

1995 SEC LEXIS, a *13, n. 25 (March 13, 1995), where the SEC stated: “[w]hile some of
the [mideading advertisng] may have been prepared by entities other than Applicants,
Applicants endorsed the contents of these documents when they affixed the Firm’slogo and
Sheen’ s name and business address to each document ... and distributed [them)] to seminar
attendees.”

Seeds SECv. Todt, 2000 U.S. Dist. LEX1S 2087 (S.D.N.Y. Feb. 25, 2000),

holding that a person who did not personaly attempt to sell afraudulent certificate was
nevertheless a“direct participant in the fraudulent sdes scheme,” where she wasinvolved in
acquiring it; was co-signatory on a safe deposit box where it was placed; was authorized
sgnatory for withdrawing funds which reflected the fraud' s proceeds; and was listed as * contact
person for questions’ about the investment (at * 33-* 34).

Applying these principles, Reynolds' liability is clear. The record confirms O'Leary’s
testimony that, “from gart to finish,” Reynolds was the “ quarterback” who “put it [the research
report] together, you know, got the money, ran the ads’ (Tr. 590). As shown supra, Reynolds

was involved from the outset, when Sterritt came to him with the idea of a research report to be
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financed by Continental under Premier’ s name. He signed the letter agreement for its publication

in Mutua Funds, received publishing invoices, and negotiated payment with Town & Country.

He had discussions with Sterritt about wiring Continental’ s money to Premier. He closdly
reviewed a draft of the report and consulted with Continental personnel about severd
datementsinit. Hereviewed with_ cdculations underlying the report. Reynolds
authorized the appearance of his name on the report as the contact person and was willing to let
readers assume that he was the author.

He received various invoices rdated to printing and publishing the report. He personaly
negotiated a dispute with one such supplier. He sgned the cover letter which supposedly
tranamitted the draft research report to the NASD (Tr. 380; CX-8). Findly, he embraced the
report, asserting that its representations were truthful and that he was comfortable with it.
Reynolds was a direct participant in the fraudulent scheme.

2. Fraud astoO’Leary

O Leary’s actions with regard to the research report did not reflect severe recklessness.
As shown in the section on his actions supra, he originaly rejected the draft and told Reynolds
that it could not be used. Instead of relying on his own reactions, O’ Leary sought to placate
Reynolds by agreeing to consult with the NASD. In this process, he voluntarily read the ad to
an NASD investigator, who advised him to send it to the Advertisng Department for review.

He then directed an adminidrative assstant to transmit the report to the Association. She
testified that she did so, though it is clear that the supposed submission never arrived at the

NASD’s Advertisng Department. O’ Leary was surprised when he saw the article in print.



Finaly, O Leary, unlike Reynolds, did not review the Form 10K-SB (Tr. 586), which detailed
the numerous risks confronting Continenta.

In the Pand’ s view, this evidence points to negligence, but not fraud. O’ Leary cardlesdy
assumed, without checking, that NASD received the draft and would reject or dter it and failed
to follow up. But in the overdl context of the uncontradicted evidence concerning his attempt to
stop the ad, his improper assumptions do not rise to the level of “severe recklessness.”

3. The Advertisng Rule: Reynoldsand O’Leary

The first cause aleges that the research report violated the NASD’ s advertisng
standards, set forth in Rules 2210(d)(1)(A) and (B), and (d)(2)(C). As here relevant, these
Rules provide respectively that:

All member communications with the public shal be based on principles of fair
desling and good faith and should provide a sound basis for evaluating the facts
in regard to any particular security ... discussed ... No materid fact or
qudification may be omitted if the omission, in the light of the context of the
materid presented, would cause the communication to be mideading.

* * %

Exaggerated, unwarranted or mideading satements or clams are prohibited in
al public communications ... and no member shal, directly or indirectly,

publish, circulate or digtribute any public communication that the member knows
or had reason to know contained any untrue statement of a materia fact or is
otherwise fase or mideading.

* * *

Communications with the public must not contains promises of specific results,
exaggerated or unwarranted claims or unwarranted superlatives, opinions for
which there is no reasonable basis ...

Rule 2210 requires that sales literature “must ‘discloseinab  ced way therisksand

rewards of the touted investment.”” In re Robert L. Wallace, Exchange Act Rel No. 40654,

1998 SEC LEXIS 2437, at *10 (Nov. 10, 1998), dting, In re Jay Michael Fertman, 51 SEE.C.
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943, 950 (1994). See ds0 Inre Excd Financid, Inc., Exchange Act Rel. No. 39296, 1997

SEC LEXIS 2292, at *16, 19 (Nov. 4, 1997) (literature “ set forth selling points attractive to
investors” but did not “explain the offering’ s contingent and speculative nature,” and thus “did

not contain ab ced statement of the investment and itsrisks’); Prendergast, 1999 NASD

Discip. LEXIS 19, a *51 (communications which “did not containab__ ced statement of the

benefits of the investment and itsrisks’ violated Rule 2210). Unwarranted forecasts and

exaggerated clams dso violate Rule 2210. Prendergast, supra, at *42-52.

As shown, supra, the research report presented arosy picture of Continental and its
prospects, while omitting any meaningful discussion of the many risks and contingencies inherent
in entering into the waste management industry, and of the company’s own limited and negative
performance. It embodied price and performance predictions for a speculative investment and
it contained language which even the Respondents described as “alittle bit fantastic” and
“ridiculoudy written and exaggerdtive’ (Tr. 457-458, 514).

The research report thus violated Rule 2210, as dleged in the first cause. Reynolds
close involvement in the research report makes him ligble for that violation. O’ Leary, President
of the firm which alowed the mideading research report to be circulated to the investing public,
was equdly liable for violating Rule 2210. Hisfalure to follow through on his own doubts about
the ad enabled the research report to be published widely. His former belief that he could leave
it to the NASD to review his advertisng was unreasonable. The firm'’s supervisory procedures
required his advance approva of al advertisng (CX-35, a p. 15), and hefailed to exercise this

respongbility. “As chief executive officer, [O’ Leary] was primarily responsible for ensuring that
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[the firm] complied with gpplicable governing rules.” In re William H. Prince, 1975 SEC LEXIS

741, at *6 (Sept. 25, 1975)." O'Leary ishdd lidble for the violations of the advertising Rule.

B. Second Cause (Undisclosed Congideration: Continental’s Funding of the
Resear ch Report)

Continentd (the issuer) financed the printing and publicity expenses for the research
report and the Single-page ads, using Premier as a conduit for the payments. The report and
ads did not disclose thisfact. The second cause alleges that such
nondisclosure congtituted fraud, in violation of SEC Rule 10b-5 and NASD Conduct Rule
2120; that it violated Section 17(b) of the 1933 Act; and that it violated the advertising
standardsin NASD Conduct Rule 2210.

1. Reynolds

a). Fraudulent Nondisclosure

As noted, an omission is fraudulent when it was materia and when the act reflects
scienter. The nondisclosure of Continental’ s payments meets these requirements as to
Reynolds.

“The test for materiality is whether the reasonable investor would consder afact

important in making his or her investment decison.” In re Martin R. Kaiden, Exchange Act Rel.

No. 41629, 1999 SEC LEXIS 1396, at *18 (July 20, 1999), dting, TSC Industries, Inc. v.

Northway, Inc., 426 U.S. 438, 444 (1976). The significance of Continenta’s funding of the ad

was apparent from Sterritt’ s desire to hide it from reader-investors. As he explained to

17 See also In re Joseph Elkind, Exchange Act Rel. No. 12485, 1976 SEC LEXIS 1581, at *3 (May 26, 1976)
(“We have consistently rejected the notion that the president of a broker-dealer firm can be amere
figurehead, able to disclaim responsihility for hisfirm’s compliance with regulatory requirements’); District
Bus. Conduct Comm. No. 7 v. Key Biscayne Securities, Inc., 1992 NASD Discip. LEX1S 12, at*20 (NBCC,
March 18, 1992) (“ As president of the firm, Barham likewise bore responsibility for the firm’s operating
without the required net capital”).
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Reynolds, “it would look better coming from a brokerage firm” (CX-43, p. 33; Tr. 442). That
Continentd’ s Sterritt, an astute businessman, sought to conced his company’srolein financing
the ad graphicaly demongrates the importance of the information to investors.

The customer witnesses, as noted, emphasized the report’s “wording” (a*“very strong
buy” recommendation), its “very positive satements’ which “influenced my decison to purchase
the stock,” and its “upbeat” tone which made the investment “seem ... likeasurething” (Tr.
162, 143, 152, 273). Had they known that Continental was funding the ad, they would have
been able to andyze it more objectively. A reasonable investor, deciding whether to purchase
Continental on the strength of Premier’s glowing recommendations, would want to know that

the issuer financed such statements. See In re Kevin Eric Shaughnessy, Exchange Act Rel No.

40244, 1998 SEC LEXIS 1507, at *7 (July 22, 1998) (reasonable investor would consider
broker’ s receipt of money from stock promoter as materid in deciding whether to purchase that
stock based on broker’ s recommendations). The Pand concludes that this omission violates
SEC Rule 10b-5 and NASD Conduct Rule 2120.

There can be no question about Reynolds scienter. He knew that Sterritt wanted to
conced Continental’ srole in the research report. He reviewed the report and must have known
that it did what Sterritt wanted - presented the portrait of a brokerage-firm research report,
which wasin fact paid for by the issuer.

b). Section 17(b) of the Securities Act of 1933"

This statute provides.

'8 This aspect of the Second Cause is charged as aviolation of NASD Conduct Rule 2110. See DOEv.
Aleksandr Shvarts, No. CAF980029, 2000 NASD Discip. LEXIS6, at *12-13 (NAC, June 2, 2000)(noting that
caselaw holds that “violations of federal securitieslaws and NASD Conduct Rules, are viewed as violations
of Conduct Rule 2110 without attention to the surrounding circumstances because members of the securities

26



It shal be unlawful for any person ... to publish, give publicity to, or circulate

any ... advertissment ... which ... describes [a] security for acongderation

recelved or to be received, directly or indirectly, from anissuer ... without fully

disclosing thereceipt ... of such consderation and the amount thereof.

Reynolds argues that Continenta’ s payment of the expenses does not congtitute
“condderation.” The Pand disagrees.

Section 17(b) “imposes liability on one who publicizes securities for an undisclosed
compensation whether recaeived *directly or indirectly.” This provison is satisfied when the facts

show that, in substance, therewas aquid pro quo.” S.E.C. v. Liberty Capital Group, Inc., 75

F. Supp. 2d 1160, 1162 (W.D. Wash. 1999), diting, S.E.C. v. Wall Street Pub. Inst., 851

F.2d 365, 376 (D.C. Cir. 1988) and United States v. Amick, 439 F.2d 351, 364-365 (9" Cir.

1971). Theinstant record satisfies the quid pro quo test. Each party gave something and got
something. Continental gave money and received nationally-circulated advertising in which a
brokerage firm touted its stock. Respondents gave Continental that imprimatur and received
nation-wide publicity, with the potential for contacts with investors (Tr. 419, 512, 514).
Reynoldstold O’ Leary that “it would be greet for the firm” (Tr. 514), and believed that the ad
would *benefit Premier and mysalf” by making new contacts and opening new accounts (Tr.
444). O Leary explained that Premier did not have the money to run ads and described the
advertisng arrangement as “more or less an agreement with Continenta to get our name in the
public” (Tr. 512-513, 607). In these circumstances, Continental’ s payment of advertisng

expense obvioudy condtituted “consderation.”*

industry are expected and required to abide by the applicable rules and regulations”)(citations omitted).

¥ Reynolds’ reliance on dictionary definitionsisimmaterial. Judicial construction of this statutory termis
authoritative. Inany event, the present facts meet his proffered definitions: “[p]ayment given in exchange
for aservice rendered.” American Heritage Dictionary, (2d ed. 1982, p. 313), and “[t]he inducement to a

contract. The cause, motive, price, or impelling influence which induces a contracting party to enter into a
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The statute seeks to prevent duping investors through published opinions, which, though
purportedly unbiased, were actualy “bought and paid for.”® The Pand finds thet the
advertisement’ s failure to disclose Premier’ s receipt of Continentd’s funding violated Section
17(b), and thereby aso violated Rule 2110's required adherence to “ high standards of
commercia honor” and “just and equitable principles of trade.” Respondents failure to adhere
to along-standing Congressiona mandate for such a disclosure in advertising reflects a
departure from the standards required by Rule 2110. See Shvarts, supra.

¢). The Advertising Rules

Rule 2210(d)(1)(A) providesthat “[n]o materid fact ... may be omitted if the
omissions, in the light of the context of the materid presented, would cause the communication
to be mideading.” As shown, the nondisclosure of Continentd’ s funding was materid. A
reasonable investor would have considered such issuer involvement important in evaluating the
report’s “ strong buy” recommendation for Continental stock. That iswhy Sterritt wanted to
hide his company’srole in promoting itself through the report, and why the report purported to
be the product of a brokerage firm. This omission violated NASD Conduct Rule 2210.

2. O'Leary

a). Alleged Fraudulent Nondisclosure
Asprevioudy found, O’ Leary’ sinvolvement with the ad reflected negligence, but not

fraud. The Pand sees no reason for any different conclusion as to the nondisclosed

contract ... someright, interest, profit or benefit accruing to one party ...” (Black’s Law Dictionary (6" ed.
1990, p. 306)). Continental paid for the Premier’s “services,” by allowing its name to be used on the report,
to convey the impression that it came from a brokerage firm, not the issuer, and providing a contact for
potential investorsto buy the touted stock. Continental’ s money was the “inducement” for Premier to enter
into the arrangement. This small firm, which could not afford to run ads by itself (Tr. 512-513), now had the
means of reaching a national audience of investors, and avaluable “benefit” thus accrued to it.

28



consderation. Unlike Reynolds Situation, there was no evidence of conversationsinvolving
O'Leary in the concedment of Continenta’ s financia backing for the report. Although O’ Leary
testified extensively, Enforcement did not question him about the nondisclosure, and now points
to nothing in this record specificdly linking him to the fraudulent conceelment. Asto the
nondisclosure of consideration, the Pand finds insufficient evidence of scienter on O'Leary’s

part.

b). Section 17(b) and Rule 2210
As shown, the advertisement failed to disclose the consideration received from the
issuer - funding of the publishing expenses. Such nondisclosure violates Section 17(b), which

does not require scienter. See SEC v. Liberty Capital Group, Inc., 75 F. Supp. 2d 1160, 1163

(W.D. Wash. 1999)(“the plain meaning of §17(b) excludes an dement of intent ...”). The
omission of Continenta’ s funding of the report, in the optimistic context of the report’s strong
“buy” recommendetion for the issuer, dso made the advertisement mideading, in violation of
Rule 2210. AsPresdent of the firm, O’ Leary was responsible for its misconduct. Indeed,
Premier’ sinternal documents mandated his approval on al advertisng before it appeared. He
failed to perform that respongbility, and is, therefore, ligble for the firm’ s violation of Section
17(b) and NASD Conduct Rule 2210(d)(1)(A).
C. Third Cause (Reynolds Nondisclosure of Receipt of Continental Shar es)

The research report appeared in the September 1997 edition of Mutud Funds (CX-4).

In October of 1997, a stock transfer agent transferred ten thousand shares of Continental stock,

% H R. Rept. No. 85, 73" Cong., 1st Sess. 24 (1933).
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then worth over $200,000, to an account owned by Reynolds grandfather, over which
Reynolds had discretionary authority (CX-26, CX-27, Tr. 391-392).* The Complaint dleges
that Reynolds nondisclosure of this receipt dso violates the anti-fraud provisons (SEC Rule
10b-5 and NASD Conduct Rule 2120, Section 17(b) of the 1933 Act, and NASD Conduct
Rule 2210(d)(2)(A).

Enforcement contends that these shares congtituted undisclosed compensation to
Reynoldsfor his activities involving the research report (Post-Hearing Submission, p. 16).
Reynolds denies that the transfer was a form of compensation, claming instead that the shares
were the proceeds of aloan from Sterritt and Continentd, in order to help him make up losses
which occurred in his grandfather’ s account (Opposition to Post-Hearing Brief, pp. 28-31).

The “loan” was supposedly the subject of awritten agreement, with a copy kept at
Premier’s and Continentd’ s offices, but Reynolds was unable to produce such a document (Tr.
400, 448, 456). He believed that Stewart Rahr might have a copy, but had not contacted him
(Tr. 457). Reynolds told the investigators that he borrowed the money from Continental, but
testified at the hearing that the loan came from an &ffiliate whose name he could not recal (CX-
43, p. 19; Tr. 448). Nor could he remember the term of the loan or itsinterest rate (Tr. 448-
450).

This vagueness extended to the repayment terms. During investigative testimony, he
could not recal whether he was to repay theloan in ingtadlments or dl at once (CX-43, pp. 21-
22). At the hearing, he testified that the loan was to be repaid by partia payments (Tr. 450).

Despite the passage of two and one half years since the claimed loan, Reynolds had made no

2! The shares bore some kind of restriction (Tr. 401, 453, 455; CX-26C). The record did not develop details as
to the nature of the restriction or its economic impact, if any, on the shares' value. In any event, the account
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payments. He told the investigators that “the agreement was | would not make payments until
the stock [which had regtrictions] was actudly free trading” (CX-44, p. 12). During the hearing,
however, he tedtified that he had made no payments on this $200,000 loan because “| haven't
been asked to” (Tr. 402).

Reynolds cites an affidavit of Sterritt as corroborating the “loan” (Post Hearing
Submission, p. 31, citing RR 31). Reynolds chose not to call Sterritt as awitness at the hearing
(Tr. 568-569), where he would have been subject to cross-examination about his assartions
that he, an experienced businessman, could not remember the terms of a $200,000 transaction
or find the written agreement embodying it. In addition, an NASD supervisory examiner tetified
that Sterritt earlier gave a different version, denying the existence of an agreement about the
shares, and stating that Reynolds obtained them elsewhere (Tr. 679). Under al of these
circumstances, the Pandl gives no weight to the affidavit.

There was no explanation as to why Sterritt, an astute businessman, would hand over
$200,000 worth of stock to help Reynolds with his grandfather’ s account. Reynolds asks the
Pand to believe that Sterritt would make an unsecured $200,000 loan for an uncertain term
under unclear repayment provisions and would not ask for repayment even though he wasin
default for three years. He further asks the Panel to bdlieve that this transaction would be
embodied in an agreement which no one can find. The entire hypothesisis contrary to common
sense, and the Panel cannot accept it.

The Panel believes that the “loan” never occurred. Taking this fabrication together with

the timing of the transfer (shortly after the advertising gppeared), and considering the absence of

statement valued them at $205,630 (CX-27A, p. 2).
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any other explanation, the Panel concludes that the shares were compensation for Reynolds
services on behdf of Continental.

Aswith Premier’s payment of the advertising costs, a reasonable investor would want
to know that Reynolds, whose name appeared on the research report touting Continental (CX-
4, p. 15), had in fact been paid the equivaent of $200,000 by the issuer. See Shaughnessy,
supra, a *7 (broker’ s receipt of consideration from stock promoter
would be materia fact which should have been disclosed). Reynolds knew that he received the
shares and must have known that the report failed to disclose such receipt. This materia
omission congtituted fraud under SEC Rule 10b-5 and NASD Conduct Rule 2120; made the
report mideading, in violation of Rule 2210(d)(1)(A); and aso violated Section 17(b) of the
1933 Act which provides that consideration be disclosed in advertising.

D. Fourth Cause (Reynolds Sharing of Customer L 0sses)

NASD Rule 2330(f) provides that no associated person “shal share directly or
indirectly in the profits or losses in any account of a custome” held in amember firm. It is
undisputed that Reynolds arranged the transfer of some $200,000 worth of Continental stock
(the supposed “loan” which the Panel found to be compensation) to his grandfather’s Premier
account to restore losses (Tr. 397-403, 451-452). As Reynolds said, “1 had lost some money
in my granddad’s account, and | felt bad and | wanted to put something back init” (CX-43, p.

19).

% False testimony “may be taken as an admission that the true facts would defeat the position the party is
seeking to maintain.” United Statesv. Philatelic Leasing, Ltd., 601 F. Supp. 1554, 1566 (S.D.N.Y. 1985), &ff'd,
794 F.2d 781 (2d Cir. 1986) (citing 2 Wigmore, Evidence, Sec. 278, Chadbourne Rev. 1979). A fact-finder may
infer consciousness of guilt from false excul patory statements. Coleman v. Meachum 863 F. Supp. 66, 69 (D.
Conn. 1994) and cases there cited.
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The Rule contains aflat ban on “directly or indirectly” sharing lossesin acusomer’s
account. A broker who contributes his own assets (whether received as compensation or
“loan”) because he wants “to put something back in” to offset trading lossesis “ sharing” those
lossesin any sense of the word.

Reynolds argues that he did not violate the Rule because there was no underlying
sharing agreement between him and the customer, because he was not hiding misconduct, and
because there was a family relationship between him and the customer (Opposition to Post-
Hearing Submission, p. 34). Such factors, while mitigating, do not excuse the violation. The Rule
contains no requirement for an antecedent agreement or for any particular motive. Nor does it
create an exception for grandsons. The Pand finds that Reynolds shared his grandfather’s
losses, invidlation of Rules 2330(f) and 2110.

E. Fifth Cause (Omitted Price)

The Complaint aleges that the three Respondents violated Rule 2210(d)(2)(B)(ii)’s
requirement that “[r]ecommendations on behaf of corporate equities must provide the price at
the time the recommendation is made.” Premier’ s Sngle-page advertisements which appeared in

Town & Country and Individua Investor magazines (CX-10, CX-11, and CX-12) described

Continental as“A Stock Whose Time Has Come’ and did not provide any price for the

security. These ads thus violated the above advertisng Rule and Rule 2110's ethica standard.
Premier and O’ Leary do not dispute this count (Post-Hearing Submission, p. 3).

Reynolds argues that he should not be held responsible for the omission of pricein the single-

page ads (Opposition to Post-Hearing Submission, p. 35). The Panel disagrees. As shown



above in the section on his actions supra, Reynolds was directly involved in dl of the advertisng
inissue, and may farly be hed liable for this violation.
F. Sixth Cause (Failureto File Advertising)

The Complaint charges the firm and O’ Leary with violating Rule 2210(c)(3)(A)'s
requirement that a firm which has not previoudy filed advertisng with the Association shdl fileits
initial advertisement at least ten days prior to use and provide the anticipated date of first use.

O Leary and the firm agree that “the report was neither received nor reviewed by NASD
advertisng” and do not dispute this charge (Post-Hearing Submission, pp. 1, 3). Accordingly,

they violated the above Rule.

G. Eighth Cause (Supervisory Failuresy®

This cause dleges that the firm and O’ Leary faled to “ establish, maintain, and enforce
an adegquate supervisory system” to achieve compliance with securities laws and regulations
(Complaint, par. 41). O’ Leary was Premier’ s President, General Securities Principa, and
Financid and Operations Principd. The firm's supervisory procedures identified him asits only
supervisor and its compliance officer, and, as noted, required his approval of advertising before
it could be used (CX-35, pp.15, 20). O’ Leary did not follow those supervisory procedures
concerning the research report and accepted respongbility for that failure, Sating “it was very
lax of me not to be more on top of it” and “I didn’'t do whet | told everyone elseto do. | didn’t

follow the procedures’ (Tr. 526, 537). O’ Leary’ s Post- Hearing Submission does not contest

his supervisory liability (p. 3).

% The last cause was mistakenly labeled as“Eighth.” It should have been the “ Seventh.”
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But, insofar as O’ Leary is substantively responsible for particular violations, additiond
findings of deficient supervison as to such conduct would be “inappropriate and incons stent.”

InreR. A. Johnson & Co., 48 S.E.C. 943, 947 n.14 (1988).* The Pand finds him responsble

for supervisory failures regarding those aspects of the research report for which he was not
found directly liable. His supervisory liability thus extends to the research report’ s fraudulent
representations and omissions, including its nondisclosure of Continentd’ s funding.

The firm’'s supervisory procedures dso required O’ Leary’ s daily review of al securities
transactions (CX-35, p. 7, 20).* Such review would have reveaed the transfer
of Continental sharesinto an account for which O’ Leary knew that Reynolds had discretionary
authority (Tr. 616), and thus raised red flags as to whether Reynolds received this stock as
undisclosed compensation and was sharing losses in the account. The Panel finds O’ Leary
lidble for supervisory falures pertaining to Reynolds' fraudulent nondisclosure of his receipt of
those shares and to Reynolds sharing of losses.
|V. Sanctions for O’Leary and Reynolds®

A. TheFirst Cause

# See also Market Surveillance Comm. v. Markowski, No. CMS920091, 1998 NASD Discip. LEXIS 35, at *52-
53 (NAC, July 13, 1998), and cases there cited.

% 1f O’ Leary had not been found liable for direct violations of Rule 2210 and 2110 in the first through fourth
causes, then the Panel would have found supervisory violations regarding such misconduct.

% The procedures further provided that “ discretionary accounts will not be accepted by the firm” (CX-35, at
p. 8). Thus, if O’ Leary had done hisjob, the delegation of discretion to Reynolds would have been rejected
inthefirst place.

%" Asto disciplinary history, Reynolds previously was fined $3,500 for trading while there was a defect in his
Texas registration, during atime when he was transferring from one firm to another (Tr. 403-404; CX-38, p. 5).
O’ Leary’srecord reflectstwo AWC's: afine of $8,500 and aten-day suspension for failing to insure
Reynolds' proper registration and afine of $10,000 for a net capital violation (CX-37, pp. 5,7). The Panel
gave no adverse weight to these records.



For intentional or reckless misrepresentations or materia omissons of fact, the NASD
Sanction Guidelines (1998) recommend fines between $10,000 and $100,000 and a
suspension of 10 daysto two years or, in egregious cases, abar (at p. 80). For violations of the
advertising rules, dleged in first cause, the Guiddines recommend fines between $1,000 and
$20,000 and, in egregious cases, suspensionsin al capacities for up to 60 days (1d., at p. 76).

The Pand believes that the research report presents an egregious case. The
Respondents themsalves admitted that the report-advertisement contained “salesy” or “alittle bit
fantagtic” terms (Reynolds at Tr. 457-458) and was “ridiculoudy written and exaggerative’
(O'Leary at Tr. 514). It made price and performance predictions about a speculative stock.
Thismideading report reached a substantial audience, gppearing in Mutual Funds magazine,
with acirculation of over 600,000 and single copy sales of over 25,000 (&. Ex. 1, par. 11). The
adfalledtopresentab  ced statement of the
investment’ s risks and benefits, and injured customers.

1) Reynolds

Reynolds was Premier’s principa actor in producing the mideading research report and
his sanctions should reflect that concluson. Reynolds acted intentionally, or at least recklesdy, in
assding in the dissemination of aresearch report which he knew contained severa materid
misrepresentations and omissions. Accordingly, for violaing the anti-fraud provisions of the
securities laws and Rule 2210, the Panel imposes a fine of $50,000 and a 240 day suspension.
The Pand aggregates the sanction for Reynolds' violation of Rule 2210 with the above sanction

for his fraud and imposes the above sanction for both offenses.

2) O'Leary



Although O’ Leary objected to the report and directed that it be sent to NASD for a
review, hisfailure to follow up on the assumed review, coupled with the assumption that
NASD’s sllence somehow warranted publishing the report, is egregious. Leaving the matter in
the hands of the NASD, when he believed the ad to be “ridiculoudy written and exaggerative,”
was especidly aggravating. Once the report was published, O’ Leary was surprised, but did
nothing until NASD called to complain.

O Leary properly acknowledged his shortcomings, recognizing that he should have
followed up on the assumed NASD review of the research report and that his failure to do so
reflected lack of judgment (Tr. 519). He said “I made the mistake of relying on the loca office
and NASD to stop me from making a mistake, which | now redizeit’s not their responsibility.
Anybody who acts[as a principal] is supposed to know these rules and follow the rulesand |
did not do that” (Tr. 537).

The Panel has consdered O’ Leary’ s serious misconduct, while giving him some credit
for later acknowledging his respongbility. It concludes,onb__ ce, that his sanctions should
be near the high end of the recommended range for faling to comply with Rule 2210 - afine of
$15,000 and a suspension of 45 days.

B. The Second Cause (Failureto Disclose Receipt of Continental’s Funding)

1) Reynolds

The Pand concluded that Reynolds - the “quarterback” of the Continenta research
report - alowed the report to be published and disseminated to the public without disclosing

that Continental was funding the publication.
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The Pand concluded that Reynolds alowed the research report to be published, while
knowingly conceding the fact that the issuer was funding the publication expenses, afact of
sgnificance to the reasonable investor eva uating the report’ s recommendation. Such intentiona
conduct violates the anti-fraud provisons of NASD Rule 2120 and SEC Rule 10b-5. For such
misconduct, the Guidelines recommend afine of $10,000 to $100,000 and a suspension of ten
daysto two years, or abar in egregious cases (at p. 80).

Disclosing consderation received from an issuer is serious enough to be the subject of a
separate statutory requirement in Section 17(b) of the 1933 Act. The importance of the
information is gpparent from the testimony of customers, who were impressed with the
optimigtic tone of the Continenta research report (“it seemed like asure thing” (Tr. 277)).
Reveding that Continental was paying the expenses of publishing the report would have engbled
investors to evaduate its claims more criticaly.

But, the omission was Sterritt’ s idea, not Reynolds . Reynolds has potentia for
rehabilitation. He was hired by another firm notwithstanding the ingtant charges and is seen there
as“amodd employeg’” who follows the rules, consults his supervisor whenever necessary, and
has “genuine concern for his cusomers’ (Tr. 653-655). There were no customer complaints
about Reynolds while at Premier, and none has been made during his service at the new firm
(Tr. 651, 656).

“The overdl purpose of NASD Regulation’s disciplinary process, aswell as, NASD
Regulation’s respongihility in imposing sanctions are to remediate misconduct and to protect the

investing public” (Guiddines, a p. 3). Conddering dl of the circumstances, Reynolds fallureto



disclose that the issuer was paying for the research report warrants a fine of $50,000 and a 240
day suspension.”

2) O'Leary

The Panel found O’ Leary liable for the nondisclosure of the consideration, in violation of
Rule 2210, and (via Rule 2110) Section 17(b) of the 1933 Act. The most andogous Guiddine
is the recommendation for mideading advertising (Rule 2210): fines between $1,000 and
$20,000 and, in egregious cases, suspensionsin al capacities for up to 60 days (Guideines,
supraat p. 76).

O'Leary’s conduct asto this offense presents a mix of circumstances. As found,
disclosure of the issuer’ s funding would have been significant to the reasonable investor.
O’ Leary knew that Continenta was paying for the report’s publishing expenses, approved
Premier’ s using those funds to pay the advertising costs, and had overdl responsibility for the
firm’s advertisng. But (unlike Reynolds), there was no evidence of direct communication
between O’ Leary and Sterritt about the concealment of the funding.
Moreover, O’ Leary acknowledged his responsbility for the mideading research report. On
b ce, therefore, the Pand concludes that the appropriate sanctionsfor O'Leary’s
nondisclosure, in violation of Rule 2210, are afine of $10,000 and athirty-day suspenson.”
C. TheThird Cause (Reynolds Failureto Disclose the Receipt of Shares)

The Pand found that Reynolds' failure to disclose hisreceipt of Continental shares as

compensation violated Rule 2210, Section 17(b) of the 1933 Act (via Rule 2110), and the anti-

% The Panel aggregates or “batches” the sanction for Reynolds’ fraudulent nondisclosure with his
violations of Section 17(b), viaRule 2110, and of Rule 2210 and imposes the above sanction for both
offenses. See Guidelines, at p. 5.

* Here again, the Panel “batches’ the sanction for this violation with O’ Leary’ s violation of Section 17(b),
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fraud provisons. As noted, for intentiona or reckless misrepresentations or material omissons
of fact, the Guidelines recommend a fine of $10,000 to $100,000 and a suspension of 10 days
to two years, or abar (Id., a p. 80).

Reynolds' hiding of the receipt of the shares was aggravated by his fanciful tae about a
supposed “loan” of the stock. In addition, a reasonable investor is entitled to know of

compensation from an issuer in evauating a broker’ s recommendation. Shaughnessy, supra. The

Panel believes that this nondisclosure was egregious and concludes that Reynolds should be
sanctioned with a $50,000 fine and a 240 day suspengon for violating the anti-fraud provisons
of the securities laws™

D. Fourth Cause (Reynolds Sharing of L osses)

Noting that the customer in whose losses Reynolds shared was his grandfather,
Enforcement suggests that Reynolds should be “’ moderately” sanctioned with a $10,000 fine
and a one-month suspension (Post-Hearing Submission, pp. 37-38). The most analogous
Guiddine, “Guaranteeing a Customer Againg Loss’ (Guidelines, supra, at p. 79), recommends
afine of $2,500 to $10,000 and a suspension for up to thirty days.

As Reynolds notes, his sharing did not involve inducing a customer to trade or covering
for trading misconduct (Post-Hearing Submission, p. 34). Those contentions, though not
defenses to Rule 2330(f), neverthe ess condtitute mitigating considerations. In these
circumgtances, the Pand agrees that the sanction should be moderate and concludes that, for

this misconduct, Reynolds should be fined $2,500 and suspended for five days. This misconduct

viaRule 2110, and imposes the above sanction for both offenses.

% For sanctions purposes, the Panel aggregates or “ batches” the fraudulent nondisclosure with Reynolds’
violation of Section 17(b) and imposes the above sanction for both offenses. See Guiddlines, at p. 5.
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was relatively minor - compared to nondisclosure of receipt of the shares - and in this case was
included within it. For this reason, such suspension shdl be served concurrently with the
suspensions imposed for his violations of the firgt, second and third causes of the Complaint.

E. TheFifth Cause (Failureto provide price of stock in advertising)

The Pand found O’ Leary and Reynolds liable for violating Rule 2210(d)(2)(B) because
the Sngle-page advertisements failed to provide the price for Continental stock. For failing to
comply with that advertising rule, the Guiddines, as noted, recommend fines of $1,000 to
$20,000 and suspensions of up to sixty days in egregious cases (&t p. 76).

The single- page advertising stated that Continental was“A Stock Whose Time Has
Come” and invited readers to contact Premier for afree copy of “our research report” (see,

eg., CX-11, from Town & Country). Though intended as lead-insto the mideading research

report, the Sngle-page ads had none of its detailed deception. Unlike the undisclosed
condderation, there isno basis for an inference that filling in a particular price would have made
ared differenceto an investor. Y, the omission of a price plainly violated Rule
2210(d)(2)(B). The Pand concludes that for this misconduct, each individual Respondent
should be fined $2,500 and suspended for 10 days. Here, as was the case with the fourth
cause, Reynolds suspension shdl be served concurrently with those imposed for his violations
of the first, second and third causes of the Complaint. Smilarly, O’ Leary’s sugpension shdl be
served concurrently with that imposed for his violations of the first and second causes.
F. Sixth Cause (Failureto File Advertising)

The Panel found O’ Leary liable for violating Rule 2210(c)(3)(a) because he failed to file

the firm'sinitid advertisement (i.e., the research report) prior to its use and failed to provide the

a4



Association with the anticipated date of first use. A review of the research report prior to first
use might have led to its rgjection or modification, and O’ Leary did direct that the draft research
report be filed with NASD. For fallures to file communications with the public, the Guideline
recommends fines of $1,000 to $15,000 and a suspension for up to ten days (Guidelines, &t p.
75). The Pand concludes that this aspect of O’ Leary’s conduct warrants a $10,000 fine and a
ten day suspension.

G. TheEighth Cause (Supervisory Failures)

The Pand found O’ Leary responsible for supervisory failures asto Reynolds' fraudulent
misconduct (first, second, and third causes) and sharing of losses (fourth cause). The relevant
Guideline recommends a fine of $5,000 to $50,000, a suspension in supervisory capacities for
up to thirty days, and - in egregious cases - suspension for up to two years, or abar (p. 89).
Enforcement recommends a fine of $25,000 and an e ghteen-month suspension (Post-Hearing
Submission, p. 38).

The Pand agrees that this is an egregious case. Premier’ s supervisory procedures
required that O’ Leary approve proposed advertising before its use (CX-35, p. 15). Hisfailure
in that regard alowed nearly 650,000 copies of a mideading research report, embodying a
fraudulent nondisclosure, to circulate to the investing public. Similarly, adherence to the firm's
supervisory procedures would have revedled Reynolds' receipt of the Continental shares and
his resulting sharing of losses. “[1]t is critica for investor protection that abroker ... enforce
effective procedures to supervise its employees.”* But the idea and momentum for the report

came from the issuer and Reynolds, not O’ Leary, and, as noted, the sharing of losseswas

% |n re Donald T. Sheldon, 1992 SEC LEXIS 3052, at *49 (November 18, 1992)(involving advertisinginter
dia).
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relaively minor in the circumstances of this case. Moreover, O’ Leary’s candid acknowledgment

of supervisory mistakesisafactor in hisfavor. Compare, Prendergast, supra, 1999 NASD

Discip. LEXIS 19 at * 71, an advertisng case where “failure to accept responsihility for his
actions’ was an aggravating factor.

The Pand concludes that O’ Leary’s supervisory failures warrant afine of $25,000 and
a suspension of 240 days. See dso the re-qualification requirement imposed below.
H. Further Sanctions Warranted by Overall Conduct

The Pand imposes additiona sanctions, which are dictated by the totality of the conduct
spelled out during the hearing. These further measures are, in the Pand’ s view, “remedid in
nature and ... designed to deter future misconduct and to improve overdl business sandardsin
the securitiesindustry” (Guidelines, supra, “Generd Principles” p. 3).

1.) Re-qualification

These Respondents' casua approach toward NASD advertising standards led them to
their current difficulties. But the Pand bdlieves that each has sufficient redeeming quditiesto
remain in the industry after serving their periods of suspension. To impress upon Respondents
O Leary and Reynolds the significance of the rules violated here and of their responsibilities, the
Panel requires that they re-quaify by examination in dl cgpacities prior to associating with a
member firm.

2.) Advance Review of Advertising

This case involves numerous serious advertisng violations. As an additiona remedid
measure, the Panel thus orders that for a period of three years following the expiration of their

respective suspensions, Respondents O’ Leary and Reynolds shal file any advertisng and sdes



literature on which their name appears with the NASD Advertisng Regulation Department and
obtain a*“no objection” response prior to use. Such asanction is recommended in the
Guiddinesfor egregious advertising violations (at p. 76), and is appropriate for Reynolds and
O'Leay.

3.) Redtitution

Enforcement introduced testimony from three customers who invested in Continenta
after contacting Premier as aresult of the mideading research report which appeared in Mutud
Funds magazine (Tr. 143-144, 148-152; 162, 164-165; 270, 272-273, 276-278).

“Redtitution is atraditiona remedy used to restore the status quo ante where avictim
otherwise would unjustly suffer loss’ and is gppropriate when “an identifiable person ... has
suffered a quantifiable loss as aresult of arespondent’s misconduct” (Guiddines, supra, at p.
6). Theingtant case fits that description. As noted, customer BO purchased 100 shares of
Continental at $23 and later sold the stock for 25 cents per share. She thus lost $2,329.86.
The Pand directs that Reynolds and O’ Leary, jointly and severdly, make redtitution of that
$2,329.86 to BO. Such regtitution shdl include interest, running from August 7, 1997 (the date
of purchase) to the date of payment. Pursuant to the Guidelines (at p. 12), such interest shdl be
caculated at the rate established for the underpayment of federal income tax in 26 U.S.C.
Section 6621(3)(2).

The other two customers chose not to sdll their Continental stock and gtill held it as of
the date of the hearing (Tr. 152, 278). These customers, who paid $24 3/4 and $23 3/8
respectively for their shares (Tr.146, 275), neverthel ess sustained losses. As of the hearing,

Continental was in bankruptcy, and the price of its shares fluctuated between 20 centsand 7



cents (Tr. 484; CX-52). Because the customers retained their shares, the Panel cannot find the
requisite “quantifiable loss’ and calculate “the actua amount of the loss sustained by a person”
(Guiddlines, supra, & p. 6).

The Pand concludes ingtead that these two customers should have the opportunity to
return their shares to the individua Respondents, who will be obligated, jointly and severdly, to
buy the stock back at the prices paid by those investors.® For a period of thirty days from the
effective date of this Decision, customers LF and SIH may sdll the Continental shares which
they purchased on August 18, 1997 and August 25, 1997 respectively to O’ Leary or Reynolds,
who shdl be obliged, jointly and severdly, to pay those customers the origina purchase price.
In the case of LF, that price is $24 3/4 in the case of SJH, that price is $23 3/8. Such payments
shall dso include interest, calculated at the rate described above, from August 18, 1997 (for
LF) and from August 25, 1997 (for SJH).

V. The Firm’sLiability and Sanction

Premier filed a Broker-Dedler Withdrawal in November of 1999 and ceased operations
at that time (Tr. 37; Premier-O’ Leary Post-Hearing Submission, p. 4). Asde from the fraud
aspects, Premier did not defend the Complaint’s dlegations. Its counsdl, who aso represented
O'Leary, told the Pand “[w]€ re not running from the fact that perhaps the use of that report
was mideading, but not in the fraudulent sense’ (Tr. 775). Its Post- Hearing Submission began
by acknowledging that “ Premier and O’ Leary throughout this entire metter, from the

investigative stage through the hearing, have not attempted to avoid liability ...” and that they

% For precedent, see In re David Joseph Dambro, 1993 SEC LEXIS 1521 at * 14 (June 18, 1993), cited by
Enforcement.




were not disputing any of the Complaint’s non-fraud alegations (p. 3). Asto a sanction for the
firm, the submission suggested a*“ permanent bar” (pp. 1,4).

The Pand believes that, under these circumstances, cause-by-cause discussions of the
firm’sliability and sanctions are not necessary. The Pand concludes that Respondent Premier
Capitd Management, Inc., in violation of the first and second causes, issued mideading
advertising, in violation of Rules 2110 and 2210, and failed to disclose Continentd’ s financing,
inviolation of Rules 2110 and 2210, and Section 17(b) of the 1993 Act. Thefirmisdso liable
under the fifth and sixth causes (omitting prices from the single- page ads and failing to file the
research report-advertissment) and under the eighth cause (supervisory violations). As sanctions
for this conduct, Premier Capitd Management, Inc. will be expdled from membership in the
Association.

VI. Conclusion
A. Sanctions Summary

1). Respondent Ryan M. Reynolds

Cause One: The Hearing Pand imposed a $20,000 fine and a 60 day suspension

for violating the advertising rules, and a $30,000 fine and a 180 day suspension for
violaing the anti-fraud provisions of the securities laws.

Cause Two: The Hearing Pand imposed a $20,000 fine and a 60 day suspension for
violaing the advertising rules, and a $30,000 fine and a 180 day sugpension for violaing
the anti-fraud provisons of the securities laws.

Cause Three: The Hearing Panel imposed a $20,000 fine and a 60 day

suspension for violaing the advertising rules, and a $30,000 fine and a 180 day

suspengon for violating the anti-fraud provisions of the securities laws.

Cause Four: The Hearing Pandl imposed afine of $2,500 and a5 day suspension
for sharing customer losses, in violation of Rules 2110 and 2330(f).



Cause Five: The Hearing Pandl imposed afine of $2,500 and a 10 day

suspengon for omitting the price of a security in an advertisement, in violation of

Rules 2110 and 2210(d)(2)(B).

As noted, the suspensions imposed on Reynolds for the fourth and fifth causes shal be
served concurrently with the suspensions imposed for hisviolations of the first, second, and third
causes. All other suspensions shdl be served consecutively. In totdl, Reynoldsis fined
$155,000 and suspended for 720 days for his misconduct.

2). Respondent Bryan J. O’Leary

Cause One: The Hearing Panel imposed afine of $15,000 and a 45 day
suspengon for violating the advertisng rules.

Cause Two: The Hearing Pand imposed a fine of $10,000 and a 30 day
suspengon for violating the advertisng rules.

Cause Five: The Hearing Pandl imposed afine of $2,500 and a 10 day

suspengon for omitting the price of a security in an advertisement, in violation of

Rules 2110 and 2210(d)(2)(B).

Cause Six: The Hearing Pandl imposed afine of $10,000 and a 10 day suspension

for falling to file an advertissment with the NASD Advertisng Department, in

violation of Rule 2210(c)(3)(A).

Cause Eight: The Hearing Panel imposed a fine of $25,000 and a 240 day

suspension for failing to supervise Reynolds with regards to his violations of the anti-
fraud provisons of the securitieslaws in the first and second causes and as to his
misconduct in the third and fourth causes.

As noted, the suspension imposed on O’ Leary for the fifth cause shdl be served
concurrently with the suspension imposed for his violations of the first and second causes. All
other suspensions shdl be served consecutively. Intota, O’ Leary isfined$62,500 and
sugpended for 325 days for his misconduct.

3). Respondent Premier Capital M anagement
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For its conduct resulting in the above violations, Respondent Premier Capita
Management Inc. is expelled from membership in the National Association of Securities
Dedlers.

B. Further Sanctionsfor Respondents O’Leary and Reynolds

For the totality of their conduct, resulting in the above violations, Respondents O’ Leary
and Reynolds are each required to re-quaify by examination in dl cgpacities prior to assodiating
with amember firm. In addition, for three years following the expiration of their respective
suspensions, eech is required to file any advertisng and saes literature on which his name
gppears with the NASD Advertising Regulation Department and obtain from that Department a
“no objection” response prior to any use of the materia submitted.

O'Leary and Reynolds are ordered to make restitution of $2,329.86 to customer BO,
with interest running from August 7, 1997. Such interest shal be caculated at the rate
prescribed in 26 U.S.C. 6621(a)(2). Their liability shdl be joint and severd.

For 30 days following the effective date of this Decison, Customers LF and SH shall
have the right to return their Continenta sharesto O’ Leary and/or Reynolds, who shal be
jointly and severdly ligble for re-purchasing them. Upon such return, O’ Leary and/or Reynolds
shall purchase the shares from the customer at the price which the particular customer paid ($24
3/4 for LF and $23 3/8 for SIH), with interest running from that customer’ s date of purchase
(August 18, 1997 for LF and August 25, 1997 for SJH). Such interest shal be caculated at the
rate prescribed in 26 U.S.C. 6621 (a)(2).* Such redtitution and repayment shall be completed

before Respondents may re-qualify to enter the securities indudtry.

¥ The customers’ full names will be set out in an Appendix to this Decision. Counsel for Enforcement are
directed to inform customers LF and SJH of the availability of this remedy.
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C. Costs
Respondents O’ Leary and Reynolds shal pay costs of $5,241, reflecting $4,491 for
transcripts plus the standard adminigrative fee of $750. They shdl be jointly and severdly ligble

for payment of these costs®

These sanctions shal become effective on a date set by the Association, but not earlier
than 30 days after the fina disciplinary action of the Association. If this Decision becomesthe
find disciplinary action of the Association, the suspensions as to Respondent O’ Leary shall
become effective with the opening of business on Monday, November 6, 2000 and end at the
close of business on Wednesday, September 26, 2001. The suspensions as to Respondent
Reynolds shdl become effective with the opening of business on Monday, November 6, 2000

and end on October 26, 2002.

HEARING PANEL

Jerome Nelson
Hearing Officer

Dated: Washington, DC
September 13, 2000

Copiesto: Premier Capitad Management (via overnight and first class mail)
Bryan James O'Leary (viaovernight and first class mail)
Ryan Mark Reynolds (viaovernight and first class mail)
Cecil S. Mahis, Esg. (viafacamile and firgt class malil)
Thomas A. Ferrigno, Eg. (viafacamile and firgt dlass mail)

¥ The Hearing Panel considered all of the arguments of the parties, including those set out in Reynolds
Motion for Summary Disposition and Enforcement’ s Reply thereto. All arguments are rejected or sustained
to the extent they are inconsistent or in accord with the views expressed here.
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Roberta Koss, Esg. (viafacamile and firg dass mail)
Brian L. Rubin, Esg. (viadectronic and first class mail)
Rodney L. Turner, Esg. (via€ectronic and firgt class mail)
Rory C. Hynn, Esg. (viadectronic and first class mail)



