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Digest
The Department of Enforcement’s Complaint aleges that Respondent Nelson C. Onysgjigka

(“Onygiaka’ or the “Respondent™), aformer registered representative, violated NASD Conduct Rule



2110 by faling to disclose that he had been convicted of afelony on a Uniform Application for
Securities Industry Regidtration (Form U-4). Onygjiakafiled an Answer and, thereefter, requested a
hearing. The mgority of the Hearing Pand determined that Onygiaka violated Rule 2110, asdleged in
the Complaint, and determined to suspend Onygjiaka from associating with any NASD member in all
capacities for eighteen months and to fine him $5,000 (which shal not become due and payable unless
and until he seeks to re-enter the securities industry).*
Appearances

Karen D. Whetzle, Esg., Regiona Counsel, New Y ork, New Y ork (Rory C. Flynn, Chief
Litigation Counsel, Washington, DC, Of Counsdl), for the Department of Enforcement.

Nelson C. Onygjiaka, pro se.

DECISION

l. Procedur al Backaground

On August 2, 1999, Enforcement filed a one cause Complaint againgt Onyegjiaka dleging that he
violated NASD Conduct Rule 2110 by failing to disclose on a Form U-4 that he had been convicted on
charges of importing heroin, which isafdony. Onygiakafiled an Answer to the Complaint on August
27, 1999, in which he daimed that he “did not willfully file any fase application with an intent to deceive
any one or association.” In his Answer, Onyeiaka aso asserted that the case should be “closed”

because he would not be able to obtain documentary evidence or contact potentia witnesses, given that

! A “Statement of Dissenting Panelist” is attached to this Decision.



his employer firm was no longer in business. Although Onygjiaka did not request ahearing in his
Answer, he did so at the Initid Pre-Hearing Conference.?

On October 19, 1999, Enforcement filed a motion for summary disposition, pursuant to Rule
9264, requesting that the Hearing Pand: (1) find that Onydiakaviolated Rule 2110, as dleged in the
Complaint; and (2) fine Onygiaka $5,000 and bar him from association with any member firm in any
capacity. Onyeiaka opposed the motion.® The Hearing Panel concluded that there was a sufficient
dispute asto materid facts to require a hearing and, therefore, denied the motion.*

A hearing in this proceeding was held on January 6, 2000,> before a Hearing Panel composed
of an NASD Hearing Officer and two current members of the Digtrict Committee for Digtrict 10. At the
hearing, Enforcement offered six exhibits, which were admitted in evidence® introduced the testimony of
two witnesses, TinaWolfolk, who supervised the investigation that led to this proceeding (Tr. 19), and
Cynthia Horton, a document processing manager for the Association’s Central Registration Depository

(CRD) (Tr. 46); and dlicited testimony from Onygjiaka. Onygiaka dso testified on his own behdf.” In

2 See Transcript of Initial Pre-Hearing Conference, p. 4.

¥ Respondent filed a“ Statement of Facts & A Request For Immediate Dismissal Of Case For Want of Evidence,”
which the Hearing Panel treated as a response to Enforcement’s summary disposition motion. To the extent that
Respondent’ s submission also could have been construed as a cross-motion for summary disposition, the Hearing
Panel rejected the motion on the ground that it was untimely. See Order Denying Enforcement’s Motion for Summary
Disposition, dated January 4, 2000.

* See Order Denying Enforcement’s Motion for Summary Disposition.
® Referencesto the transcript of the hearing arecited as“Tr. "

® References to Enforcement’ sexhibitsarecited as“CX ___.” Fiveof the exhibits offered by Enforcement were
admitted without objection (i.e,, CX 3-CX 6, and CX 9) and CX 2 was admitted over Respondent’s objection. (Tr.
110.) Intheinterest of completeness, the Hearing Panel determined to include as a Hearing Panel exhibit excerpts
from Respondent’s CRD record (HX 1), which Enforcement included as a proposed exhibit (see CX 1) but did not
seek to have admitted.

" In advance of the hearing, Onyejiaka filed awitness list indicating that he intended to call three witnesses, DE, GS,
and JG, who are former employees of Meyers Pollock Robbins, Inc. (“ Meyers Pollock” or the“Firm”). (CX 6, pp. 9,
11, 13-14, 52) Hedid not call any of these individuals as witnesses and never requested that the Hearing Officer or



addition, prior to the hearing, the Parties filed tipulations concerning some of the relevant underlying
facts®

At the commencement of the hearing, the Hearing Pandl considered Respondent’ s belated
motion entitled “ Request for Immediate Vacation of Further Hearing for Lack of Jurisdiction.” Inhis
motion, Onyegiaka argued that the NASD does not have jurisdiction because it failed to “rest its case
within two years’ and, instead, alowed this proceeding “to commence into a third year without an
amended Form U-5." The Hearing Panel denied the motion. That adisciplinary proceeding is not
concluded within the two-year period of retained jurisdiction does not divest the Association of
jurisdiction that it properly exercised by ingtituting the proceeding within the two-year period. (See Tr.
7-8.)%

At the conclusion of the hearing, the Hearing Panel decided to leave the record open for three
weeks (i.e., until January 27, 2000) to afford Respondent the opportunity to submit certain
correspondence that may have been relevant to his clam that his employer firm knew about his crimind
record. (Tr. 84, 104-05, 116-17.) On January 26, 2000, Onyegjiakafiled a letter, which the Hearing

Panel determined to include in the record as a Hearing Pand exhibit. (HX 2.)

Hearing Panel compel their attendance at the hearing. Although it is not clear what steps, if any, Respondent made
to secure these witnesses attendance, the Hearing Panel recognizes that Respondent may have encountered
difficulty locating them given that Meyers Pollock is no longer in business.

8 Referencesto the Parties’ Stipulations, filed on December 22, 1999, arecited as“ Stip. §___.”

® Respondent filed his motion on December 31, 1999, j.e., less than one week before the hearing and more than two
months after the deadline for filing dispositive motions.

" Seealsoinfra, pp. 9-10.



Il.  Facts
A. Onysgjiaka’ s Background in the Securities Industry

On or about May 3, 1997, Respondent sat for and passed the Series 7 qualification
examination and thereafter became registered as a generd securities representative through Meyers
Pollock, aformer NASD member firm. (HX 1.) On or about August 29, 1997, Meyers Pollock filed a
Uniform Termination Notice for Securities Industry Regigtration (Form U-5) discharging Onydiaka, as
of August 19, 1997, because he had failed to disclose on a Form U-4 *his arrest [and] subsequent
incarcerdtion . . . for the importation of heroin.” (HX 1; CX 5.) Respondent has not been employed in
the securities industry since he was terminated by Meyers Pollock. (CX 6, p. 8; HX 1.)
B. Onysgjiaka’ s Failureto Disclose his Criminal Conviction

The facts pertaining to Onygiaka s crimina conviction are not in dispute. On or about
September 27, 1989, the United States Drug Enforcement Agency arrested Onyejiaka on charges of
importation of heroin, which isafdony. (Stip. 1; CX 4.) On or about November 8, 1990, Onygiaka
was convicted on this charge in United States Digtrict Court for the Eastern Didtrict of New Y ork
(Docket Number CR 89 00687) and sentenced to six months imprisonment, fined $50, and subject to
ten years of supervison. (1d.)

In connection with Meyers Pollock’ sinterna, employment application process, on or about
November 2, 1996, Onysgjiaka completed portions of a Form U-4 (the “November 1996 Form U-4");
the November 1996 Form U-4 was not filed with the NASD. (Stip. 1 3; Tr. 98; CX 6, pp. 11-12, 16-

17.) Theresfter, on or about February 26, 1997, in anticipation of taking the Series 7 qudification



examination, Onygjiaka completed portions of a second Form U-4 (the “ February 1997 Form U-4");*
the February 1997 Form U-4 was filed with the NASD. (Stip. 14.)*
Question 22A(3) on a Form U-4 requires an gpplicant to answer “yes’ or “no” to the following:

22A. Have you been convicted of or plead guilty or nolo contendere (“no contest”) in
adomestic or foreign court to:

(3) any ... feony?
Applicants who respond affirmatively to this question are required to provide an accurate description of
the circumstances surrounding the events on the Disclosure Reporting Page (DRP) of the Form U-4.
During dl times relevant, Onysgjiaka understood that he had been convicted of afeony. (Tr. 65; CX 6,
p. 38; see dso Transcript of Initid Pre-Hearing Conference, p. 9.) However, neither the November
1996 Form U-4 nor the February 1997 Form U-4 included any disclosure of Onygjiaka s felony
conviction. (CX 2-3,9.)* On or about August 19, 1997, after Onyejiaka became registered through
Meyers Pollock, the Firm recelved as part of a routine background check a copy of a United States

Department of Justice, Federd Bureau of Investigation Report, which disclosed Onyegiaka s felony

" Onysjiakafirst took the Series 7 examination on March 26, 1997 and received afailing grade. He took the
examination again on May 3, 1997 and received apassing grade. (HX 1.)

2 According to the Parties’ stipulations, on November 2, 1996, Meyers Pollock hired Onyejiakaasa“cold caller.”
(Stip. 13.) And, on the February 1997 Form U-4, Respondent indicated that he was employed by Meyers Pollock on
November 2, 1996. (Tr. 67-68; CX 3;see also HX 2.) However, at the hearing, Onyejiakatestified that he was not
employed by the Firm until after he received notification that he passed the Series 7 qualification examination. (Tr. 84-
85, 89-92.) For purposes of this Decision, whether Respondent was employed by the Firm at the time he completed
the February 1997 Form U-4 isimmaterial. Asis apparent from the face of the document, a Form U-4 may be
submitted by or on behalf of a“prospective’ employee of amember firm (see generally Form U-4, p. 4), and a
prospective employee’ s obligation to provide truthful information is no less than that of a person who actually is
employed by a member firm at the time of completion of the Form.

3 CX 9isacopy of the original February 1997 Form U-4 after it was processed by CRD. CX 3isamicrofiche copy of
the same Form U-4 before it was processed by CRD. (Tr. 58-60-62.) CRD microfichesall Form U-4sit receives before
processing. (Tr. 52,59, 61-62.) Enforcement offered both CX 3 and CX 9 as exhibits because Respondent challenged
the authenticity of CX 3.



conviction. (Stip. 5.) The Frm then filed a Form U-5 discharging Onyejiaka for his aleged falure to
disclose thisinformation on his Form U-4. (CX 5.)

During the investigation that led to the ingtitution of this disciplinary proceeding™® and a the Initial
Pre-Hearing Conference, Onygjiaka explained that he did not disclose his crimind conviction on either
the November 1996 Form U-4 or the February 1997 Form U-4 because he: (a) did not have his
eyeglasses when he completed the Forms and, consequently, did not read them properly; and (b) failed
to understand that the Forms required disclosure of any type of felony, irrespective of whether it was
investment-related. (CX 6, pp. 8-12; Transcript of Initia Pre-Hearing Conference, pp. 43-46.) By
contradt, at the hearing (and in opposition to Enforcement’ s motion for summary digpostion), Onygiaka
claimed that the check marks in response to Question 22A(3), on both Form U-4s, were not his, and
that he did not complete any portion of page 3, including Questions 22A-22N, of either Form.

He dso clamed that he completed only portions of pages 1, 2 and 4 of the February 1997
Form U-4. More specificaly, according to Onygjiaka, he completed: (@) items 1 and 5 (page 1), which
cdl for the gpplicant’s name, socia security number, and employment date; (b) page 2, with the
exception of the Firm’s CRD number and his socid security number; and (C) page 4 with the exception
of those portions that cdl for the Firm's CRD number and the gpplicant’ s socid security number, and
the portion that the sponsoring firm is required to complete. (Tr. 67-74.) Indeed, the February 1997
Form U-4 gppears to include the handwriting of more than oneindividud. (SeeCX 3, CX 9.) As
Onysgjiaka seemed to imply, it is no doubt possible that someone ese — presumably a Meyers Pollock
employee — completed those portions of the February 1997 Form U-4 that he did not complete, based

on the information he provided in the November 1996 Form U-4.



By way of explanation for the discrepancies between his investigative and hearing testimony,
Onygjiaka asserted that, when he testified during the investigation, he was not aware there were “two
distinct” Form U-4s, was aware only of the November 1996 Form U-4; and his prior testimony related
only to that Form. (Tr. 82-83.) Assuming thisto be the case, Onygiaka s explanation nonetheless
provides no darification asto why he initidly admitted having personaly checked dl of the boxesin
response to Questions 22A-22N on the November 1996 Form U-4 and, at the hearing, recanted his
admisson. In addition, given that aU-4 isin booklet form, the Hearing Pandl is puzzled asto the
circumstances that may have led Respondent to complete pages 1, 2, and 4, but not page 3, of the
November 1996 Form U-4.

There are undoubtedly questions pertaining to the circumstances surrounding the completion of
the November 1996 Form U-4 and the February 1997 Form U-4 that cannot be answered based on
the evidence in the record. However, as Onyegiaka ultimately admitted, he signed the February 1997
Form U-4 (as well asthe November 1996 Form U-4) (Tr. 67, 75) and never disclosed to the NASD
that he had been convicted of afelony. (Tr. 73.) He further acknowledged that, before sgning the
Forms, he read the first item on page 4, which ates.

| swear or affirm that | have read and understand the items and ingtructions on this form

and that my answers (including attachments) are true and correct to the best of my

knowledge. | understand that | am subject to adminidrative, civil or crimind pendtiesif

| give fase or mideading answers.

In his defense, Onygjiaka claimed that he was under pressure from the Firm and lured by the

anticipated monetary compensation he would receive from employment as a stockbroker to sign the

 NASD Regulation, Inc. commenced itsinvestigation after receiving the Form U-5. (Tr. 19.)



February 1997 Form U-4. He dso demondtrated a fundamentd lack of understanding of the purpose
and importance of the Form. In this connection, Onysgjiaka testified:

If someone come to you, being [the] stressfulness of thejob and say . . . Sign this, you

are going to make money, you signit. And they go back and start completing

everything, which they owe the obligation to make sure that everything is completed and

factud. And besdes, itisalittle paper. . . .| did not read page 3, what was given to

mewasthispage[i.e, page4]. ... Youseethisiswhat, goplication for the licensing.

Thisisnot ared gpplication. . .. | should have been cdled in and given the gpplication

and [told to] fill [in the] goplication.

(Tr. 79-80.)

At some time — apparently before Meyers Pollock received the FBI Report — Respondent
advised the Firm about his crimina conviction.™  According to Respondent, the Branch Office Manager
advised him that there was no need to “worry about it, [that the Firm] would take care of it, [and thét]
there [were] other people in the company with the same problem.” (Tr. 86.) Enforcement offered no

evidence to rebut Respondent’ s testimony.

1. L egal Discussion

A. Jurisdiction

Pursuant to Article V, Section 4 of the NASD’ s By-Laws, a person whose association with a
member is terminated remains subject to the Association’s jurisdiction for two years after the effective
date of termination of registration. During this two-year period of retained jurisdiction, the Association

may file acomplaint against aformerly associated person based on conduct commencing prior to

> Respondent’ s testimony as to the timing of his disclosure to the Firmislessthan clear. Heinitially testified that he
did not disclose his conviction until after the February 1997 Form U-4 was filed and he passed the Series 7
qualification examination, but then expressed uncertainty about when he discussed the matter with the Firm. (Tr. 84-
85.) Onyejiakaalso indicated that he did not believe it was necessary for him to disclose his conviction to Meyers
Pollock because he assumed that the Veterans Administration, by “sponsoring” his employment, had disclosed the
information to the Firm and understood, based on a purported conversation he had with someone at the NASD, that
his criminal conviction would not necessarily preclude his employment as a stockbroker. (Tr. 84.)



termination. The Complaint was filed within two years &fter the effective date of termination of his
registration and it is based on conduct that occurred prior to his termination from a member firm.
Accordingly, the Association had jurisdiction to bring this disciplinary proceeding againgt Onydjiaka
B. Onygiaka’s Violation of Rule2110

A Form U-4 isfundamentd to the business and integrity of the securitiesindustry. Itis*used by
al the sdf-regulatory organizations, including the NASD, state regulators, and broker-dedersto
monitor and determine the fitness of securities professionas”™® and “serves as avital screening device
for hiring firms and the NASD againgt individuas with * suspect history.”"*" “The candor and
forthrightness of applicantsis critical to the effectiveness of this screening process.”*® Thus, the NASD
has warned applicants that:

[t]he filing with the Association of information with respect to . . . regidration asa

Registered Representative which is incomplete or inaccurate so as to be mideading, or

which could in any way tend to midead, or the failure to correct such filing after notice

thereof, may be deemed to be conduct inconsistent with just and equitable principles of

trade and when discovered may be sufficient cause for appropriate disciplinary action.
IM-1000-1. Thisisfar more than amere technical violation: “[a] material misrepresentation on a Form

U-4 is a serious offense.”*®

' Inre Rosario R. Ruggiero, Exchange Act Release No. 37070, 1996 SEC LEXIS 990, at * 8-9 (April 5, 1996).

" District Business Conduct Committee No. 7 v. Prewitt, Complaint No. C07970022, 1998 NASD Discip. LEXIS37, at
*8 (NAC Aug. 17, 1998). Seealso, e.0., In re Thomas R. Alton, Exchange Act Release No. 36058, 1995 SEC LEXIS
1975, at *4 (Aug. 4, 1995).

8 |n re ThomasR. Alton, 1995 SEC LEXIS 1975, a *4. See also, e.q., District Business Conduct Committee No. 10 v.
Perez, Complaint No. C10950077, 1996 NASD Discip. LEXIS51, at *7 (Nov. 12, 1996) (“Full and accurate disclosures
on aForm U-4 are critical to the securitiesindustry because member firms must be able to assess properly whether an
individual should be employed, and, if so, subject to enhanced supervision.”).

® |nre ThomasR. Alton, 1995 SEC LEXIS 1975, at *4.
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The February 1997 Form U-4, which was filed with the NASD, was no doubt inaccurate: it
failed to disclose an event that would give rise to Respondent’ s statutory disqudification. That
Respondent may not have been persondly responsible for checking “no” in response to Question
22A(3) isirrdevant for purposes of finding aviolation. He had an obligation to ensure the accuracy of

the information on the Form. See, eg., In re Robert E. Kauffman, Exchange Act Release No. 33219,

1993 SEC LEXIS 3163, a *5 (Nov. 18, 1993) (construing former Rule 2110, Article I11, Section 1),

af'd, 40 F.3d 1240 (3d Cir. 1994) (table); Digrict Business Conduct Committee No. 1 v. Kark, 1995

NASD Discip. LEXI1S 212 (NBCC May 18, 1995) (concluding that the respondent, by signing a Form
U-4 “was respong ble for verifying that the persond information on it was correct” even if his employer
firm prepared the Form). And, athough the Hearing Panel cannot conclude, based on the evidence,
that Onygiaka deliberatdly failed to disclose his conviction in order to decelve the NASD, this does not

defeat afinding of ligbility. See, eq., In re Robert E. Kauffman, 1993 SEC LEXIS 3163 n.5at *4

(construing former Rule 2110, Artidle 111, Section 1), &ff'd, 40 F.3d 1240 (3d Cir. 1994) (table).”
Rule 2110 articulates a* broad ethicd principle’ and empowers the NASD to discipline its members
and associated persons for violations of just and equitable principles of trade, irrespective of whether
the misconduct risesto the leve of fraud.* Put differently, “[t]he violation of providing fase information

to the NASD requires only that the complainant prove the information wasfase” Didrict Busness

Conduct Committee No. 7 v. Prewitt, 1998 NASD Discip. LEXIS 37, a *6.

20 Accordi ngly, the Hearing Panel rejects Enforcement’ s argument that Onyejiakais subject to statutory
disqualification, pursuant to Article I11, Section 4(f) of the NASD By-Laws, for willfully making or causing to be made
false or misleading statementsin the February 1997 Form U-4.

2 Disciplinary hearings for violations of Conduct Rule 2110 are “ethical proceedings.” Inre Timothy L. Burkes, 51
SE.C. 356 (1993), aff’d mem., Burkesv. SEC, 29 F.3d 630 (9" Cir. 1994). See also District Business Conduct Committee
No. 3v. Aspen Capital Group, Complaint No. C3A940064, 1997 NASD Discip. LEXIS53, a * 7 (NBCC Sept. 19, 1997).
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Basad on the foregoing, the mgority of the Hearing Pand finds that Onygjiaka violated Rule
2110 as dleged in the Complaint.

V.  Sanctions

The applicable NASD Sanction Guideine recommends that, when an individud filesafdse
Form U-4, afine ranging between $2,500 and $50,000 should be imposed and the individual should be
suspended for five to 30 days. The Guiddine further suggests that in egregious cases, including “those
involving the fallure to disclose or timely to disclose a Satutory disqudification event,” the adjudicator
should consider alonger suspension of up to two years or abar.”> Enforcement has requested that
Onygjiaka be barred and fined in the range of $5,000 to $25,000. Asto the proposed monetary
sanction, Enforcement suggested that payment be waived unless and until Respondent seeks to re-enter
the securities indugtry.

The Hearing Pand concludes that it would be unduly harsh to bar Respondent for his
misconduct. Although the non-disclosure did involve a statutory disqudification event, thereis no
evidence that Respondent acted with an intent to deceive the NASD. While it may have been
impossible for ether Party to secure the testimony of the former Branch Office Manager or other
personnel formerly employed a Meyers Pollock, the absence of such testimony leaves unansvered
guestions pertaining to the circumstances surrounding the completion of the February 1997 Form U-4.
In particular, among other things, the Hearing Panel cannot determine the manner in which the Firm
presented the Form to Onygjiaka; what, if any, ingtructions the Firm gave him about how to complete

the Form; the Firm'’srole in completing the Form; and what, if anything, the Firm knew about

% NASD Sanction Guidelines 65-66 (1998 ed.).
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Onygiaka s felony conviction prior to filing the Form U-4 with the NASD. Simply put, absent answvers
to these questions and others, the Hearing Pandl cannot conclude that Respondent acted with an intent

to deceive the NASD, which, while irrdlevant to a determination of liability, is rdlevant for purposes of

asessing sanctions. Didrict Business Conduct Committee No. 7 v. Prewitt, 1998 NASD Discip.
LEXIS 37, a *6.

The Hearing Pand recognizes that the National Adjudicatory Council has consdered the failure
to disclose information that would classfy an individud as satutorily disqudified to be an aggravating
factor for purposes of imposing sanctions. See, eq., id. a *7-8. The Panel aso recognizes that the
submission of afdse Form U-4 is antitheticd to the fundamenta standards of the securities industry,

which relies heavily on candor and truthful representations. In re Henry Irvin Judy, Exchange Act

Release No. 38418, 1997 SEC LEXIS 622, at *11-12 (March 19, 1997) (discussing the importance
of providing truthful information on a Form U-5). By imposing an 18-month suspenson insteed of a
bar, the Pand does not mean to imply any departure from these principles. Rether, the Panel believes
that, given the facts and circumstances of this case, the sanctionsimposed are gppropriately remedia
and adequately satisfy the Association’s policies of specid and generd deterrence.
V. Order

Therefore, having consdered dl of the evidence, Onygiakais suspended from association with
any NASD member in dl cagpacities for 18 months and fined $5,000, which shdl not become due and
payable unless and until he seeks to re-enter the securities industry. Onygjiaka aso is ordered to pay

cogts in the amount of $1,680, which include an adminigtrative fee of $750 and hearing transcript costs

13



of $930. These sanctions shall become effective on adate set by the NASD, but not earlier than 30
days after the date of service of the decison congtituting find disciplinary action of the NASD.*

Mgority of Hearing Pand.

By:

Ellen B. Cohn
Hearing Officer

Copiesto:
Karen D. Whetzle, ESg. (dectronicadly and viafirst class mail)

Rory C. Hynn, Esq. (ectronicdly and viafirs class mail)
Mr. Nelson C. Onysgjiaka (via overnight courier and first class mail)

% The Hearing Panel has considered all of the arguments of the Parties. They are rejected or sustained to the extent
they areinconsistent or in accord with the views expressed herein.
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Statement of Dissenting Pandlist

| dissent from the Mgority Hearing Panel Decision and conclude that the Department of
Enforcement (Enforcement) failed to prove, by a preponderance of the evidence, that the Respondent,
Nelson C. Onygiaka (“Onygiaka’ or the “Respondent”), violated Rule 2110 as dleged in the
Complaint.

It is no doubt undisputed that: (1) Onydiakawas criminaly convicted on charges of importing
heroin in November 1990; (2) the crimind conviction should have been but was not disclosed on a
Uniform Application for Securities Industry Registration (Form U-4) that was submitted to the NASD
(the “February 1997 Form U-4") in anticipation of Respondent’s efforts to Sit for the Series 7
qudification examination and to become registered as a generd securities representative through Meyers
Pollock & Robbins (“Meyers Pollock” or the “Firm”); and (3) Onygiaka sgned the subject Form U-4.
And, to be sure, as the Mgority points out, there are incons stencies between the explanations
Respondent gave during hisinvestigative and hearing testimony for his fallure to disclose his crimind
conviction on the Form U-4, and he did not adequately explain these inconsistencies at the hearing.

However, | am troubled by the fact that there are numerous evidentiary deficienciesin the
record. For example, itisnot a al clear from the record whether Respondent was employed at the
Firm when the Form U-4 was submitted and the Form gppears to include the handwriting of more than
oneindividud. Moreover, Enforcement offered no evidence whatsoever from any former Meyers
Pollock employee, which could have shed light on the circumstances attendant to the completion of the
Form. | therefore am unable to determine the manner in which the Firm presented the Form to
Onygiaka what, if any, ingtructions the Firm gave him about how to complete the Form; and the Firm’'s

role in completing the Form. | likewise am unable to ascertain what the Firm knew about Onyejiaka’ s
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felony conviction prior to filing the Form U-4 with the NASD, from ether the Veterans Adminigration,
which apparently sponsored Respondent’s employment (Tr. 104-05), or from Vanguard Career
Services, which aso played arole in securing employment for the Respondent. (See, eq., HX 2)

The Mgority recognized these evidentiary failings and trested them as mitigeting factors for
purposes of imposing sanctions. In my view, however, the paucity of evidence and Onygjiaka' s
unrebutted testimony that a Meyers Pollock Branch Office Manager assuaged his concerns about the
falure to disclose the crimind conviction and told him that the Firm “would take care of it” (Tr. 86)
militate againgt afinding of ligbility.

In sum, | can conclude only that to the extent Onydiaka had any role in completing the Form U-
4 or reviewing it for its accuracy, hisfallure to disclose his crimind conviction was purdly accidental and
therefore, does not rise to the level of aviolation of Rule 2110. | aso note that since his conviction in
1990, Onygiaka has rehabilitated himsalf and has had no subsequent brushes with the law. (Tr. 116.)
Based on my review of the totdity of the evidence, | find that no further “black mark” on hisrecord is

warranted.
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