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; No. ARB000005

DECISION
Hearing Officer - DMF

August 2, 2000
Respondent.

Digest
In accordance with Rule 9513(a), the Office of Dispute Resolution notified the

respondent that his registration would be suspended pursuant to Article V1,

Section 3 of the NASD’ s By-Laws and Rule 9510, et seq. for failing to pay an arbitration award.
____requested a hearing pursuant to Rule 9514(a). At the hearing, he acknowledged he was
subject to the award and had not paid it, but argued he should not be suspended because heis
financially unable to pay the award. The Hearing Officer, sitting as the Hearing Panel pursuant
to Rule 9514(b), heldthat  adequately established a bona fide present inability to pay the
award, and dismissed the proceeding.
Appearances
Shelly A. Goering, Regional Counsel, Cleveland, OH, (Rory C. Flynn, Chief Litigation

Counsel, Washington, DC, of counsel), for the Department of Enforcement.
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, Esg., Cleveland, OH, for respondent.
DECISION
Introduction

Pursuant to Rule 9513(a), the Office of Dispute Resolution notified by

letter dated May 2, 2000 that he was subject to suspension or cancellation of hisregistration in
accordance with Article VI, Section 3 of the NASD By-Laws and Rule 9510, et seqg. for failing to
pay the arbitration award rendered in NASD Arbitration No. 98-04122. On May 11,2000,
filed with the Office of Hearing Officers arequest for a hearing pursuant to Rule 9514(a). The

undersigned Hearing Officer was appointed as the Hearing Panel for this matter pursuant to Rule

9514(b)(1).
A hearing was held on June 16, 2000. At the hearing offered his own testimony
and 3 Exhibits (RX 1-3). Asagreed during the hearing, also submitted certain documents

after the hearing relating to his communications with the Internal Revenue Service. (Tr. I1. pp.
32-33.)! Enforcement offered no testimony or exhibits. _____ did not dispute that the
arbitration award was properly issued or that he had not paid any part of it. The parties agreed
that the only issue for considerationwas _ ’sability topay. (Tr. 1, p. 5.) After areview of
the entire record, the Hearing Officer findsthat  has satisfactorily shown abonafide
inability to pay the award at the present time. Therefore, this proceeding will be dismissed.
Background

___wasassociated with EVEREN Securities, Inc. from 1996 until 1998. After his

association with EVEREN terminated, EVEREN initiated an arbitration claimagainst _ for

failing to pay two promissory notes that became due from to EVEREN upon termination
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of hisassociation with the firm. (Request for Hearing, pp. 1-2; Arbitration Award, p. 1.) Thus,
the arbitration did not involve any customer claim, or any claim of wrongful or unethical actions
by .

An NASD arbitration panel issued an award against  effective December 23, 1999,
requiring him to pay atotal of $108,258.16 on the two notes. (Arbitration Award, p. 2.) The
Office of Dispute Resolution served theawardon ___ ’sattorney on January 4, 2000. On Apiril

17, 2000, the Office of Dispute Resolution received a letter from EVEREN's attorney

representingthat _ had not sought to vacate, modify or correct the award, but had not paid it.
The Office of Dispute Resolution thereupon issued its May 2 letter notifying _ that he would
besuspendedand  requested a hearing, as described above.?

Discussion

Article VI, Section 3 of the NASD’ s By-Laws provides. “The NASD after 15 days notice
in writing may suspend or cancel ... the registration of any person ... for failure to comply with
an award of arbitrators properly rendered pursuant to the Rules of the Association, where a
timely motion to vacate or modify such award has not been made pursuant to applicable law or
where such amotion has been denied ....” Thereis no dispute that the award in question was
properly rendered andthat _ hasnot paid it. Theonly issueinthisproceedingis _ ’s
claim that heisfinancially unable to pay the award. (Tr. 1, p.5.)

In Bruce M. Zipper, Exchange Act Release No. 33376, 55 S.E.C. Docket 2002 (Dec. 23,

1993), the SEC found that a bona fide inability to pay was an important consideration in

determining whether to impose a sanction against a registered person for failing to pay an

1 “Tr.1” refersto the transcript of the pre-hearing conference held on May 31, 2000; “Tr. I1” refers to the transcript

of the hearing on June 16, 2000.
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arbitration award. The SEC also explained: “Because the scope of his assetsis particularly
within Zipper’s knowledge, we think Zipper should properly bear the burden of adducing
evidence with respect to those assets.”

Subsequent decisions by the SEC and the NASD shed additional light on the standards
that arespondent must meet to establish an inability to pay. For example, because the obligation
to pay an arbitration award arises when the award is received, arespondent who is able to pay the
award at that time and unreasonably fails to do so may be disciplined even if the respondent’s
assets later decrease to alevel that isinadequate to pay the award.® Furthermore, an inability to
pay defense may be rejected if it appears that the respondent has the ability to divert funds from
other expenditures to pay the award, or could borrow the funds, or could make some meaningful
payment toward the award from available assets or income, even if the respondent could not pay
the full award.*

The Hearing Officer has reviewed the financial information __ has provided with
these standardsin mind. Theinformation is extensive and detailed. Itincludes___ ’slengthy
written statement concerning the relevant facts and circumstances, including his past gross
commission production and net income for the period 1992-1999 (RX 1); a completed NASD
financia disclosure form and supporting documents, including copiesof _ ’s1999 tax

returns and his most recent earnings statement from Raymond James and Associates, where heis

2 See attachments to Notice of Filing Documents Considered in Issuing Rule 9513 Notice, filed by Enforcement on
May 24, 2000.

? District Business Conduct Committee for District No. 7 v. Richard J. Lanigan, Complaint No. C07940042 (NBCC
Dec. 8, 1994), aff'd, Exchange Act Release No. 36028, 59 S.E.C. Docket 2212 (July 27, 1995).

* District Business Conduct Committee for District No. 7 v. Escalator Securities, Inc. Complaint No. C07930034
(NBCC Feb. 19, 1998); District Business Conduct Committee for District No. 8 v. Miguel Angel Cruz, Complaint
No. C8A930048 (NBCC Oct. 31, 1997); Herbert Garrett Frey, Exchange Act Release No. 39007 (Sept. 3, 1997);
Michael H. Novick, Exchange Act Release No. 37503, 62 S.E.C. Docket 1129 (July 31, 1996); District Business
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currently associated (RX 2); and a number of receipts showing recent payments of overdue
mortgage payments and utility and other bills. (RX 3). Enforcement cross-examined
regarding these materials, but did not offer any independent evidenceto contradict ~ ’s
testimony or the documents he offered.

____ 'sfinancial disclosure form claimed total assets of $321,887.98, of which $271,000
represented the purchase value of hisjointly-owned home. (RX 2, p. 2.) During the hearing,
____ tedtified that he and his wife purchased the home in 1997, and that its current market value
might be about $300,000. (Tr. II, p. 14.) Theonly liquid asset reportedby ~~ wasa

Raymond James account with a cash balance of $24.47 as of June 12, 2000.° (RX 2, p. 28.)

In contrast, 'sfinancia disclosure form claimed liabilities totaling $806,307.34.
(RX 2, p. 3.) That amount was clearly excessive, because claimed afirst mortgage

obligation on his home of $538,118.64, based on the total of al principal and interest payments
that would become due over the remaining life of the mortgage. (Tr. 1, p. 14.) The proper
amount for determining __ ’spresent net worth would be the current principal balance.
testified he did not know that amount, but that the original principal was about $225,000 -
$230,000. (Tr.1l, p. 22.)) Inaddition, __ 'sclaimed liabilities included an estimated $200,000
for payment of the arbitration award in question and attorneys fees he incurred in defending the
clam. (Tr.Il, p. 20.) It appeared from the testimony that this amount might be somewhat
excessive because  thought he had an obligation to pay EVEREN'’s attorneys fees over and
above the arbitration award. (Tr. I, p. 21.) Evenif thefirst mortgage liability were reduced to

$225,000 and the amount due as a result of the arbitration were reduced to the principal amount

Conduct Committee for District No. 7 v. Bruce M. Zipper, Complaint No. C07910138 (NBCC Oct. 31, 1994), aff’d,
Exchange Act Release No. 35606, 58 S.E.C. Docket 235 (April 17, 1995).
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of the award ($108,000), however,  would have a substantial negative net worth, and no
significant liquid assets from which the award could be paid.

Ability to pay is not determined only by net worth, however; cash flow is also important.
In that regard, the information provided by indicated thefollowing: In1996,
moved from Dean Witter to EVEREN and earned a total of $65,915.76 for the year. In 1997, he
was associated with EVEREN for the entire year, but his earnings dropped to $44,575.27. In
1998, he left EVEREN and became associated with Roney & Co., and his earnings for the full
year were $47,320.07. 1n 1999, he was associated with Roney, which merged into Raymond
James (where he remains), but earned only $26,703.91. (RX 1, p. 2.) In 2000, through May 31
he has earned $26,019.31, as confirmed by a Raymond James earnings statement.® (RX 2, p. 34.)
___ tedtified that he hastried unsuccessfully to obtain an advance from Raymond James; that
he has no ability to borrow funds to pay the award, which is consistent with his financial
condition as set forth in the record; and that, with the assistance of Raymond James, heis
continuing to try to work out a payment plan with EVEREN. (Tr. I1, pp. 27-28.)

_____dsoclaimed basic monthly living expenses for his family of $5,448.64. (RX 1, p.
16.) On the whole, these expenses appear reasonable; even if one were to quibble with some of
the amounts, however, given _ ’scurrent income with Raymond James, there is no reason to
believe he could divert enough funds from his family’ s basic living expenses to make any
significant payment towards the arbitration award. Indeed, the documents providedby
indicate that he has had serious difficulty meeting his basic mortgage and utility obligations.

(RX 3)

° also reported IRA and 401(k) assets of $4,573.89. has already tapped most of his retirement savings
in order to meet his family’ s living expenses and to pay taxes on early distribution of those funds. (Tr. I, p. 23-24.)
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Insummary,  ’sfinancial condition is precarious, and has been since the arbitration
award became due. Thereisno evidence that at any relevant time he has had sufficient assets to
satisfy the award, or make any substantial payment on it.

The Hearing Officer concludes, therefore, that ~ has adequately established his bona
fide inability to pay the award, and that, in light of this showing, his registration should not be
suspended.” This does not mean, of course, that __isfree from his obligation to pay the
award, or that the NASD may not suspend or cancel hisregistration in the future if hisfinancia
circumstances improve and he fails to pay the award.

In addition, the Hearing Officer notes that when the SEC determines that the respondent
is unable to pay a sanction, based on financial information submitted by arespondent, it typically
includesin its order a specific provision authorizing the SEC staff to move to reopen the
proceeding upon a showing that the respondent has misrepresented his or her financial
condition.® The Hearing Officer concludes that asimilar provision is appropriate here, as well.

Accordingly, this proceeding is dismissed. The Department of Enforcement may seek to
reopen this proceeding at any time upon a showing that the information providedby ~ to
demonstrate hisinability to pay the award was materially inaccurate or incomplete, and

misrepresented his true financial condition. Nothing in this decision shall preclude the NASD

6 'swifeisapart time employee of the Cuyahoga Public Library; her 1999 earnings were approximately

$13,500. (RX 2, p. 11.)

" The decision in this case is consistent with District Business Conduct Committee for District No. 5 v. James C.
Arnold, Complaint No. C05960034 (NBCC Feb. 25, 1997) and District Business Conduct Committee for District
No. 2 v. Louis Fratkin, Complaint No. C02950041 (NBCC Jan. 22, 1997). In both cases, the National Business
Conduct Committee held that the respondents had adequately established their inability to pay monetary sanctions.

8 See, e.q., Brent Duane Green, Exchange Act Release No. 34-39210 (Oct. 7, 1997).
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from suspending or canceling 'sregistration in the future if hisfinancial condition

improves and he fails to satisfy the award.’

SO ORDERED

David M. FitzGerald
Hearing Officer

® The Hearing Officer considered all of the arguments of the parties. They are rejected or sustained to the extent
they are inconsistent or in accord with the views expressed herein.



