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DECISION
I.

Introduction

On October 7, 2014, FINRA’s Office of Dispute Resolution notified Respondent Michael
Albert DiPietro that his registration would be suspended effective October 28, 2014, because of
his failure to pay an arbitration award. On October 24, 2014, DiPietro timely filed a request for a
hearing, in which he asserted three defenses. First, DiPietro claimed a bona fide inability to pay
the arbitration award. Second, DiPietro contended that he cannot be suspended because he
appealed the order denying his motion to vacate the arbitration award and the appeal is still
pending. Third, DiPietro asserted that he cannot be suspended because he filed with a court a
motion to stay payment on the award.
FINRA Regulatory Operations argues that the first defense fails because DiPietro has not
established that he is unable to pay the award or some meaningful portion of it. Regulatory

Operations argues that the second and third defenses fail because DiPietro was obligated to pay
the award after the court denied his motion to vacate the award, and the pendency of the appeal
and the filing of a motion for stay do not further stay his payment obligation.
On February 18, and March 2, 9, and 16, 2015, the parties participated in a telephone
hearing before the Hearing Officer on the first defense. 1 After a review of the record, the Hearing
Officer finds that DiPietro has failed to establish a valid defense for his failure to pay the award.
Accordingly, the Hearing Officer suspends DiPietro from associating with any member firm in
any capacity.
II.

Findings Of Fact And Conclusions Of Law
A.

Background

DiPietro entered the securities industry in 1999. He associated in a registered capacity
with First Allied Securities, Inc. from 2005 to 2008, and with Centaurus Financial Inc. from
2009 to May 2014. In May 2014, DiPietro voluntarily left Centaurus and associated with
Transamerica Financial Advisors, Inc. DiPietro is currently associated with Transamerica. 2
In addition to being a registered representative with retail clients, DiPietro is a certified
public accountant with an active accounting practice. In 2014, DiPietro’s income was more than
$250,000. 3
In September 2012, one of DiPietro’s clients filed a claim against First Allied. First
Allied filed a third party claim against DiPietro asserting a claim for indemnification. In
February 2014, a FINRA Dispute Resolution arbitration panel rendered an award in favor of
First Allied and against DiPietro in the amount of $157,506.79 plus interest. 4 In February 2014,
FINRA’s Office of Dispute Resolution notified DiPietro that the arbitration panel had rendered
the award and he was obligated to pay the award within 30 days unless a motion to vacate has
been filed with a court of competent jurisdiction. 5

_____________________
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In March 2014, DiPietro filed a motion in the U.S. District Court, District of Arizona, to
vacate the award. 6 On October 1, 2014, the District Court issued an order denying DiPietro’s
motion to vacate the award and confirming the award. 7 Two days later, DiPietro filed a Notice of
Appeal of the order. 8 The appeal is pending.
By letter dated October 2, 2014, First Allied notified FINRA that DiPietro had not paid
the award and DiPietro’s motion to vacate had been denied. 9 On October 7, 2014, FINRA
properly served on DiPietro a notice of suspension pursuant to FINRA Rule 9554. 10
DiPietro then filed in the District Court a motion to stay the order confirming the
arbitration award. 11 The District Court denied the motion. 12
DiPietro has not paid any portion of the arbitration award. 13 Thus, FINRA’s Office of
Dispute Resolution issued the notice of suspension pursuant to Rule 9554. 14
B.

Expedited Proceedings

FINRA’s arbitration process is designed “to provide a mechanism for the speedy
resolution of disputes among members, their employees, and the public.” 15 To ensure
compliance with arbitration awards, FINRA’s rules allow for expedited suspension proceedings
against members, associated persons, and formerly associated persons for failing to abide by
such awards. 16
A respondent may assert certain limited defenses in an expedited suspension proceeding
under FINRA Rule 9554. These include: (1) the award has been paid in full; (2) the parties have
agreed to settle the action, and the respondent is not in default of the terms of the settlement
_____________________
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agreement; (3) the award has been vacated by a court; (4) a motion to vacate or modify the award
is pending in a court; and (5) the respondent has a bankruptcy petition pending in U.S.
Bankruptcy Court, or a U.S. Bankruptcy Court has discharged the award. 17 A respondent may
also assert a bona fide inability to pay the arbitration award. 18
A respondent in an expedited proceeding may not attack the merits of the underlying
arbitration award. 19 To permit such collateral attacks would subvert FINRA’s procedures, which
are designed to promote prompt payment of arbitration awards. 20
C.

Inability To Pay Standard

A respondent bears the burden of establishing a bona fide inability to pay. 21 The SEC has
stated that, “[b]ecause the scope of [a respondent’s] assets is peculiarly within [his] knowledge,
[the respondent] should properly bear the burden of adducing evidence with respect to those
assets.” 22 Furthermore, FINRA is entitled to make a searching inquiry into a respondent’s
assertion of inability to pay. 23
To establish an inability-to-pay defense, a respondent must show more than a current lack
of funds on hand to pay the award in full. 24 “An inability-to-pay defense may be rejected if it
appears that the respondent is capable of reducing his living expenses, has the ability to divert
funds from other expenditures to pay the award, could borrow the funds, or could make some
meaningful payment toward the settlement of the award from available assets or income, even if
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he could not pay the full amount of the award.” 25 An inability-to-pay defense may be rejected
when the evidence provided by a respondent is insufficient or incomplete. 26
D.

Discussion

As set forth below, DiPietro’s decision not to pay the arbitration award, or at least a
meaningful portion of the award, by obtaining funds based on his assets “hinges more on his own
asset-allocation choices than on a genuine inability to pay.” 27
1. Accounting Practice
There is conflicting evidence regarding the value of DiPietro’s accounting practice,
Michael DiPietro CPA, Inc. 28 However, all of the evidence indicates that the value was
substantial. A loan application DiPietro submitted in 2011 estimated the value of the practice at
$1,750,000. 29 A schedule of information that DiPietro submitted to Regulatory Operations before
the hearing estimated the value of the practice at $500,000. 30 At the hearing, DiPietro estimated
the value of his practice at between $800,000 and $1,100,000. 31
DiPietro testified that accounting practices can be sold and purchasers typically make a
down payment that is equivalent to a large percentage of the sale price. 32 DiPietro did not
identify any obstacle to his selling all or a portion of his accounting practice. Based on DiPietro’s
estimate of the value of his practice and his testimony regarding the marketability of accounting
practices, the Hearing Officer finds that DiPietro’s practice had a value sufficient to fund the
payment of at least a meaningful portion of the arbitration award.
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2. Myrtle Avenue Property
In approximately 2009, DiPietro purchased the Myrtle Avenue property for $2,750,000
from an individual named MP. 33 DiPietro told Regulatory Operations that “the monies for the
purchase of the [Myrtle Avenue property] were provided by [FB] for my children as a legacy
asset. It was initially not setup to the kids because [MP] whom [sic] was the seller of the property
wouldn’t allow the children to have ownership until I paid off the note he held on the
building.” 34 In addition to any money that FB might have provided, DiPietro assumed substantial
personal liabilities in connection with financing the purchase. 35 In addition, through his
accounting practice, DiPietro has covered the ongoing expense of owning the property. 36
The record contains several indications of the market value of the Myrtle Avenue
property. The loan application that DiPietro submitted in 2011 estimated the value of the
property at $2,700,000. 37 As of June 2012, an appraiser for Wells Fargo estimated the value of
the Myrtle Avenue property at $1,750.000. 38 In the schedule of information that DiPietro
submitted to Regulatory Operations before the hearing, he listed as one of his assets an interest in
Myrtle Avenue Properties, LLC (the “limited liability company”) valued at $276,000, based on
the limited liability company owning the Myrtle Avenue property and the Myrtle Avenue
property having a market value of $2.2 million. 39 With respect to this valuation, DiPietro
testified that $2.2 million was a low estimate of value. 40 In June 2014, DiPietro, as president of
the limited liability company, signed an agreement to list the Myrtle Avenue property for sale at
$2,900,000. 41 DiPietro subsequently lowered the list price to $2,600,000 and instructed the
listing broker that the sales price can go as low as $2.4 million.42 One prospective buyer offered
to purchase the building for $2.6 million but did not qualify for financing. 43
DiPietro owes a total of approximately $1,407,875 in connection with the Myrtle Avenue
property. This liability consists of two loans. DiPietro testified that, as of September 2014, he
owed approximately $1,257,875.41 on a commercial loan related to the Myrtle Avenue
_____________________
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property. 44 He testified that he was also liable on a $150,000 loan relating to the Myrtle Avenue
property. 45 Thus it appears that there is substantial equity in the Myrtle Avenue property. 46
The record is not clear regarding exactly what members of the DiPietro family own what
interests in Myrtle Avenue Properties, LLC, and the Myrtle Avenue property. At one point in the
hearing, DiPietro testified that he owned a 12% interest in the Myrtle Avenue property. 47 At
another point, DiPietro testified that “my position is that the LLC owns the [Myrtle Avenue]
property for the kids” and “one hundred percent of the equity is owned by the kids.” 48 It appears,
however, that no document reflects that his children own 100% of the equity; when asked if any
document reflects that his children own 100% of the equity, DiPietro responded that there is a
trust for the children, but – for tax reasons – the Myrtle Avenue property was not put in the
trust. 49 At another point in the hearing, DiPietro testified that he and his wife transferred to his
children 100% of the Myrtle Avenue property and 88% of the limited liability company. 50 Gift
tax returns that DiPietro and his wife filed in March 2014 indicate that on December 31, 2013,
they transferred 88% of the “real property” located on Myrtle Avenue to their children. 51 In
November 2014, the limited liability company issued Schedule K-1s to DiPietro, his wife, and
his children indicating that his children owned an 88% interest in the company. 52 On the other
hand, a 2009 operating agreement is the only governing document of the limited liability
company that is in the record, and it shows DiPietro as owning an 87.5% voting interest in the
company and 100% of the company’s profits and losses and MP owning a 12.5% voting interest
in the company. 53 DiPietro testified that the operating agreement has not been amended since
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MP’s interest in the building was paid off, explaining that he was waiting for the property to be
sold before properly amending the operating agreement. 54
Despite the lack of clarity regarding the ownership of the Myrtle Avenue property and the
limited liability company, DiPietro did not demonstrate that he is unable to raise funds based on
the equity in the Myrtle Avenue property. If DiPietro and his wife own the limited liability
company and the Myrtle Avenue property, then DiPietro failed to meet his burden of showing
why he and his wife cannot sell the property. DiPietro’s testimony indicated a reluctance to sell
the Myrtle Avenue property at a “steep loss.” Although this reluctance might be understandable,
it does not excuse him from his obligation to timely pay the award.
Alternatively, if the DiPietro children own the company or the property, then DiPietro
still failed to meet his burden of establishing that the Myrtle Avenue property is not a potential
source of substantial funds. Especially in light of DiPietro’s role in financing the acquisition of
the building and in covering the ongoing costs of the building, he did not demonstrate that his
children would be unwilling to sell the Myrtle Avenue property (or an interest in that property) in
order to give or lend him money so that he could pay all, or a meaningful portion of, the award. 55
In fact, DiPietro testified that he and his children are “tight,” his children love him and he
believes that they would probably give him the money if he needed it. 56
3. Residence
DiPietro owns a residence in which he, his wife, and five of his children live. 57 In July
2012, an appraiser valued the residence at $1,310,000. 58 DiPietro disputes this appraisal,
asserting that the house is actually worth approximately $850,000-950,000. 59 DiPietro did not
identify any flaws either in the information on which the appraiser relied or in the methodology
that the appraiser applied. In addition, DiPietro did not offer any evidence that the value of
residential real estate in his neighborhood has declined since July 2012.
As of October 2014, DiPietro owed approximately $969,000 on his residence. This debt
consisted of a balance of approximately $579,424 on a home mortgage and a balance of
approximately $389,534 on a home equity line of credit. 60 At the hearing, DiPietro testified he
_____________________
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has since made additional draws against the home equity line of credit and the balance on the
line is now $400,000. 61 Accordingly, it appears that DiPietro now owes approximately $980,000
on his residence.
Based on the appraisal, the absence of evidence identifying any flaws in the appraisal or
indicating that housing prices have declined since the date of the appraisal, and DiPietro’s
testimony regarding the debt on his residence, the Hearing Officer finds that there is substantial
equity in the residence.
E.

Other Defenses

The Hearing Officer rejects DiPietro’s other two defenses. The District Court denied
DiPietro’s motions to vacate and for a stay. There is no need to defer this proceeding while his
appeal is pending. As the SEC has noted in a decision rejecting a similar argument:
Article VI, Section 3 of the NASD’s By-Laws authorizes the NASD to initiate
proceedings to suspend registration for failing to pay an arbitration award if a
“timely motion to vacate or modify such award has not been made pursuant to
applicable law or where such motion has been denied.” It does not require the
NASD to delay its process until all appeals of that denial are exhausted. We
conclude that the NASD’s suspension determination was in accordance with its
rules. 62
Similarly, Article VI, Section 3 of FINRA’s By-Laws authorize FINRA to initiate proceedings to
suspend the registration of a registered individual for not paying an arbitration award if a “timely
motion to vacate or modify such award has not been made pursuant to applicable law or where
such a motion has been denied,” without requiring FINRA to delay its process until all appeals of
that denial are exhausted.
III.

Conclusion

The Hearing Officer finds, and the parties do not dispute, that Respondent Michael Albert
DiPietro has failed to pay any portion of the arbitration award. At the hearing, DiPietro made
comments exhibiting hostility to the award, explaining that he should not have to pay for a fraud
that First Allied had committed against his client. 63 Based on these comments and the
information in the record regarding the assets available to DiPietro, it appears that the issue is not
DiPietro’s inability to pay the arbitration award, but his refusal to pay an award that he finds
unjust.

_____________________
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The Hearing Officer finds that Respondent has failed to establish any of the defenses
permitted by FINRA rules or case law, including a bona fide inability to pay. 64
Accordingly, pursuant to Article VI, Section 3 of FINRA’s By-Laws and Rule 9559(n),
Respondent Michael Albert DiPietro is suspended effective as of the date of issuance of this
Decision from associating with any member firm in any capacity. The suspension shall continue
until Respondent provides documentary evidence to FINRA showing that: (1) the arbitration
award has been paid in full; (2) he has entered into a fully-executed, written settlement
agreement with the claimant; (3) the arbitration award has been vacated or modified by a court of
competent jurisdiction; or (4) he has filed a petition in a United States Bankruptcy Court and the
arbitration award debt has been discharged by a United States Bankruptcy Court.
In addition, Respondent is ordered to pay FINRA costs of $6,612.26, which includes an
administrative fee of $750, and hearing transcript costs of $5,862.26. The costs shall become due
upon the issuance of this Decision.

________________________________
Kenneth Winer
Hearing Officer

_____________________
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The Hearing Officer has considered all of the arguments made by the parties. They are rejected or sustained to the
extent they are inconsistent or in accord with the views expressed herein.
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