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to customer accounts and not to other
agreements between member firms and
large institutional clients with whom
they had negotiated contract terms.

2. Statutory Basis

NASD believes that the proposed rule
change is consistent with the provisions
of Section 15A(b)(6) of the Act, which
requires, among other things, that the
NASD’s rules must be designed to
prevent fraudulent and manipulative
acts and practices, to promote just and
equitable principles of trade, and, in
general, to protect investors and the
public interest. NASD believes that the
proposed amendments to Rule 3110(f)
will serve the public interest by
providing customers with more
complete information about the
arbitration process.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

NASD does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

No written comments were solicited
or received with respect to the proposed
rule change.

I11. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning Amendment Nos.
3 and 4, including whether the
proposed rule change, as amended, is
consistent with the Act. Persons making
written submissions should file six
copies thereof with the Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609. Copies of the submission,

all subsequent amendments, all written
statements with respect to the proposed
rule change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of NASD. All
submissions should refer to File No.
SR-NASD-98-74 and should be
submitted by October 3, 2003.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.13

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 03-23224 Filed 9-11-03; 8:45 am]
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On April 16, 2003, the National
Association of Securities Dealers, Inc.
(“NASD”) filed with the Securities and
Exchange Commission (“Commission”),
pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”)® and Rule 19b—4 thereunder,? a
proposed rule change to: (i) amend
NASD Rules 3130, 3131 and the Rule
9410 Series to expand NASD’s authority
to take expedited action against all
member firms with capital deficiencies
and to permit NASD to suspend a
member that operates for any period of
time with inadequate net capital, and
(ii) delete subparagraph (g) of NASD
Rule 9160 because NASD’s Department
of Member Regulation staff does not
participate as an adjudicator in an
NASD Rule 9410 decision. On June 17,
2003, NASD submitted Amendment No.

1317 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.

1 to the proposed rule change.? On July
9, 2003, NASD submitted Amendment
No. 2 to the proposed rule change.* The
proposed rule change, as amended by
Amendment No. 1 and Amendment No.
2, was published for comment in the
Federal Register on July 31, 2003.5 The
Commission received no comments on
the proposal. This order approves the
proposed rule change, as amended.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to a national securities
association.® Specifically, the
Commission believes that the proposed
rule change is consistent with the
provisions of section 15A(b)(6) of the
Act,” which requires, among other
things, that NASD’s rules be designed to
prevent fraudulent and manipulative
acts and practices, to promote just and
equitable principles of trade, and, in
general, to protect investors and the
public interest.

The Commission believes that the
proposed amendments adequately
address those circumstances where
limiting an NASD member’s business
operations would be futile. Specifically,
the Commission believes that because
the proposal permits NASD to suspend
any member that operates for any period
of time with inadequate net capital, as
required by Rule 15¢3—1 under the Act,
and §402.2 of the rules of the Treasury
Department, the proposed rule change
should protect investors, market
participants, and the general public
from the risks posed by members
operating securities businesses without
appropriate levels of capital.

The Commission believes that the
proposal to apply NASD Rules 3130 and
3131 to all members regardless of their
minimum capital requirements should
protect investors and the public interest.
The Commission believes that any firm
that operates with inadequate capital
poses a risk to other firms and investors.
Accordingly, the Commission believes

3 See letter from Shirley H. Weiss, Associate
General Counsel, Office of General Counsel,
Regulatory Policy and Oversight, NASD, to
Katherine A. England, Assistant Director, Division
of Market Regulation (“Division”’), Commission,
dated June 17, 2003 (““Amendment No. 1”).

4 See letter from Shirley H. Weiss, Associate
General Counsel, Office of General Counsel,
Regulatory Policy and Oversight, NASD, to
Katherine A. England, Assistant Director, Division,
Commission, dated July 8, 2003 (“Amendment No.
2”).

5 See Securities Exchange Act Release No. 48227
(July 25, 2003), 68 FR 44980.

6In approving this proposed rule change, the
Commission has considered the proposed rule’s
impact on efficiency, competition, and capital
formation. 15 U.S.C. 78c({).

715 U.S.C. 780-3(b)(6).
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that the NASD should have the
authority to take action against any
member that is not in capital
compliance.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act, 8 that the
proposed rule change (SR-NASD-2003—
74), as amended, be, and it hereby is,
approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.?

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 03—-23225 Filed 9-11-03; 8:45 am]|
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On June 19, 2003, the National
Association of Securities Dealers, Inc.
(“NASD”), through its subsidiary, The
Nasdaq Stock Market, Inc. (“Nasdaq”)
submitted to the Securities and
Exchange Commission (“Commission”),
pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”),? and Rule 19b—4 thereunder,? a
proposed rule change to clarify the
reporting requirements applicable to
transactions conducted through
electronic communication networks
(“ECNs”). On July 11, 2003, Nasdaq
submitted Amendment No. 1 to the
proposal.? The Federal Register
published the proposal, as amended, for
comment on August 4, 2003.4 The
Commission received one comment
letter supporting the proposal.®

815 U.S.C. 78(b)(2).

917 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 See Letter from John M. Yetter, Associate
General Counsel, Nasdaq to Katherine England,
Assistant Director, Division of Market Regulation,
Commission, dated July 10, 2003 (“Amendment No.
17). Nasdaq filed Amendment No. 1 to revise
portions of the proposed rule text contained in the
original filing.

4 Securities Exchange Act Release No. 48239 (July
28, 2003), 68 FR 45871.

5 See Letter from William O’Brien, Chief
Operating Officer, Brut, LLC to the Commission,
dated August 25, 2003.

Nasdaq has stated that it allows ECNs
to adopt different methodologies for
reporting transactions to the Automated
Confirmation Transaction Service
(““ACT”’) in order to accommodate their
varying business needs. Nasdaq
believes, however, that the absence of
clearly defined rules on the ACT trade
reporting requirements has created some
confusion for ECNs and their
subscribers. Nasdaq proposed these rule
changes to provide greater clarity and
certainty regarding the ACT trade
reporting requirements for ECNs and
their subscribers. The Commission finds
that the proposed rule change is
consistent with the requirements of the
Act and the rules and regulations
thereunder applicable to a national
securities association 6 and, in
particular, the requirements of section
15A(b)(6) of the Act,” which requires,
among other things, that the rules of a
national securities association foster
cooperation and coordination with
persons engaged in regulating, clearing,
settling, processing information with
respect to, and facilitating transactions
in securities. The Commission believes
that the proposed rules will provide
ECNs and subscribers with necessary
guidelines to facilitate their compliance
with ACT trade reporting requirements.
Therefore, the Commission finds the
proposed rule changes are designed to
foster cooperation and coordination
with persons engaged in regulating,
clearing, settling, processing
information with respect to, and
facilitating transactions in securities.

It is therefore ordered, pursuant to
section 19(b)(2) of the Act,8 that the
proposed rule change (SR-NASD-2003—-
98), as amended, is approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.?

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 03-23226 Filed 9—11-03; 8:45 am)]
BILLING CODE 8010-01-P

6In approving this proposed rule change, the
Commission notes that it has considered the
proposed rule’s impact on efficiency, competition,
and capital formation. 15 U.S.C. 78c(f).

715 U.S.C. 780-3(b)(6).

815 U.S.C. 78s(b)(2).

917 CFR 200.30-3(a)(12).
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”),* and Rule 19b—4 thereunder,?
notice is hereby given that on July 31,
2003, the National Association of
Securities Dealers, Inc. (“NASD”’),
through its subsidiary, The Nasdaq
Stock Market, Inc. (“Nasdaq”), filed
with the Securities and Exchange
Commission (“Commission’’) the
proposed rule change as described in
Items I, II and III below, which Items
have been prepared by Nasdaq. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

Nasdaq is filing this proposed rule
change to propose connectivity and
testing fees for persons that are not
NASD members wishing to use the
Financial Information Exchange (“FIX"’)
protocol to connect to Nasdaq.? Nasdaq
proposes to implement the change to
Rule 7050(d) for non-members
immediately upon Commission
approval, and to implement the change
to Rule 7010(f) for non-members on the
later of August 25, 2003, or the date of
Commission approval of the proposed
rule change.

The text of the proposed rule change
is set forth below. Proposed new
language is in italics; proposed
deletions are in [brackets].

7000. Charges For Services and
Equipment

Rule 7010. System Services

(a)—(e) No change.
(f) Nasdaq Workstation™ Service
(1) No change.

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3Nasdaq is also submitting a proposed rule
change to introduce these fees for NASD members.
See Securities Exchange Act Release No. 48387
(August 21, 2003), 68 FR 51619 (August 27, 2003)
(SR-NASD-2003-117).



