March 22, 2001

Florence Harmon, Esg.

Senior Specia Counsd

Divison of Market Regulation
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549-1001

Re File No. SR-NASD-01-21 — Amendments to NASD Code of Arbitration Procedure to
Modify Certain Provisions Rdating to the Assessment and Payment of Fees

Dear Ms. Harmon:
Pursuant to Rule 19b-4, enclosed please find the above-numbered rule filing. Also enclosed is

a3-1/2" disk containing the rulefiling in Microsoft Word to facilitate production of the Federal Register
release.

If you have any questions, please contact Laura Leedy Gander, Counsel, NASD Dispute
Resolution, Inc., at (202) 728-8275; e-mail laura.gander@nasd.com. The fax number of NASD
Dispute Resolution, Inc. is (202) 728-8833.

Very truly yours,

Joan C. Conley
Senior Vice President
and Corporate Secretary

Enclosures
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1. Text of Proposed Rule Change

@ Pursuant to the provisions of Section 19(b)(1) under the Securities Exchange Act of
1934 (“Act”), the Nationd Association of Securities Deders, Inc. (“NASD” or “Association”),
through its wholly owned subsidiary, NASD Dispute Resolution, Inc. (“NASD Dispute
Resolution”), isfiling with the Securities and Exchange Commission (“SEC” or “Commisson’) a
proposed rule change to amend the Code of Arbitration Procedure (* Code’) to smplify or clarify
severd fee-reated provisons of the Code. Below is the text of the proposed rule change.

Proposed new language is underlined; proposed deletions are in brackets.

10306. Settlements
[All settlements upon any matter shall be at the dection of the parties]

(&) Patiesto an arbitration may agree to settle their dispute at any time.

(b) The terms of a settlement agreement do not need to be disclosed to the Association.

However, the paties will remain respongble for payment of fees incurred, incduding fees for

previoudy scheduled hearing sessions. If the parties fail to agree on the dlocation of outstanding

fees, the fees shdl be divided equaly among al parties.

* % %
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10319. Adjournments

(& The arbitrator(s) may, in ther discretion, adjourn any hearing(s) either upon their own
initiative or upon the request of any party to the arbitration.
(b) [Unless waived by the Director of Arbitration upon a showing of financid need)] If an

adjournment requested by a party is granted after arbitrators have been appointed, the [a] party

requesting the adjournment [after arbitrators have been gppointed shal depost with the request for
an adjournment,] shdl pay a fee equa to the initid depost of hearing sesson fees for the firg
adjournment and twice the initid deposit of hearing session fees, not to exceed [$1,000] $1,500 for
a second or subsequent adjournment requested by that party. [If the adjournment is granted, the

arbitrator(s) may direct the return of the adjournment fee] The arbitrators may walve these feesin

thair discretion. If more than one party requests the adjournment, the arbitrators shal alocate the

fees among the requesting parties.

() Upon recealving a third request consented to by dl parties for an adjournment, the
arbitrator(s) may dismiss the arbitration without prejudice to the Clamant filing a new arbitration.
10328. Amendments

(@ After the filing of any pleadings, if a party dedres to file a new or different pleading,
such change must be made in writing and filed with the Director of Arbitration with sufficient
additiond copies for each arbitrator. The party filing a new or different pleading shdl serve on dl

other parties, a copy of the new or different pleading in accordance with the provisons st forth in
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Rule 10314(b). The other parties may, within ten (10) business days from the receipt of service, file
aresponse with dl other parties and the Director of Arbitration in accordance with Rule 10314(b).

(b) If anew or amended pleading increases the amount in dispute, dl filing fees, hearing

session deposits, surcharges, and process fees required under Rules 10332 and 10333 wiill be

recaculated based on the amended amount in dispute.

(c) After apand has been appointed, no new or different pleading may be filed except for
arespongve pleading as provided for in (a) above or with the pand’ s consent.

(b) Not applicable.

(© Not applicable.

2. Procedures of the Sdf-Regulatory Organization

(& The proposed rule change was approved by the Board of Directors of NASD Dispute
Resolution at its meeting on December 6, 2000, which authorized the filing of the rule change with
the SEC. Counsdl for The Nasdag Stock Market and NASD Resolution, Inc. have been provided
an opportunity to consult with respect to the proposed rule change, pursuant to the Plan of
Allocation and Delegation of Functions by the NASD to its Subsdiaries. The NASD Board of
Governors had an opportunity to review the proposed rule change a its meeting on December 7,
2000. No other action by the NASD is necessary for thefiling of the proposed rule change.
Section 1(a)(ii) of Article VII of the NASD By-Laws permits the NASD Board of Governorsto

adopt amendments to NASD Rules without recourse to the membership for gpprova.
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The NASD will announce the effective date of the proposed rule change in aNotice to

Membersto be published no later than 60 days following Commission gpprova. The effective date
will be 30 days following publication of the Notice to Members announcing Commission gpproval.

(b) Questions regarding this rule filing may be directed to Laura Leedy Gander, Counsd,
NASD Dispute Resolution, at (202) 728-8275.

3. Sdf-Regulatory Organization's Statement of the Purpose of, and Statutory Basisfor, the
Proposed Rule Change

(&) Purpose

NASD Dispute Resolution has identified severd provisons of the Code rdating to the
assessment or payment of fees that have generated confusion for the staff and parties, or otherwise
require smplification or clarification. The genera purpose of the proposed rule change is to dlarify
or amplify these provisons. The proposed amendment to Rule 10319 would aso harmonize the
rule with recent changes to other parts of the Code.

Settlement Default for the Allocation of Forum Fees

Rule 10306 of the Code provides that parties to arbitrations may settle their dispute at any
time. Thetermsof any settlement agreement need not be disclosed. However, settling parties
remain responsible for payment of outstanding fees, including fees for previoudy held hearing
sessons. NASD Dispute Resolution encourages parties to agree on how any outstanding fees shall

be divided among the parties as part of the settlement agreement. Unfortunatdly, this often does not

happen.
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When the partiesfall to alocate fees in settlements, the staff must present thisissue to the
arbitrator(s) for resolution. Thisis atime-consuming process that is an unnecessary burden to the
arbitrator(s), and can result in surprisesto the parties. To diminate any ambiguity in this areg, the
proposed rule change would amend Rule 10306 to provide that if settling partiesfail to agree on the
alocation of outstanding fees, the fees will be divided equaly among dl parties by defaullt.

Adjournment Fees

The proposed rule change would modify the timing of the payment of adjournment fees.
Rule 10319 of the Code currently requires parties requesting adjournment of an arbitration hearing
to deposit a fee at the time the adjournment is requested. If the adjournment is not granted, the
deposit is returned; if it is granted, the arbitrators may return the deposit in their discretion.

The proposed rule change would minimize the burden this rule places on parties, arbitrators,
and gaff by providing that payment of the adjournment fee is required only if an adjournment is
granted, rather than requiring a deposit of fees when arequest for adjournment is made. Thiswould
eliminate the need for parties to depost funds that may be returned to them, as well as the need for
the staff to track the deposits and issue refunds if necessary. It would aso help to expedite the
resolution of adjournment requests.

The proposaed rule change would aso address a technicd imperfection in the current
adjournment fee rule. The current rule provides that, for initid adjournment requests, the fee is
equa to the amount of the initid hearing sesson fee for second or subsequent adjournment
requests, the amount is twice theinitia hearing session fee, but not more than $1,000. The intent of

this portion of the current rule is to discourage repeat adjournments, by having second and
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subsequent adjournments cost substantialy more than the first adjournment. When the NASD’s

new fee schedule went into effect in March 1999, hearing session fees were generally increased.!
For severd claim categories, the hearing session fee now exceeds $1,000, meaning thet the rule as
presently written can result in a lower fee for second and subsequent adjournments. To address
this anomaly, the proposed rule change would increase the current $1,000 cap to $1,500.

Recal culating Fees When Amount in Dispute is Amended

Findly, the proposed rule change would amend Rule 10328 of the Code, governing
amendments to pleadings, to clarify that when a clam is amended to increase the amount in dispute,
NASD Dispute Resolution will recaculate filing fees, hearing sesson deposts, process fees, and
surcharges based on the new, increased clam. Thiswill prevent parties from avoiding higher filing
fees and surcharges by initidly dlaming an artificidly low amount in dispute in their Satement of
dam.

(b) Statutory Bads

NASD Dispute Resolution believes that the proposed rule change is consstent with the
provisons of Section 15A(b)(6) of the Act, which requires, among other things, thet the
Association's rules must be designed to prevent fraudulent and manipulative acts and practices, to
promote just and equitable principles of trade, and, in generd, to protect investors and the public
interest. NASD Dispute Resolution believes that the proposed rule change will protect investors

and the generd public by smplifying and clarifying various fee-related provisions of the Code.

! Exchange Act Release No. 34-41056 (February 16, 1999) (File No. SR-NASD-97-79); 64 Fed. Reg. 10041
(March 1, 1999).
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Sdf-Requlatory Organization's Statement on Burden on Competition

NASD Dispute Resolution does not believe that the proposed rule change will result in any

burden on competition that is not necessary or gppropriate in furtherance of the purposes of the

Act, as amended.

5.

Sdf-Regulatory Organization's Statement on Comments on the Proposed Rule Change
Recaived from Membaers, Participants, or Others

Written comments were neither solicited nor received.

Extenson of Time Period for Commission Action

NASD Dispute Resolution does not consent at this time to an extension of the time period

for Commission action specified in Section 19(b)(2) of the Act.

7.

Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accderated
Effectiveness Pursuant to Section 19(b)(2)

Not applicable.

Proposed Rule Change Based on Rules of Another Salf-Regulatory Organization or of the

Commisson

Not applicable.
Exhibits

1. Completed notice of proposed rule change for publication in the Federal Regigter.
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Pursuant to the requirements of the Securities Exchange Act of 1934, NASD Dispute

Resolution has duly caused thisfiling to be sgned on its behdf by the undersgned thereunto duly

authorized.

NASD DISPUTE RESOLUTION, INC.

BY:

Joan C. Conley, Senior Vice President and
Corporate Secretary

Date: March 22, 2001
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EXHIBIT 1
SECURITIES AND EXCHANGE COMMISSION
(Release No. 34- ; File No. SR-NASD- 01-21)

Sdf-Regulatory Organizations, Notice of Filing of Proposed Rule Change by National Association
of Securities Deders, Inc. Relaing to Amendments to the Fee Structure of the Code of Arbitration
Procedure

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”)* and Rule
19b-4 thereunder,? notice is hereby given that on , the National Association of
Securities Deders, Inc. (*“NASD”), through its wholly owned subsidiary, NASD Dispute
Resolution, Inc. (“NASD Dispute Resolution”) filed with the Securities and Exchange Commission
(“SEC” or “Commission”) the proposed rule change as described in Items|, 11, and 111 below,
which Items have been prepared by NASD Dispute Resolution. The Commission is publishing this

notice to solicit comments on the proposed rule change from interested persons.

l. SELF-REGULATORY ORGANIZATION'S STATEMENT OF THE TERMS OF
SUBSTANCE OF THE PROPOSED RULE CHANGE

NASD Dispute Resolution is proposing to amend the Code of Arbitration of Procedure
(“Code’) to darify or amplify several fee-related provisons of the Code. Proposed new language

isinitaics, proposed deletions are in brackets.

! 15 U.S.C. 78s(b)(1).

2 17 CFR 240.19b-4.
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10306. Settlements

[All settlements upon any metter shdl be at the eection of the parties]

(a) Partiesto an arbitration may agree to settle their dispute at any time.

(b) The terms of a settlement agreement do not need to be disclosed to the Association.

However, the paties will remain regponsgble for payment of fees incurred, including fees for

previoudy scheduled hearing sessons. If the parties fail to agree on the dlocation of outstanding

fees, the fees shall be divided equaly among al parties.

* * %

10319. Adjournments

(& Thearbitrator(s) may, in their discretion, adjourn any hearing(s) either upon their own
initiative or upon the request of any party to the arbitration.

(b) [Unlesswaived by the Director of Arbitration upon ashowing of financia need)] If an

adjournment requested by a party is granted after arbitrators have been appointed, the [a] party

requesting the adjournment [after arbitrators have been gppointed shal deposit with the request for
an adjournment,] shal pay afee equd to theinitid depogt of hearing sesson feesfor the first
adjournment and twice the initid deposit of hearing session fees, not to exceed [$1,000] $1,500 for
a second or subsequent adjournment requested by that party. [If the adjournment is granted, the

arbitrator(s) may direct the return of the adjournment fee.] The arbitrators may waive thesefeesin

thair discretion. If more than one party requests the adjournment, the arbitrators shal dlocate the

fees among the requesting parties.
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() Upon recealving a third request consented to by dl parties for an adjournment, the
arbitrator(s) may dismiss the arbitration without prejudice to the Clamant filing a new arbitration.
10328. Amendments

(@ After the filing of any pleadings, if a party dedres to file a new or different pleading,
such change must be made in writing and filed with the Director of Arbitration with sufficient
additiond copies for each arbitrator. The party filing a new or different pleading shdl serve on dl
other parties, a copy of the new or different pleading in accordance with the provisons st forth in
Rule 10314(b). The other parties may, within ten (10) business days from the receipt of service, file
aresponse with dl other parties and the Director of Arbitration in accordance with Rule 10314(b).

(b) If anew or amended pleading increases the amount in dispute, Al filing fees, surcharges,

and process fees required under Rules 10332 and 10333 will be recadculated based on the

amnended amount in dispute.

(c) After apand has been appointed, no new or different pleading may be filed except for
arespongve pleading as provided for in (a) above or with the pandl’ s consent.

* * %

1. SELF-REGULATORY ORGANIZATION'S STATEMENT OF THE PURPOSE OF,
AND STATUTORY BASSFOR, THE PROPOSED RULE CHANGE

Initsfiling with the Commisson, NASD Dispute Resolution included statements concerning
the purpose of and basis for the proposed rule change and discussed any comments it received on

the proposed rule change. The text of these statements may be examined at the places specified in
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Item IV below. NASD Dispute Resolution has prepared summaries, set forth in Sections (A), (B),

and (C) below, of the most significant aspects of such statements.

(A)  Sdf-Regulatory Organization's Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change

(a) Purpose

NASD Dispute Resolution has identified severd provisions of the Code rdating to the
assessment or payment of feesthat have generated confusion for the staff and parties, or otherwise
require amplification or darification. The generd purpose of the proposed rule change is to clarify
or amplify these provisons. The proposed amendment to Rule 10319 would aso harmonize the
rule with recent changes to other parts of the Code.

Settlement Default for the Allocation of Forum Fees

Rule 10306 of the Code provides that parties to arbitrations may settle their dispute at any
time. Theterms of any settlement agreement need not be disclosed. However, sttling parties
remain responsble for payment of outstanding fees, including fees for previoudy held hearing
sessons. NASD Dispute Resol ution encourages parties to agree on how any outstanding fees shdl
be divided among the parties as part of the settlement agreement. Unfortunatdly, this often does not
happen.

When the parties fall to alocate feesin settlements, the staff must present thisissue to the
arbitrator(s) for resolution. Thisis atime-consuming process that is an unnecessary burden to the

arbitrator(s), and can result in surprisesto the parties. To diminate any ambiguity in this areg, the
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proposed rule change would amend Rule 10306 to provide that if settling parties fail to agree on the

alocation of outstanding fees, the fees will be divided equaly among dl parties by defaullt.

Adjournment Fees

The proposed rule change would modify the timing of the payment of adjournment fees.
Rule 10319 of the Code currently requires parties requesting adjournment of an arbitration hearing
to deposit a fee at the time the adjournment is requested. If the adjournment is not granted, the
deposit is returned; if it is granted, the arbitrators may return the deposit in their discretion.

The proposed rule change would minimize the burden this rule places on parties, arbitrators,
and gaff by providing that payment of the adjournment fee is required only if an adjournment is
granted, rather than requiring a deposit of fees when arequest for adjournment is made. Thiswould
eliminate the need for parties to depost funds that may be returned to them, as well as the need for
the staff to track the deposits and issue refunds if necessary. It would aso help to expedite the
resolution of adjournment requests.

The proposed rule change would aso address a technicd imperfection in the current
adjournment fee rule. The current rule provides that, for initid adjournment requests, the fee is
equa to the amount of the initid hearing sesson fee for second or subsequent adjournment
requests, the amount is twice the initia hearing session fee, but not more than $1,000. The intent of
this portion of the current rule is to discourage repeat adjournments, by having second and

subsequent adjournments cost substantialy more than the firgt adjournment. When the NASD’s
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new fee schedule went into effect in March 1999, hearing session fees were generaly incressed.?
For severd claim categories, the hearing session fee now exceeds $1,000, meaning thet the rule as
presently written can result in a lower fee for second and subsequent adjournments. To address
this anomaly, the proposed rule change would increase the current $1,000 cap to $1,500.

Recal culating Fees When Amount in Dispute is Amended

Findly, the proposed rule change would amend Rule 10328 of the Code, governing
amendments to pleadings, to clarify that when a clam is amended to increase the amount in dispute,
NASD Disoute Resolution will recaculate filing fees, hearing sesson deposts, surcharges, and
process fees based on the new, increased dlaim. Thiswill prevent parties from avoiding higher filing
fees and surcharges by initidly daming an artificidly low amount in dispute in their Satement of
dam.

(b) Statutory Badis

NASD Dispute Resolution believes that the proposed rule change is consstent with the
provisons of Section 15A(b)(6) of the Act, which requires, among other things, thet the
Association's rules must be designed to prevent fraudulent and manipulative acts and practices, to
promote just and equitable principles of trade, and, in generd, to protect investors and the public
interest. NASD Dispute Resolution believes that the proposed rule change will protect investors and

the generd public by smplifying and clarifying various fee-rdaed provisons of the Code.

8 Exchange Act Release No. 34-41056 (February 16, 1999) (File No. SR-NASD-97-79); 64 Fed. Reg. 10041
(March 1, 1999).
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(B) SAf-Regulatory Organization's Statement on Burden on Competition

NASD Dispute Resolution does not believe that the proposed rule change will result in any
burden on competition that is not necessary or gppropriate in furtherance of the purposes of the

Act, as amended.

(C) Sdf-Regulatory Organization's Statement on Comments on the Proposed Rule
Change Received from Members, Participants, or Others

Written comments were neither solicited nor received.

1. DATE OF EFFECTIVENESS OF THE PROPOSED RULE CHANGE AND
TIMING FOR COMMISSION ACTION

Within 35 days of the date of publication of this notice in the Federal Register or within such

longer period (i) asthe Commission may desgnate up to 90 days of such dateif it finds such longer
period to be gppropriate and publishes its reasons for so finding or (ii) asto which the sdlf-
regulatory organization consents, the Commission will:

A. by order approve such proposed rule change, or

B. ingtitute proceedings to determine whether the proposed rule change should be
disapproved.

V. SOLICITATION OF COMMENTS

Interested persons are invited to submit written data, views, and arguments concerning the
foregoing. Persons making written submissions should file Sx copies thereof with the Secretary,
Securities and Exchange Commission, 450 Fifth Street, N.W., Washington, D.C. 20549. Copies
of the submisson, al subsequent amendments, al written statements with respect to the proposed

rule change that are filed with the Commission, and al written communications relating to the
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proposed rule change between the Commission and any person, other than those that may be
withheld from the public in accordance with the provisons of 5 U.S.C. 552, will be available for
ingpection and copying in the Commisson's Public Reference Room. Copies of such filing will dso
be avalladle for inspection and copying at the principd office of the NASD. All submissions should
refer to the file number in the caption above and should be submitted by [insert date 21 days from
the date of publication].

For the Commission, by the Divison of Market Regulation, pursuant to delegated authority,

17 CFR 200.30-3(3)(12).

Jonathan G. Katz
Secretary



