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1. Text of Proposed Rule Change 

(a) Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act of 

1934 (“Act”), the National Association of Securities Dealers, Inc. (“NASD” or “Association”), 

through its wholly owned subsidiary, NASD Dispute Resolution, Inc. (“NASD Dispute 

Resolution”), is filing with the Securities and Exchange Commission (“SEC” or “Commission”) 

a proposed rule change to amend the Code of Arbitration Procedure (“Code”) by adopting a new 

Interpretive Material (IM) 10308 to clarify that (1) fees for service as a mediator are not included 

in determining whether an attorney, accountant, or other professional derives 10% of his or her 

annual revenue from industry-related parties; and (2) service as a mediator is not included in 

determining whether an attorney, accountant, or other professional devotes 20% or more of his 

or her professional work to securities industry clients.  Below is the text of the proposed rule 

change.  Proposed new language is underlined; proposed deletions are in brackets. 

* * * 

IM-10308.  Arbitrators Who Also Serve as Mediators1 

 Mediation services performed by mediators who are also arbitrators shall not be included 

in the definition of “professional work” for purposes of Rule 10308(a)(4)(C), so long as the 

mediator is acting in the capacity of a mediator and is not representing a party in the mediation. 

 Mediation fees received by mediators who are also arbitrators shall not be included in the 

definition of “revenue” for purposes of Rule 10308(a)(5)(A)(iv), so long as the mediator is 

acting in the capacity of a mediator and is not representing a party in the mediation. 

 Arbitrators who also serve as mediators shall disclose that fact on their arbitrator 

                                                           
1 This IM will be renumbered as appropriate following Commission approval of the pending revisions of the 
Customer and Industry Codes, SR-NASD-2003-158 and SR-NASD-2004-011. 
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disclosure forms. 

* * * 

(b) Not applicable. 

(c) Not applicable. 

2. Procedures of the Self-Regulatory Organization 

(a) The proposed rule change was approved by the Board of Directors of NASD Dispute 

Resolution at its meeting on November 17, 2004, which authorized the filing of the rule change 

with the SEC.  Counsel for The Nasdaq Stock Market and NASD Regulatory Policy and 

Oversight have been provided an opportunity to consult with respect to the proposed rule 

change, pursuant to the Plan of Allocation and Delegation of Functions by the NASD to its 

Subsidiaries.  No other action by the NASD is necessary for the filing of the proposed rule 

change.  Section 1(a)(ii) of Article VII of the NASD By-Laws permits the NASD Board of 

Governors to adopt NASD Rules without recourse to the membership for approval.   

  The NASD will announce the Commission’s approval of the proposed rule change in a 

Notice to Members to be published no later than 60 days following Commission approval.  The 

effective date will be the date of publication of the Notice to Members announcing Commission 

approval.   

(b) Questions regarding this rule filing may be directed to Jean I. Feeney, Vice President 

and Chief Counsel, NASD Dispute Resolution, at (202) 728-6959. 
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3. Self-Regulatory Organization's Statement of the Purpose of, and Statutory Basis for, the 
Proposed Rule Change 

 
(a) Purpose 

Background 

 The Code classifies arbitrators as “public” or “non-public.”  When investors have a 

dispute with broker/dealer firms or associated persons in NASD arbitration, they are entitled to 

have their cases heard by a panel consisting of either a single public arbitrator, or a majority 

public panel consisting of two public arbitrators and one non-public arbitrator, depending on the 

amount of the claim.2  Several rule changes relating to arbitrator classification were approved by 

the SEC3 and implemented by NASD on July 19, 2004.  These changes amended the definitions 

of public and non-public arbitrators.   

 In the course of implementing the arbitrator classification amendments, NASD surveyed 

its entire roster of arbitrators, asking questions that tracked the new definitions.  In light of 

information contained in their responses, some arbitrators were reclassified from public to non-

public or from non-public to public, and some arbitrators were dropped from the roster for 

various reasons. 

 One new part of the rule provided that arbitrators who were otherwise qualified as public 

could not continue to serve as public if their firms derived more than 10% of their revenue from 

industry parties.  Specifically, Rule 10308(a)(5)(A)(iv) was amended to read as follows: 

 The term “public arbitrator” means a person who is otherwise qualified to serve as an 

arbitrator and…(iv) is not an attorney, accountant, or other professional whose firm 

                                                           
2 See Rule 10308(b).  Rules governing intra-industry arbitrations use the same definitions of public and non-public, 
although the panel composition may vary depending on the nature of the dispute, as well as the amount in dispute.  
See Rule 10202. 
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derived 10 percent or more of its annual revenue in the past 2 years from any persons or 

entities listed in paragraph (a)(4)(A)…. 

Some arbitrators who also serve as mediators were of the opinion that the rule change 

encompassed income in the form of mediation fees paid by industry parties, such that these 

individuals would no longer qualify as public arbitrators under the new rule.  NASD has 

determined that the rule arguably could be construed broadly enough to cover revenue derived 

from serving as a mediator in a case involving an industry party (since both sides in a mediation 

normally pay a share of the mediator’s fees), although this was clearly not the intent of the recent 

rule changes.   

 Therefore, NASD proposes to issue a clarification in an IM that would be printed in the 

Code following Rule 10308.  The IM would make clear that, so long as the mediator is acting in 

the capacity of a mediator and is not representing a party in the mediation:  (1) fees for service as 

a mediator are not included in determining whether an attorney, accountant, or other professional 

derives 10% of his or her annual revenue from industry-related parties under Rule 

10308(a)(5)(A)(iv); and (2) service as a mediator is not included in determining whether an 

attorney, accountant, or other professional devotes 20% or more of his or her professional work 

to securities industry clients, for purposes of Rule 10308(a)(4)(C). 

 In considering this matter, the NASD Dispute Resolution Board also determined that 

parties may wish to know that an arbitrator on their list also serves as a mediator and may be 

familiar with the industry parties or their counsel.  NASD believes that any potential conflict is 

best addressed by ensuring that arbitrators who are mediators disclose this fact in their arbitrator 

                                                                                                                                                                                           
3 See Securities Exchange Act Rel. No. 49573 (Apr. 16, 2004), 69 Fed. Reg. 21871 (Apr. 22, 2004) (File No. SR-
NASD-2003-095). 
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disclosures.  NASD will prepare materials to inform arbitrators of the need to make this 

disclosure, and will add this information to the disclosure forms.   

 (b) Statutory Basis 

NASD believes that the proposed rule change is consistent with the provisions of Section 

15A(b)(6) of the Act, which requires, among other things, that the Association’s rules must be 

designed to prevent fraudulent and manipulative acts and practices, to promote just and equitable 

principles of trade, and, in general, to protect investors and the public interest.  NASD believes 

that the proposed rule change will enhance investor confidence in the fairness and neutrality of 

NASD’s arbitration forum by allowing arbitrators who also serve as neutral mediators to remain 

classified as public arbitrators if they otherwise meet the public arbitrator classification 

requirements. 

4. Self-Regulatory Organization's Statement on Burden on Competition 

NASD does not believe that the proposed rule change will result in any burden on 

competition that is not necessary or appropriate in furtherance of the purposes of the Act, as 

amended. 

5. Self-Regulatory Organization's Statement on Comments on the Proposed Rule Change 
Received from Members, Participants, or Others 

 
Written comments were neither solicited nor received. 

6. Extension of Time Period for Commission Action 

NASD does not consent at this time to an extension of the time period for Commission 

action specified in Section 19(b)(2) of the Act. 

7.  Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accelerated 
Effectiveness Pursuant to Section 19(b)(2) 

 
Not applicable. 
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8.  Proposed Rule Change Based on Rules of Another Self-Regulatory Organization or of 
the Commission 

 
Not applicable. 

9. Exhibits 
 
  1. Completed notice of proposed rule change for publication in the Federal Register. 
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EXHIBIT 1 

SECURITIES AND EXCHANGE COMMISSION 
(Release No. 34-                ; File No. NASD-2005-007) 
 
 

Self-Regulatory Organizations; Notice of Filing of Proposed Rule Change by National 
Association of Securities Dealers, Inc. Relating to a Proposal to adopt a new IM-10308 on 
Mediators Serving as Arbitrators 
 

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”)1 and Rule 

19b-4 thereunder,2 notice is hereby given that on                                            , the National 

Association of Securities Dealers, Inc. (“NASD”), through its wholly owned subsidiary, NASD 

Regulation, Inc. (“NASD Regulation”) filed with the Securities and Exchange Commission 

(“SEC” or “Commission”) the proposed rule change as described in Items I, II, and III below, 

which Items have been prepared by NASD.  The Commission is publishing this notice to solicit 

comments on the proposed rule change from interested persons.   

I. SELF-REGULATORY ORGANIZATION'S STATEMENT OF THE TERMS OF 
SUBSTANCE OF THE PROPOSED RULE CHANGE 

 
NASD is proposing to adopt a new Interpretive Material (IM)-10308 to clarify that (1) 

fees for service as a mediator are not included in determining whether an attorney, accountant, or 

other professional derives 10% of his or her annual revenue from industry- related parties; and 

(2) service as a mediator is not included in determining whether an attorney, accountant, or other 

professional devotes 20% or more of his or her professional work to securities industry clients.  

Below is the text of the proposed rule change.  Proposed new language is in italics; proposed 

deletions are in brackets. 

                                                 
1  15 U.S.C. 78s(b)(1). 
2  17 CFR 240.19b-4. 
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IM-10308.  Arbitrators Who Also Serve as Mediators3 

 Mediation services performed by mediators who are also arbitrators shall not be included 

in the definition of “professional work” for purposes of Rule 10308(a)(4)(C), so long as the 

mediator is acting in the capacity of a mediator and is not representing a party in the mediation. 

 Mediation fees received by mediators who are also arbitrators shall not be included in the 

definition of “revenue” for purposes of Rule 10308(a)(5)(A)(iv), so long as the mediator is acting 

in the capacity of a mediator and is not representing a party in the mediation. 

 Arbitrators who also serve as mediators shall disclose that fact on their arbitrator 

disclosure forms. 

II SELF-REGULATORY ORGANIZATION'S STATEMENT OF THE PURPOSE OF, 
AND STATUTORY BASIS FOR, THE PROPOSED RULE CHANGE 

 
In its filing with the Commission, NASD Regulation included statements concerning the 

purpose of and basis for the proposed rule change and discussed any comments it received on the 

proposed rule change.  The text of these statements may be examined at the places specified in 

Item IV below.  NASD Regulation has prepared summaries, set forth in Sections (A), (B), and 

(C) below, of the most significant aspects of such statements. 

(A) Self-Regulatory Organization's Statement of the Purpose of, and Statutory Basis 
for, the Proposed Rule Change 

 
 (a) Purpose 

 Several rule changes relating to arbitrator classification were approved by the SEC last 

spring and implemented by NASD on July 19, 2004.  These changes amended the definitions of 

“public” and “non-public” arbitrators (non-public arbitrators have some current or recent 

connection with the securities industry, but do not necessarily work in the industry).  In of the 

                                                 
3 This IM will be renumbered following Commission approval of the pending revisions of the Customer and 
Industry Codes, SR-NASD-2003-158 and SR-NASD-2004-011. 
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course of implementing the classification rule, NASD surveyed its entire roster of arbitrators, 

asking questions that tracked the new definitions.  In light of information contained in their 

responses, some arbitrators were reclassified from public to non-public or from non-public to 

public, and some arbitrators were dropped from the roster for various reasons. 

 One new part of the rule provided that arbitrators who were otherwise qualified as public 

could not continue to serve as public if their firms derived more than 10% of their revenue from 

industry parties.  Specifically, Rule 10308(a)(5)(A)(iv) of the Code of Arbitration Procedure was 

amended to read as follows: 

 The term “public arbitrator” means a person who is otherwise qualified to serve as an 

arbitrator and…(iv) is not an attorney, accountant, or other professional whose firm 

derived 10 percent or more of its annual revenue in the past 2 years from any persons or 

entities listed in paragraph (a)(4)(A)…. 

Some arbitrators who also serve as mediators were of the opinion that the rule change 

encompassed income in the form of mediation fees paid by industry parties such that these 

individuals would no longer qualify as public arbitrators under the new rule.   

 The NASD Dispute Resolution Board determined that the rule could be construed 

broadly enough to cover revenue derived from serving as a mediator, although this was clearly 

not the intent of the recent rule changes, and unanimously voted to issue a clarification in an IM 

that would be printed in the Code following Rule 10308.  

 The IM also would make clear that mediation services performed by mediators who are 

also arbitrators is not to be included in the definition of “professional work” for purposes of the 

20% test either, so long as the mediator is acting in the capacity of a mediator and is not 

representing a party in the mediation. 



  Page 12 of 13  

 In considering this matter, the NASD Dispute Resolution Board also determined that 

parties may wish to know that an arbitrator on their list also serves as a mediator and may be 

familiar with the industry parties or their counsel.  NASD staff will add this information to the 

disclosure forms of dual arbitrators/mediators.   

(b) Statutory Basis 

 NASD believes that the proposed rule change is consistent with the provisions of Section 

15A(b)(6) of the Act, which requires, among other things, that the Association’s rules must be 

designed to prevent fraudulent and manipulative acts and practices, to promote just and equitable 

principles of trade, and, in general, to protect investors and the public interest.  NASD believes 

that any potential conflict is best addressed by ensuring that arbitrators who are mediators 

disclose this fact in the arbitrator disclosure history.  NASD will prepare materials to inform 

arbitrators of the need to make this disclosure. 

(B) Self-Regulatory Organization's Statement on Burden on Competition 

NASD Regulation does not believe that the proposed rule change will result in any 

burden on competition that is not necessary or appropriate in furtherance of the purposes of the 

Act, as amended. 

(C) Self-Regulatory Organization's Statement on Comments on the Proposed Rule 
Change Received from Members, Participants, or Others 

 
Written comments were neither solicited nor received  

III. DATE OF EFFECTIVENESS OF THE PROPOSED RULE CHANGE AND TIMING 
FOR COMMISSION ACTION 

 
Within 35 days of the date of publication of this notice in the Federal Register or within 

such longer period (i) as the Commission may designate up to 90 days of such date if it finds 
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such longer period to be appropriate and publishes its reasons for so finding or (ii) as to which 

the self-regulatory organization consents, the Commission will: 

 A. by order approve such proposed rule change, or 

 B. institute proceedings to determine whether the proposed rule change should be 

disapproved. 

IV. SOLICITATION OF COMMENTS 

Interested persons are invited to submit written data, views, and arguments concerning 

the foregoing.  Persons making written submissions should file six copies thereof with the 

Secretary, Securities and Exchange Commission, 450 Fifth Street, N.W., Washington, D.C. 

20549.  Copies of the submission, all subsequent amendments, all written statements with respect 

to the proposed rule change that are filed with the Commission, and all written communications 

relating to the proposed rule change between the Commission and any person, other than those 

that may be withheld from the public in accordance with the provisions of 5 U.S.C. 552, will be 

available for inspection and copying in the Commission's Public Reference Room.  Copies of 

such filing will also be available for inspection and copying at the principal office of the NASD.  

All submissions should refer to the file number in the caption above and should be submitted by 

[insert date 21 days from the date of publication]. 

For the Commission, by the Division of Market Regulation, pursuant to delegated 

authority, 17 CFR 200.30-3(a)(12). 

 

 

Jonathan G. Katz 
Secretary 


