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On October 29, 2004, NASD filed SR-NASD-2004-165 with the Securities and 
Exchange Commission (“SEC”) to amend Rule 2790 to exclude from the definition of 
“new issue” securities offerings of a business development company, a direct 
participation program, and a real estate investment trust and to codify the filing 
requirement for distribution information.  In addition, NASD proposed a technical change 
to the exemption for foreign investment companies in Rule 2790 to clarify the scope of 
the exemption as reflected in a staff memorandum. 

 
Based upon comments from the SEC staff, NASD is filing this partial amendment 

to the proposed rule change as discussed in detail below.  NASD also is including with 
this partial amendment Exhibit 4 (below), which shows marked changes to the text of 
Rule 2790 as it appeared in the preceding filing.  Exhibit 4 shows that the term “book-
running” has been added before the term “managing underwriter” in the text of proposed 
Rule 2790(j)(1) and that the term “business” has been added before the term “days” in 
the text of proposed Rule 2790(j)(1)(B). 

 
On page 4 of the original filing, please add the term “book-running” before the 

term “managing underwriter” in the text of proposed Rule 2790(j)(1) and the term 
“business” before the term “days” in the text of proposed Rule 2790(j)(1)(B).  On page 
18, please add the term “book-running” before the term “managing underwriter” in the 
text of proposed Rule 2790(j)(1) and the term “business” before the term “days” in the 
text of proposed Rule 2790(j)(1)(B).     
 

On page 6, Item 3(a)(I), please remove the term “expressly” from the first 
sentence.  On page 18, Item II(A)(1)(I), please remove the term “expressly” from the first 
sentence. 

 
On page 7, first and second lines from the top of the page, please add a footnote 

cite to “15 U.S.C. 80a-2(a)(48).” after the term “Company Act,” and a footnote cite to 
“26 U.S.C. 856.” after the term “(the “Code”).”  On page 19, eighth and ninth lines from 
the top of the page, please add a footnote cite to “15 U.S.C. 80a-2(a)(48).” after the term 
“Company Act,” and a footnote cite to “26 U.S.C. 856.” after the term “(the “Code”).”     

 
On page 8, first line from the top of the page, please replace the term 

“equivalents” with the term “items.”  On page 20, sixth line from the top of the page, 
please replace the term “equivalents” with the term “items.”    

 
On page 12, last sentence of the last paragraph, please add the term “book-

running” before the term “managing underwriter.”  On page 13, first and second lines 
from the top of the page, please add the term “book-running” before the term “managing 
underwriter.”  On page 25, fourth line from the top of the page, please add the term 
“book-running” before the term “managing underwriter.”  On page 25, eighth and ninth 
lines from the top of the page, please add the term “book-running” before the term 
“managing underwriter.”        
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On page 13, Item 6, please add a footnote cite to “15 U.S.C. 78s(b)(2).” to the end 
of the sentence.   
 
************************************************************************ 

EXHIBIT 4 

Proposed new language in the original filing is underlined 
Proposed deletions in the original filing are bracketed 
Proposed new language in Partial Amendment No. 1 is double-underlined 
 

* * * * *  

2700.  SECURITIES DISTRIBUTIONS 
 

* * * * * 
 

2790.  Restrictions on the Purchase and Sale of Initial Equity Public Offerings 
 

(a)  through (b)  No Change. 
 

(c)  General Exemptions 

The general prohibitions in paragraph (a) of this rule shall not apply to sales to 

and purchases by the following accounts or persons, whether directly or through accounts 

in which such persons have a beneficial interest: 

(1) through (5)  No Change. 

(6) An investment company organized under the laws of a foreign 

jurisdiction, provided that: 

(A)  the investment company is listed on a foreign exchange for 

sale to the public or authorized for sale to the public by a foreign 

regulatory authority; and 

(B)  no person owning more than 5% of the shares of the 

investment company is a restricted person; 
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(7) through (10)  No Change. 
 

(d) through (h)  No Change. 
 

(i)  Definitions 
  

(1) through (8)  No Change. 
 

(9)  “New issue” means any initial public offering of an equity security as 

defined  

in Section 3(a)(11) of the Act, made pursuant to a registration statement or 

offering circular.  New issue shall not include: 

(A)  offerings made pursuant to an exemption under Section 4(1), 

4(2) or 

4(6) of the Securities Act of 1933, or SEC Rule 504 if the securities are 

“restricted securities” under SEC Rule 144(a)(3), or Rule 144A or Rule 

505 or Rule 506 adopted thereunder; 

(B)  offerings of exempted securities as defined in Section 3(a)(12) 

of the Act, and rules promulgated thereunder; 

(C)  offerings of securities of a commodity pool operated by a 

commodity pool operator as defined under Section 1a(5) of the 

Commodity Exchange Act; 

(D)  rights offerings, exchange offers, or offerings made pursuant 

to a merger or acquisition; 

(E)  offerings of investment grade asset-backed securities; 

(F)  offerings of convertible securities; 

(G)  offerings of preferred securities; 
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(H)  offerings of an investment company registered under the 

Investment Company Act of 1940; [and] 

(I)  offerings of securities (in ordinary share form or ADRs 

registered on Form F-6) that have a pre-existing market outside of the 

United States[.]; and 

(J)  offerings of a business development company as defined in 

Section 2(a)(48) of the Investment Company Act of 1940, a direct 

participation program as defined in NASD Rule 2810(a)(4), or a real 

estate investment trust as defined in Section 856 of the Internal Revenue 

Code. 

 (10)  No Change. 

(j)  Information Required to be Filed 

(1)  The book-running managing underwriter of a new issue shall be 

required to file the following information in the time and manner specified by 

NASD with respect to new issues: 

(A)  the initial list of distribution participants and their 

underwriting commitment and retention amounts on or before the offering 

date; and 

(B)  the final list of distribution participants and their underwriting 

commitment and retention amounts no later than three business days after 

the offering date. 

* * * * * 


