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On September 1, 2004, NASD filed SR-NASD-2004-135 to establish new NASD Rule 
2441 to clarify and codify the staff position that market makers that intend to trade on a net basis 
with their customers are required to provide disclosure to, and obtain affirmative consent from, 
non-institutional customers on an order-by-order basis and obtain consent from institutional 
customers, which may be evidenced by the use of a negative consent letter.   

 
On February 16, 2005, in response to comments from the staff of the Securities and 

Exchange Commission (“SEC”), NASD filed Partial Amendment No. 1 to SR-NASD-2004-135 to, 
among other things, delete the words “or similar” after the word “net” in all instances. 

 
On February 25, 2005, NASD filed Partial Amendment No. 2 to SR-NASD-2004-135 to 

correct a formatting error in proposed new Rule 2441(e).   
 
Based on comments from the SEC staff, NASD is filing this Partial Amendment No. 3 to 

SR-NASD-2004-135 to make the changes described below.  NASD is also including Exhibit 4 (see 
below), which reflects the changes to the text of proposed Rule 2441 marked to show additions to 
and deletions from the original filing, with this Partial Amendment No. 3.   

 
This Partial Amendment No. 3 seeks to make the following changes: 
 
On pages 2 and 11 of the original filing, please replace the word “advisor” with the word 

“adviser” in the second to last line of proposed Rule 2441(b). 
 
On pages 7 and 15 of the original filing, please replace the word “advisor” with the word 

“adviser” in the second to last line of the second full paragraph therein.   
 
On pages 3 and 11 of the original filing, please replace proposed Rule 2441(d)(1) as 

follows:  
 

“institutional customer” shall mean a customer whose account qualifies as an 
“institutional account” under Rule 3110(c)(4);  

 
Similarly, in footnote 5 on page 7 and footnote 7 on page 15,  replace the first sentence of 

each such footnote to read as follows: 
 

For purposes of the proposed rule, “institutional customer” shall mean a customer 
whose account qualifies as an “institutional account” under Rule 3110(c)(4).   

 
On pages 5 and 13 of the original filing, replace the third sentence of the first full paragraph 

with the following two sentences so it will read as follows: 
 

The difference between the execution price given to the customer in a net 
transaction and the price of the offsetting transaction to the contra-side (other 
customer or broker-dealer) is in effect the market maker's compensation.  Exchange 
Act Rule 10b-10(a)(2)(ii)(B) does not require such market maker's compensation to 
be separately disclosed on the customer confirmation. 
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 On pages 6 and 14 of the original filing, add the word “logistical” before the word 
“difficulties” in the third sentence of the first full paragraph so it will read as follows: 
 

Members requested guidance on how to document this understanding, and asked for 
permission to use “negative consent” letters, citing logistical difficulties with 
obtaining affirmative consent from customers." 

 
 

******************************************************************** 

EXHIBIT 4 

Exhibit 4 shows the full text of the rule change marking changes from the original filing and all 
prior amendments to this Partial Amendment No. 3, with the language of the original filing together 
with the changes from Partial Amendment No. 1 and Partial Amendment No. 2 shown as if 
adopted.  Proposed new language in this Partial Amendment No. 3 is double underlined; proposed 
deletions in this Partial Amendment No. 3 appear in double brackets. 
 

 

* * * * * 

2441.  Net Transactions with Customers 
 

(a)  Prior to executing a transaction with a customer on a “net” basis as defined in paragraph 

(d) below, a member must provide disclosure to and obtain consent from the customer as provided 

in this Rule. 

(b)  With respect to non-institutional customers, the member must obtain the customer’s 

written consent on an order-by-order basis prior to executing a transaction for or with the customer 

on a “net” basis and such consent must evidence the customer’s understanding of the terms and 

conditions of the order.  For those non-institutional customers that have granted trading discretion 

to a fiduciary (e.g. an investment adviser), a member is permitted to obtain such consent from the 

fiduciary.   

(c)  With respect to institutional customers, a member may obtain customer consent through 

the use of a negative consent letter prior to executing a transaction for or with the customer on a 
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“net” basis.  If evidencing the consent of an institutional customer through the use of a negative 

consent letter, before obtaining such consent, a member must clearly disclose to the institutional 

customer in writing the terms and conditions for handling the customer order(s) and provide the 

institutional customer with a meaningful opportunity to object to the execution of transactions on a 

net basis.  If no objection from the customer is received, then the member may reasonably conclude 

that the institutional customer has consented to the member trading on a “net” basis with the 

customer and the member may rely on such letter for all of the customer’s orders (unless instructed 

otherwise) pursuant to this Rule. 

 (d)  For purposes of this Rule, (1) “institutional customer” shall mean a customer [[that]] 

whose account qualifies as an “institutional account” under Rule 3110(c)(4); and (2) “net” 

transaction shall mean a principal transaction in which a market maker, after having received an 

order to buy (sell) an equity security, purchases (sells) the equity security at one price (from (to) 

another broker-dealer or another customer) and then sells to (buys from) the customer at a different 

price.   

 (e)  Members must retain and preserve all documentation relating to consent obtained 

pursuant to this Rule in accordance with Rule 3110(a). 

 

 
 


