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 On October 15, 2003, NASD filed SR-NASD-2003-158 to reorganize the 
customer portion of the NASD Code of Arbitration Procedure (Customer Code), simplify 
the language, codify current practices, and implement several substantive changes.  
NASD filed Amendment No. 1 to the proposed rule change on January 3, 2005.  
Amendment No. 2 was filed on January 19, 2005, and Amendment No. 3 on April 8, 
2005.  Amendment No. 4, which was a partial amendment, was filed on June 10, 2005, 
and Amendment No. 5 was filed on May 4, 2006. 
  
 NASD is filing this partial Amendment No. 6 to withdraw Proposed Rule 12504, 
Motions to Decide Claims Before a Hearing on the Merits, from the Customer Code.  By 
withdrawing Proposed Rule 12504, NASD proposes to make the following changes to the 
rule filing and accompanying exhibits of Amendment No. 5 (new language is underlined, 
deletions in brackets): 
 
1. On pages 26-27 of Amendment No. 3, under “Dispositive Motions (Proposed 
Rule 12504),” remove the following language: 

[Dispositive Motions (Proposed Rule 12504) 
 Another recurring question in NASD arbitrations is whether, and to what extent, 
arbitrators have the authority to decide dispositive motions before a hearing on the merits. 
In its Follow-up Report on Matters Relating to Securities Arbitration, the General 
Accounting Office (“GAO”) noted that while NASD’s arbitration rules do not 
specifically provide for dispositive motions, case law generally supports the authority of 
arbitrators to grant motions to dismiss claims prior to the hearing on the merits.1  Because 
the Code provides no guidance with respect to this question, arbitrator decisions with 
respect to it lack uniformity.  

Generally, NASD believes that parties have the right to a hearing in arbitration.  
However, NASD also acknowledges that in certain extraordinary circumstances, it would 
be unfair to require a party to proceed to a hearing.   Specifically, the proposed rule 
would:  

• Provide that, except for motions relating to the eligibility of claims under the 
Code’s six year time limit, motions that would resolve a claim before a 
hearing on the merits are discouraged, and may only be granted in 
extraordinary circumstances;  

 
• Require that a prehearing conference before the full panel must be held to 

discuss the motion before the panel could grant it; and  
 

• Allow the panel to issue sanctions against a party for making a dispositive 
motion in bad faith.    

 
NASD believes that this rule proposal, which was developed over several years with 
input from industry and public members of the NAMC, will provide necessary guidance 

                                                 
1 U.S. General Accounting Office, Follow-up Report on Matters Relating to Securities Arbitration (April 
11, 2003).  
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to parties and arbitrators, and make the administration of arbitrations more uniform and 
transparent.  NASD believes that the rule strikes the appropriate balance between 
allowing the dismissal of claims in limited, extraordinary circumstances and reinforcing 
the general principle that parties are entitled to a hearing in arbitration.] 
 
2. On pages 30-32 of the Response to Comments and Amendment No. 5, remove the 
comment summary and response to comments, including the title of the section, under 
“Motions to Decide Claims Before a Hearing on the Merits (Rule 12504).” 

  
3.    On the marked version of the Customer Code, please make the following changes: 

 

 On page 59, under the Table of Contents, Part V, Prehearing Procedures and 
Discovery:  

 12504.   [Motions to Decide Claims Before a Hearing on the Merits] 
Reserved. 

 

 On page 92, under 12502 (Recording Prehearing Conferences): 

(a) [Except as provided in Rule 12504, p] Prehearing conferences will not be 
tape-recorded unless the panel determines otherwise, either on its own 
initiative or upon motion of a party. 

(b) No change. 

 

 On pages 92-93, under 12503 (Motions): 

(a)   Motions 
(1) No change 

(2) No change. 

(3) [Except as provided by Rule 12504, w] Written motions must be served at 
least 20 days before a scheduled hearing, unless the panel decides 
otherwise. 

(4) No change. 

(b)   Responding to Motions  
[Except as provided by Rule 12504, p] Parties have 10 days from the receipt of a 
written motion to respond to the motion, unless the moving party agrees to an 
extension of time, or the Director or the panel decides otherwise.  Responses to 
written motions must be served directly on each other party, at the same time and 
in the same manner.  Responses to written motions must also be filed with the 
Director, with additional copies for each arbitrator, at the same time and in the 
same manner in which they are served on the parties. 
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(c)   Authority to Decide Motions 
 (1) – (4) No change. 

(5) The full panel decides all other motions, including motions relating to the 
eligibility of a claim under Rule 12206, [or to decide a claim or arbitration 
before a hearing under Rule 12504,] unless the Code provides or the parties 
agree otherwise. 

 On pages 93-94: 

12504.  Reserved. [Motions to Decide Claims Before a Hearing on the Merits 
(a) Except as provided in Rule 12206, motions to decide a claim before a hearing 

are discouraged and may only be granted in extraordinary circumstances.   

(b) Motions under this rule must be made in writing.  Unless the parties agree or 
the panel determines otherwise, motions under this rule must be served at least 60 days 
before a scheduled hearing, and parties have 45 days to respond to the motion.  

(c) Motions under this rule will be decided by the full panel.  The panel may not 
grant a motion under this rule unless a prehearing conference on the motion is held, or 
waived by the parties.  Prehearing conferences to consider motions under this rule will be 
tape-recorded.  

  (d) The panel may issue sanctions under Rule 12212 if it determines that a party 
filed a motion under this rule in bad faith.] 

 

 On page 103: 

12700.  Dismissal of Proceeding Prior to Award 
(a) No change.  

 
(b) The panel may dismiss a claim or an arbitration:  
 

• Upon motion of a party under Rule 12206 [or Rule 12504]; or  
 

• (No change.) 

 

4. On pages 217-219, 221-223, and 249 of the Comparison Chart, make the same 
changes as those in No. 3 above. 

 

5. On pages 292, 324-326 and 335 of the final version of the Customer Code, make 
the same changes as those in No. 3 above. 

 


