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Description

Provide a brief description of the proposed rule change (limit 250 characters).

Rule Change to Amend the By-Laws of NASD to Implement Governance and Related Changes to Accommodate the
Consolidation of the Member Firm Regulatory Functions of NASD and NYSE Regulation, Inc.

Contact Information

Provide the name, telephone number and e-mail address of the person on the staff of the self-regulatory organization
prepared to respond to questions and comments on the proposed rule change.

First Name |Patrice ‘ Last Name ‘Gliniecki ‘

Title Senior Vice President & Deputy General Counsel ‘

E-mail patrice.gliniecki@nasd.com ‘

Telephone |(202) 728-8014 Fax |(202) 728-8264
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Pursuant to the requirements of the Securities Exchange Act of 1934,
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Date |03/19/2007

By ‘Patrice Gliniecki ‘ Senior Vice President & Deputy General Counsel
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(Title)
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Form 19b-4 Information

‘ Add HRemoveH View ‘

The self-regulatory organization must provide all required information, presented in a
clear and comprehensible manner, to enable the public to provide meaningful
comment on the proposal and for the Commission to determine whether the
proposal is consistent with the Act and applicable rules and regulations under the Act.

Exhibit 1 - Notice of Proposed Rule Change

‘ Add HRemoveH View ‘

The Notice section of this Form 19b-4 must comply with the guidelines for
publication in the Federal Register as well as any requirements for electronic filing
as published by the Commission (if applicable). The Office of the Federal Register
(OFR) offers guidance on Federal Register publication requirements in the Federal
Register Document Drafting Handbook, October 1998 Revision. For example, all
references to the federal securities laws must include the corresponding cite to the
United States Code in a footnote. All references to SEC rules must include the
corresponding cite to the Code of Federal Regulations in a footnote. All references
to Securities Exchange Act Releases must include the release number, release
date, Federal Register cite, Federal Register date, and corresponding file number
(e.g., SR-[SRO]-xx-xx). A material failure to comply with these guidelines will result in
the proposed rule change being deemed not properly filed. See also Rule 0-3 under
the Act (17 CFR 240.0-3)

Exhibit 2 - Notices, Written Comments,
Transcripts, Other Communications

‘ Add HRemoveH View ‘

Exhibit Sent As Paper Document

L]

Copies of notices, written comments, transcripts, other communications. If such
documents cannot be filed electronically in accordance with Instruction F, they shall
be filed in accordance with Instruction G.

Exhibit 3 - Form, Report, or Questionnaire

‘ Add HRemoveH View ‘

Exhibit Sent As Paper Document

[

Copies of any form, report, or questionnaire that the self-regulatory organization
proposes to use to help implement or operate the proposed rule change, or that is
referred to by the proposed rule change.

Exhibit 4 - Marked Copies

‘ Add HRemoveH View ‘

The full text shall be marked, in any convenient manner, to indicate additions to and
deletions from the immediately preceding filing. The purpose of Exhibit 4 is to permit
the staff to identify immediately the changes made from the text of the rule with which
it has been working.

Exhibit 5 - Proposed Rule Text

‘ Add HRemoveH View ‘

The self-regulatory organization may choose to attach as Exhibit 5 proposed
changes to rule text in place of providing it in Iltem | and which may otherwise be
more easily readable if provided separately from Form 19b-4. Exhibit 5 shall be
considered part of the proposed rule change.

Partial Amendment

If the self-regulatory organization is amending only part of the text of a lengthy
proposed rule change, it may, with the Commission's permission, file only those
portions of the text of the proposed rule change in which changes are being made if
the filing (i.e. partial amendment) is clearly understandable on its face. Such partial
amendment shall be clearly identified and marked to show deletions and additions.
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1. Text of Proposed Rule Change

(a) Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act
of 1934 (“Act”),* the National Association of Securities Dealers, Inc. (“NASD”) is filing
with the Securities and Exchange Commission (“SEC” or “Commission’) a proposed rule
change to amend the By-Laws of NASD (the “NASD By-Laws”) to implement
governance and related changes to accommodate the consolidation of the member firm
regulatory functions of NASD and NYSE Regulation, Inc. (“NYSE Regulation”). The
proposed rule change also would make limited conforming changes to the By-Laws of
NASD Regulation, Inc. (“NASD Regulation By-Laws”).

The text of the proposed rule change is attached as Exhibit 5.

(b) Not applicable.

(c) Not applicable.

2. Procedures of the Self-Requlatory Organization

The proposed rule change was approved by the Board of Governors of NASD
(“NASD Board”) at its meeting on November 21, 2006, which authorized the filing of the
rule change with the SEC. On January 19, 2007, NASD held a special meeting of the
members of NASD eligible to vote on the amendments to the NASD By-Laws. A
quorum of members entitled to vote on the matter was present, in person or by proxy, at
such meeting, and a majority of the quorum approved the amendments to the NASD By-

Laws. No other action by NASD is necessary for the filing of the proposed rule change.

! 15 U.S.C. 78s(b)(1).
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The effective date of the proposed rule change will be the closing of the
Transaction (as defined in the proposed rule change). The proposed rule change will not
become effective if the Transaction does not close.

3. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

@) Purpose
Background and Reasons for the Transaction

The securities industry—both domestically and internationally—is in the midst of
dramatic change. As the industry changes, it has become clear that the self-regulatory
organization (“SRO”) model must be adapted to ensure efficient and effective regulation.
At the moment, both NASD and NYSE Regulation are SROs that oversee the activities of
U.S.-based broker-dealers doing business with the public, approximately 170 of which are
regulated by both organizations. The result is a duplicative, sometimes conflicting system
that makes inefficient use of resources and, as such, can be detrimental to the ultimate
goal of investor protection.

NASD has long supported the idea of one SRO having responsibility for all member
firm regulation.? At the same time, the SEC, Congress, securities firms and independent
observers have long encouraged greater efficiencies, clarity and cost savings in the

regulation of America’s financial markets. For these reasons, NASD and NYSE

2 See NASD’s comment letter dated March 15, 2005 in response to the SEC’s
Concept Release Concerning Self-Regulation, Securities Exchange Act Release
No. 50700 (November 18, 2004), 69 FR 71256 (December 8, 2004) (File No. S7-
40-04).
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Regulation joined together proactively to design a system that would better meet the
needs of today’s investors and securities firms.

With the support and encouragement of the SEC, NASD and NYSE Group, Inc.
(“NYSE Group”) representatives began meeting in June 2006 to discuss options for
changes to the self-regulatory system. A determination was made that the scope of the
discussions should be limited to eliminating redundant member regulation and not to
combine the market regulatory responsibilities of NASD and NYSE Regulation.

On November 28, 2006, NASD and the NYSE Group announced the plan to
consolidate their member regulation operations into a combined organization that will be
the sole U.S. private-sector provider of member firm regulation for securities firms that
do business with the public (the “Transaction”).® This consolidation will streamline the
broker-dealer regulatory system, combine technologies, permit the establishment of a
single set of rules and group examiners with complementary areas of expertise in a single
organization—all of which will serve to enhance oversight of U.S. securities firms and
help ensure investor protection. Moreover, the new organization will be committed to
reducing regulatory costs and burdens for firms of all sizes through greater regulatory
efficiency.

The goals of the consolidation plan are to:

e establish a new organization that will be the single SRO for all securities firms

doing business with the public in the U.S.;

At the closing of the Transaction, NASD will adopt a new corporate name. The
proposed rule change refers to the newly named entity as the “New SRO.”
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e build and sustain the confidence critical to the operation of vibrant capital
markets;
e increase efficient, effective and consistent regulation of securities firms;
e provide cost savings to securities firms of all sizes; and
e strengthen investor protection and market integrity.
None of NASD’s current functions and activities will be eliminated as a result of the
Transaction. The new organization will be responsible for:
e regulatory oversight of all securities firms that do business with the public;
e professional training, testing and licensing of registered persons;
e arbitration and mediation;
e market regulation by contract for The Nasdaq Stock Market, Inc.
(“Nasdaqg”), the American Stock Exchange and the International
Securities Exchange; and
e industry utilities, such as Trade Reporting Facilities and other over-the-counter
operations.
The consolidation plan addresses key issues raised in the SEC’s 2004 Concept

Release Concerning Self-Requlation: (1) the inherent conflicts of interest between SRO

regulatory operations and members, market operations, issuers and stockholders; (2) the
costs and inefficiencies of multiple SROs, arising from multiple SRO rulebooks,

inspection regimes and staff; and (3) the funding SROs have available for regulatory
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operations and the manner in which SROs allocate revenue to regulatory operations.*

The closing of the Transaction and the consolidation of the member firm
regulatory functions of the two organizations is subject to the SEC’s approval of this
proposed rule change, the execution of definitive agreements between NASD and NY SE
Group and obtaining certain additional regulatory approvals.’
Composition of the New SRO Board of Governors during the Transitional Period

The proposed rule change will implement the governance changes at the
combined organization, including a Board structure that balances public and industry
representation, and designates certain governor seats to represent member firms of
various sizes. As further described below, the new governance structure guarantees
industry participation that provides for fair and balanced member representation on the
Board.

For a transitional period commencing on the date of closing of the Transaction
and ending on the third anniversary of the date of closing (the “Transitional Period”), the

New SRO Board of Governors (“New SRO Board”) will consist of 23 governors as

See supra note 2.

> On March 7, 2007, NASD and NYSE Group filed notification reports with the
Department of Justice and the Federal Trade Commission under the Hart-Scott-
Rodino Antitrust Improvements Act of 1976. The waiting period for such a filing
will terminate 30 calendar days after the filing, unless the waiting period is
extended. NASD believes that the completion of the Transaction will not violate
the antitrust laws. NASD also has received a favorable ruling by the Internal
Revenue Service that the Transaction will not affect the tax-exempt status of
NASD or NASD Regulation. NASD and NYSE Group will seek to satisfy all
regulatory filing obligations and observe any required waiting periods prior to the
completion of the Transaction.
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follows: (1) eleven of the governors will be “Public Governors”; (2) ten of the governors
will be “Industry Governors”; and (3) two of the governors will initially be Richard G.
Ketchum, Chief Executive Officer (“CEO”) of NYSE Regulation and Mary L. Schapiro,
CEO of NASD. Mr. Ketchum will serve as Non-Executive Chairman of the New SRO
for a term of three years. Ms. Schapiro will serve as CEO of the New SRO.

The eleven Public Governors will have no material business relationship with a
broker or dealer or an SRO registered under the Exchange Act.

Of the ten Industry Governors, (1) three will be registered with a member that
employs 500 or more registered persons (the “Large Firm Governors”); (2) one will
be registered with a member that employs at least 151 and no more than 499
registered persons (the “Mid-Size Firm Governor”); (3) three will be registered with a
member that employs at least one and no more than 150 registered persons (the
“Small Firm Governors”); (4) one will be associated with a floor member of the New
York Stock Exchange (the “Floor Member Governor”); (5) one will be associated
with an independent dealer or insurance affiliate (the “Independent Dealer/Insurance
Affiliate Governor”); and (6) one will be associated with an investment company
affiliate (the “Investment Company Affiliate Governor”).

The Industry Governors and Public Governors will be appointed or nominated
during the Transitional Period as follows:
e The three Small Firm Governors will be nominated by the NASD Board and
elected by members that have at least one and no more than 150 registered

persons; provided that members of that size also can nominate such
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candidates.

e The one Mid-Size Firm Governor will be nominated jointly by the Board of
Directors of NYSE Group (“NYSE Group Board”) and the NASD Board and
elected by members that have at least 151 and no more than 499 registered persons;
provided that members of that size also can nominate such candidates.

e The three Large Firm Governors will be nominated by the NYSE Group Board
and elected by members that have 500 or more registered persons; provided that
members of that size also can nominate such candidates.

e Five Public Governors will be appointed by the NYSE Group Board.

e Five Public Governors will be appointed by the NASD Board.

e One Public Governor will be appointed jointly by the NYSE Group Board
and the NASD Board.

e The one Floor Member Governor will be appointed by the NYSE Group Board.

e The one Independent Dealer/Insurance Affiliate Governor will be appointed
by the NASD Board.

e The one Investment Company Affiliate Governor will be appointed jointly by the
NYSE Group Board and the NASD Board.

Effective as of closing of the Transaction, the NYSE Group Board and the NASD
Board in office prior to the closing will appoint the Public Governors and Industry
Governors they, either individually or jointly, have the power to appoint. The Public
Governors will hold office for the Transitional Period. The three Large Firm Governors,

three Small Firm Governors and one Mid-Size Governor will be elected as Governors at
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the first annual meeting of members following the closing, which is expected to be held
within ninety days after closing of the Transaction and will hold office until the first
annual meeting of members following the Transitional Period. During the interim period
from closing of the Transaction until the annual meeting, these seven seats will be filled
by three interim Industry Governors appointed by the NASD Board prior to the closing of
the Transaction from industry governors currently on the NASD Board, three interim
Industry Governors appointed by the NYSE Group Board and one interim Industry
Governor jointly appointed by the NYSE Group Board and the NASD Board prior to the
closing of the Transaction.

As a result of the NASD By-Law amendments, members will no longer have the
ability to vote for all New SRO Board candidates in elections, but will have an
opportunity to vote on designated seats on the New SRO Board. Specifically, firms will
vote for industry nominees that are similar in size to their own firm. This means that
small firms and large firms will vote for candidates running for the seats reserved for
their firm size and the mid-sized firms will likewise vote for the mid-sized firm seat. All
other New SRO Board seats will be appointed as described above. All members will
continue to have the ability to vote on any future amendments to the New SRO By-Laws,
as well as in district elections.

The New SRO Board will have a Governor who will preside over executive
sessions of the New SRO Board in the event the Non-Executive Chairman is recused
(“Lead Governor”). The Lead Governor will be selected by the New SRO Board, after

consultation with the CEO. The Board, the CEO, the Non-Executive Chairman and the
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Lead Governor will have the authority to call meetings of the New SRO Board. Both the
CEO and Non-Executive Chairman, and for matters from which the CEO and Non-
Executive Chairman are recused from considering, the Lead Governor, will have the
authority to place items on the New SRO Board agendas.

Governor Vacancies during the Transitional Period

In the event of a vacancy in the governor position held by the CEO of NYSE
Regulation during the Transitional Period, the then CEO of NYSE Regulation will serve
as a governor for the remainder of the Transitional Period. If the CEO of NYSE
Regulation as of closing of the Transaction ceases to occupy the office of Non-Executive
Chairman for any reason during the Transitional Period, then his successor as Non-
Executive Chairman shall be selected by and from a committee comprised of the
Governors that were appointed or nominated by the NYSE Group Board, with the
exception that those Governors that also serve as NYSE Group directors may not become
Non-Executive Chairman nor may his successor as CEO of NYSE Regulation become
Non-Executive Chairman.

In the event of any vacancy among the Large Firm Governors, the Mid-Size Firm
Governor or the Small Firm Governors during the Transitional Period, such vacancy shall
only be filled by, and nominations for persons to fill such vacancy shall be made by, a
committee of the New SRO Board composed of the other Governors appointed or
nominated by the NYSE Group Board in the case of a Large Firm Governor vacancy;
such vacancy shall only be filled by the Board, and nominations for persons to fill such

vacancy shall be made by the Nominating Committee in the case of a Mid-Size Firm
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Governor vacancy; or such vacancy shall only be filled by, and nominations for persons
to fill such vacancy shall be made by, a committee of the New SRO Board composed of
the other Governors appointed or nominated by the NASD Board in the case of a Small
Firm Governor vacancy. In the event the remaining term of office of any such governor is
more than twelve months, nominations shall be made as set forth above, but such vacancy
will be filled by the New SRO members entitled to vote on such governor position at a
meeting of such members called to fill the vacancy.

In the event of any vacancy among the Floor Member Governor, the Investment
Company Affiliate Governor or the Independent Dealer/Insurance Affiliate Governor
during the Transitional Period, such vacancy shall only be filled by, and nominations for
persons to fill such vacancy shall be made by, a committee of the New SRO Board
composed of the other Governors appointed or nominated by the NYSE Group Board in
the case of a Floor Member Governor vacancy; such vacancy shall only be filled by the
New SRO Board, and nominations for persons to fill such vacancy shall be made by the
Nominating Committee in the case of an Investment Company Affiliate Governor
vacancy; or such vacancy shall only be filled by, and nominations for persons to fill such
vacancy shall be made by, a committee of the New SRO Board composed of other
Governors appointed or nominated by the NASD Board in the case of an Independent
Dealer/Insurance Affiliate Governor vacancy.

In the event of any vacancy among those Public Governors appointed by the NYSE
Group Board, such vacancy shall only be filled by, and nominations for persons to fill

such vacancy shall be made by, a committee of the New SRO Board composed of the
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other Governors appointed or nominated by the NYSE Group Board. In the event of any
vacancy among those Public Governors appointed by the NASD Board, such vacancy
shall only be filled by, and nominations for persons to fill such vacancy shall be made by,
a committee of the New SRO Board comprised of the other Governors appointed or
nominated by the NASD Board. In the event of any vacancy of the Public Governor
position jointly appointed by the NYSE Group Board and the NASD Board, such
vacancy shall only be filled by the New SRO Board, and nominations for persons to fill
such vacancy shall be made by the Nominating Committee.
Composition of the New SRO Board after the Transitional Period

Upon the expiration of the Transitional Period, the term of office of the CEO of
NYSE Regulation as a member of the New SRO Board will automatically terminate and
the authorized number of members of the New SRO Board will be reduced by one.®

As of the first annual meeting of members following the Transitional Period, the
Large Firm Governors, the Mid-Size Firm Governor and the Small Firm Governors will
be elected into three classes. The composition of the classes will be arranged as follows:

e the first class, being comprised of one Large Firm Governor and one Small Firm
Governor, will be elected for a term of office expiring at the first succeeding
annual meeting of members;

o the second class, being comprised of one Large Firm Governor, one Mid-Size

6 Under Avrticle VII, Section 4 of the New SRO By-Laws (Composition and
Qualification of the Board), the total number of Governors is determined by the
Board of Governors, with such number being no fewer than 16 nor more than 25
Governors. The number of Public Governors must exceed the number of Industry
Governors.
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Firm Governor and one Small Firm Governor, will be elected for a term of office
expiring at the second succeeding annual meeting of members; and
e the third class, being comprised of one Large Firm Governor and one Small

Firm Governor, will be elected for a term of office expiring at the third

succeeding annual meeting of members.

While these classes are designed to ensure staggered board seats, at no time will
there be less than ten Industry Governor positions on the New SRO Board. At each
annual election following the first annual meeting of members after the Transitional
Period, Large Firm Governors, Small Firm Governors and Mid-Size Firm Governors will
be elected for a term of three years to replace those whose terms expire.

As of the first annual meeting of members following the Transitional Period, the
Public Governors, the Floor Member Governor, the Independent Dealer/Insurance
Affiliate Governor and the Investment Company Affiliate Governor (the “Appointed
Governors™) will be divided by the New SRO Board into three classes, as equal in
number as possible, with the first class holding office until the first succeeding annual
meeting of members, the second class holding office until the second succeeding annual
meeting of members and the third class holding office until the third succeeding annual
meeting of members. Each class will initially contain as equivalent a number as possible
of Appointed Governors who were members of the New SRO Board appointed or
nominated by the NYSE Group Board or are successors to such governor positions, on
the one hand, and Appointed Governors who were members of the New SRO Board

appointed or nominated by the NASD Board or are successors to such governor positions,
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on the other hand, to the extent the New SRO Board determines such persons are to
remain Governors after the Transitional Period. At each annual election following the
first annual meeting of members following the Transitional Period, Appointed
Governors will be appointed by the New SRO Board for a term of three years to replace
those whose terms expire.
Role and Composition of the Nominating Committee

The Nominating Committee will be a committee of the New SRO Board and will
replace the current National Nominating Committee. For the first annual meeting
following the closing of the Transaction, nominations for the seven elected industry
seats will not be made by the Nominating Committee, but instead by the NASD Board
and the NYSE Group Board as constituted prior to the closing of the Transaction. In
addition, prior to the closing, the NASD Board and the NYSE Group Board will identify
and appoint persons for the eleven public seats and three remaining industry seats.

During the Transitional Period, the Nominating Committee will be responsible
solely for nominating persons to fill vacancies in governor seats for which the full New
SRO Board has the authority to fill. Following the Transitional Period, the Nominating
Committee will be responsible for nominating persons for appointment or election to the
New SRO Board, as well as nominating persons to fill vacancies in appointed or elected
governor seats.

During the Transitional Period, members of the Nominating Committee will be
appointed jointly by the New SRO CEO and the CEO of NYSE Regulation as of closing

of the Transaction (or his duly appointed successor as Chair of the New SRO Board),
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subject to ratification of the appointees by the New SRO Board. Following the

Transitional Period, the composition of the Nominating Committee will be determined

by the New SRO Board. At all times, the number of Public Governors on the

Nominating Committee must equal or exceed the number of Industry Governors on the

Nominating Committee. In addition, the Nominating Committee must at all times be

comprised of a number of governors that is a minority of the entire New SRO Board.

The New SRO CEO may not be a member of the Nominating Committee.

Proposed Changes and Comparison to Current NASD By-Laws

The following chart summarizes the material proposed changes as compared to the

current NASD By-Laws and the timing of their effectiveness. The following is only a

summary; the text of the proposed rule change is attached as Exhibit 5.

Topic
Composition
and

Qualification
of the Board

Current By-Laws

The Board consists of no
fewer than 15 nor more than
25 Governors, comprising (i)
the Chief Executive Officer of
the NASD, (ii) if the Board of
Governors determines, from
time to time, in its sole
discretion, that the
appointment of a second
officer of the NASD to the
Board of Governors is
advisable, a second officer of
the NASD, (iii) the President
of NASD Regulation, (iv) the
Chair of the National
Adjudicatory Council and (v)
no fewer than 12 and no
more than 22 Governors
elected by the members of
the NASD. The Governors
elected by the members of
the NASD include a
representative of an issuer of

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

As of Closing, and for the
Transitional Period, the
Board consists of 23
authorized members,
consisting of (i) the Chief
Executive Officer of the
NASD, (ii) the Chief
Executive Officer of NYSE
Regulation, Inc., (iii) eleven
Public Governors, (iv) a
Floor Member Governor,
an Independent Dealer/
Insurance Affiliate
Governor and an
Investment Company
Affiliate Governor and (v)
three Small Firm
Governors, one Mid-Size
Firm Governor and three
Large Firm Governors;
provided, however that the
Board will not include such
Small Firm Governors,

Same as By-Laws for the
Transitional Period, except
that: (i) the Chief Executive
Officer of NYSE
Regulation, Inc. is no
longer a Governor; (ii) the
total number of Governors
is determined by the Board
of Governors, with such
number being no fewer
than 16, nor more than 25
and (iii) the number of
Public Governors is
determined by the Board of
Governors, provided such
number must exceed the
number of Industry
Governors.
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Current By-Laws

investment company shares
or an affiliate of such an
issuer, a representative of an
insurance company, a
representative of a national
retail firm, a representative of
a regional retail or
independent financial
planning member firm, a
representative of a firm that
provides clearing services to
other NASD members, and a
representative of an NASD
member having not more
than 150 registered persons.
The number of Non-Industry
Governors must exceed the
number of Industry
Governors. If the number of
Industry and Non-Industry
Governors is 13-15, the
Board must include at least
four Public Governors. If the
number of Industry and Non-
Industry Governors is 16-17,
the Board must include at
least five Public Governors. If
the number of Industry and
Non-Industry Governors is
18-23, the Board must
include at least six Public
Governors.

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

Mid-Size Firm Governor or
Large Firm Governors, but
rather will include three
persons, who immediately
prior to the Closing are
Industry Governors,
selected by the Board in
office prior to the Closing,
three persons, who
immediately prior to the
Closing qualified as
Industry Governors
pursuant to the By-Laws in
existence prior to the
Closing, selected by the
Board of Directors of
NYSE Group, Inc., and
one person, who
immediately prior to the
Closing qualified as an
Industry Governor
pursuant to the By-Laws in
existence prior to the
Closing, selected by the
Board of Directors of
NYSE Group, Inc. and the
Board of Governors in
office prior to the Closing
jointly, until the election of
such Small Firm
Governors, Mid-Size Firm
Governor and Large Firm
Governors at the first
annual meeting of
members following the
Closing. [NOTE: To allow
for the possibility of a
contested election, the
nominees for the Small
Firm Governor, Mid-Size
Firm Governor or Large
Firm Governor will be
voted upon at an annual
meeting of members
which shall be held as
soon as practicable after
the closing of the
Transaction and is
expected to be held within
ninety days of the closing
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Term of Office
of Governors
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Current By-Laws

The Chief Executive Officer
and, if appointed, the second
officer of the NASD, and the
President of NASD
Regulation serve as
Governors until a successor is
elected, or until death,
resignation or removal.

The Chair of the National
Adjudicatory Council serves
as a Governor for a term of
one year, or until a successor
is duly elected and qualified,
or until death, resignation,
disqualification or removal.

The Governors elected by the
members of the NASD are
divided into three classes and
hold office for a term of no
more than three years, such
term being fixed by the Board
at the time of the nomination
or certification of each such
Governor, or until a
successor is duly elected and
qualified, or until death,
resignation, disqualification or
removal.

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

of the Transaction.]

The Chief Executive
Officer serves as a
Governor until a successor
is elected, or until death,
resignation or removal.

The Chief Executive
Officer of NYSE
Regulation, Inc. as of
Closing serves as a
Governor during the
Transitional Period, until
death, resignation or
removal.

Effective as of Closing, the
Board of Directors of
NYSE Group, Inc.
appoints the NYSE Public
Governors, the Board in
office prior to the Closing
appoints the NASD Public
Governors and the Board
of Directors of NYSE
Group, Inc. and the Board
in office prior to the
Closing jointly appoint the
Joint Public Governor.

Effective as of Closing, the
Board of Directors of
NYSE Group, Inc.
appoints the Floor
Member Governor, the
Board of Governors in
office prior to the Closing
appoints the Independent
Dealer/Insurance Affiliate
Governor and the Board of
Directors of NYSE Group,
Inc. and the Board of
Governors in office prior to
the Closing jointly appoint
the Investment Company
Affiliate Governor.

The Public Governors and

The Chief Executive Officer
serves as a Governor until a
successor is elected, or
until death, resignation or
removal.

Public Governors and the
Floor Member Governor,
the Independent Dealer
/Insurance Affiliate
Governor and the
Investment Company
Affiliate Governor (the
“Appointed Governors”) are
appointed by the Board.

As of the first annual
meeting of members
following the Transitional
Period, the Appointed
Governors are divided by
the Board into three
classes, as equal in number
as possible, with the first
class holding office until the
first succeeding annual
meeting of members, the
second class holding office
until the second succeeding
meeting of members and
the third class holding office
until the third succeeding
annual meeting of
members, or until a
successor is duly appointed
and qualified, or until death,
resignation, disqualification
or removal. Each class
initially contains as
equivalent a number as
possible of Appointed
Governors who were
members of the NYSE
Group Committee during
the Transitional Period or
are successors to such
Governor positions, on the



Topic

Current By-Laws
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By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

the Floor Member
Governor, the Investment
Company Affiliate
Governor and the
Independent
Dealer/Insurance Affiliate
Governor appointed in
accordance with the
preceding paragraphs hold
office for the Transitional
Period, or until death,
resignation, disqualification
or removal.

Three Large Firm
Governors, three Small
Firm Governors and one
Mid-Size Governor are
elected as Governors at
the first annual meeting of
members following the
Closing (the “Initial Member
Elected Governors”). The
Initial Member Elected
Governors hold office until
the first annual meeting of
members following the
Transitional Period, or until
a successor is duly
elected and qualified, or
until death, resignation,
disqualification or removal.

Upon the expiration of the
Transitional Period, the
term of office of the Chief
Executive Officer of NYSE
Regulation, Inc. as a
member of the Board
automatically, and without
any further action,
terminates, such person
no longer is a member of
the Board and the
authorized number of
members of the Board
automatically is reduced
by one.

one hand, and Appointed
Governors who were
members of the NASD
Group Committee during
the Transitional Period or
are successors to such
Governor positions, on the
other hand, to the extent the
Board determines such
persons are to remain
Governors after the
Transitional Period. At each
annual election following
the first annual meeting of
members following the
Transitional Period,
Appointed Governors are
appointed by the Board for
a term of three years to
replace those whose terms
expire.

As of the first annual
meeting of members
following the Transitional
Period, the Large Firm
Governors, the Mid-Size
Firm Governor and the
Small Firm Governors are
divided into three classes,
as equal in number as
possible, with the first class,
being comprised of one
Large Firm Governor and
one Small Firm Governor,
holding office until the first
succeeding annual meeting
of members, the second
class, being comprised of
one Large Firm Governor,
one Mid-Size Firm
Governor and one Small
Firm Governor, holding
office until the second
succeeding annual meeting
of members and the third
class, being comprised of
one Large Firm Governor
and one Small Firm



Topic
Filling of
Vacancies
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Current By-Laws

If an elected Governor
position becomes vacant,
whether because of death,
disability, disqualification,
removal or resignation, the
National Nominating
Committee nominates, and
the Board elects by majority
vote of the remaining
Governors then in office, a
person satisfying the
classification (Industry, Non-
Industry or Public Governor)
for the governorship to fill
such vacancy, except that if
the remaining term of office
for the vacant Governor
position is not more than six
months, no replacement is
required. If the remaining
term of office for the vacant
Governor position is more
than one year, the Governor
elected by the Board to fill
such position stands for
election in the next annual
election.

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

In the event the Chief
Executive Officer of NYSE
Regulation, Inc. as of
Closing no longer serves
as a Governor during the
Transitional Period, the
then Chief Executive
Officer of NYSE
Regulation, Inc. serves as
a Governor for the
remainder of the
Transitional Period, until
death, resignation or
removal.

In the event of any
vacancy among the NYSE
Public Governors, the
Joint Public Governor or
NASD Public Governors
during the Transitional
Period, such vacancy is
only filled by, and
nominations for persons to
fill such vacancy are made
by, the NYSE Group
Committee in the case of a
vacant NYSE Public
Governor position, such
vacancy is only filled by

Governor, holding office
until the third succeeding
annual meeting of
members, or until a
successor is duly elected
and qualified, or until death,
resignation, disqualification
or removal. At each annual
election following the first
annual meeting of members
following the Transitional
Period, Large Firm
Governors, Small Firm
Governors and the Mid-Size
Firm Governor are elected
for a term of three years to
replace those whose terms
expire.

In the event of any vacancy
among the Large Firm
Governors, the Mid-Size
Firm Governor or the Small
Firm Governors, such
vacancy is only filled by the
Large Firm Governor
Committee in the case of a
Large Firm Governor
vacancy, the Board in the
case of a Mid-Size Firm
Governor vacancy or the
Small Firm Governor
Committee in the case of a
Small Firm Governor
vacancy; provided,
however, that in the event
the remaining term of office
of any Large Firm, Mid-Size
Firm or Small Firm
Governor position that
becomes vacant is for more
than 12 months, such
vacancy is filled by the
members of the New SRO
entitled to vote thereon at a
meeting thereof convened
to vote thereon.

All other vacancies are



Topic

Current By-Laws
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By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

the Board, and
nominations for persons to
fill such vacancy are made
by the Nominating
Committee, in the case of
a vacant Joint Public
Governor position or such
vacancy is only filled by,
and nominations for
persons to fill such vacancy
are made by, the NASD
Group Committee in the
case of a vacant NASD
Public Governor position.

In the event of any
vacancy among the Floor
Member Governor, the
Investment Company
Affiliate Governor or the
Independent
Dealer/Insurance Affiliate
Governor during the
Transitional Period, such
vacancy is only filled by,
and nominations for
persons to fill such
vacancy are made by, the
NYSE Group Committee in
the case of a Floor
Member Governor
vacancy, such vacancy is
only filled by the Board,
and nominations for
persons to fill such
vacancy are made by the
Nominating Committee, in
the case of an Investment
Company Affiliate
Governor vacancy or such
vacancy is only filled by,
and nominations for
persons to fill such
vacancy are made by, the
NASD Group Committee
in the case of an
Independent
Dealer/Insurance Affiliate
Governor vacancy.

filled by the Board.



Topic

Nominations

Current By-Laws

The National Nominating
Committee, which is not a

Page 22 of 144

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

In the event of any
vacancy among the Large
Firm Governors, the Mid-
Size Firm Governor or the
Small Firm Governors
during the Transitional
Period, such vacancy is
only filled by, and
nominations for persons to
fill such vacancy are made
by, the NYSE Group
Governor Committee in
the case of a Large Firm
Governor vacancy, such
vacancy is only filled by
the Board, and
nominations for persons to
fill such vacancy are made
by the Nominating
Committee, in the case of
the Mid-Size Firm
Governor vacancy or such
vacancy is only filled by,
and nominations for
persons to fill such
vacancy are made by, the
NASD Governor
Committee in the case of a
Small Firm Governor
vacancy: provided,
however, that in the event
the remaining term of
office of any Large Firm,
Mid-Size Firm or Small
Firm Governor position
that becomes vacant is for
more than 12 months,
nominations shall be made
as set forth above in this
paragraph, but such
vacancy is filled by the
members of the New SRO
entitled to vote thereon at
a meeting thereof
convened to vote thereon.

In the case of the first
annual meeting of

The Nominating
Committee, which is a



Topic

Composition
and
Qualifications
of the
Nominating
Committee

Page 23 of 144

Current By-Laws

committee of the Board,
nominates and, in the event
of a contested election, may
support: Industry, Non-
Industry and Public
Governors for each vacant or
new Governor position on the
NASD Board for election by
the membership; Industry,
Non-Industry and Public
Directors for each vacant or
new position on the NASD
Regulation Board and the
NASD Dispute Resolution
Board for election by the
stockholder; and Industry,
Non-Industry, and Public
members for each vacant or
new position on the National
Adjudicatory Council for
appointment by the NASD
Regulation Board.

The National Nominating
Committee consists of no
fewer than six and no more
than nine members. The
number of Non-Industry
committee members equals
or exceeds the number of
Industry committee members.
If the National Nominating
Committee consists of six
members, at least two must
be Public committee
members. If the National
Nominating Committee
consists of seven or more
members, at least three must
be Public committee
members. No officer or
employee of the NASD
serves as a member of the
National Nominating
Committee in any voting or
non-voting capacity. No more

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

members following the
Closing, nominations are
by the Board of Directors of
NYSE Group, Inc. with
respect to Large Firm
Governors, jointly by the
Board of Directors of
NYSE Group, Inc. and the
Board in office prior to the
Closing with respect to the
Mid-Size Firm Governor
and by the Board in office
prior to the Closing with
respect to Small Firm
Governors.

The Nominating
Committee is jointly
populated by the Chief
Executive Officer and the
Chief Executive Officer of
NYSE Regulation, Inc. as
of Closing (or his duly
appointed or elected
successor as Chair of the
Board), subject to
ratification of the
appointees by the Board.
The number of Public
Governors on the
Nominating Committee
equals or exceeds the
number of Industry
Governors on the
Nominating Committee.
The Nominating
Committee is at all times
comprised of a number of

committee of the Board,
nominates and, in the
event of a contested
election, may support:
Large Firm, Mid-Size Firm,
Small Firm, Public, Floor
Member, Independent
Dealer/Insurance Affiliate
and Investment Company
Affiliate Governors for each
vacant or new Governor
position on the New SRO
Board; Industry and Public
Directors for each vacant
or new position on the
NASD Regulation Board
and the NASD Dispute
Resolution Board for
election by the stockholder;
and Industry and Public
members for each vacant
or new position on the
National Adjudicatory
Council for appointment by
the NASD Regulation
Board.

The Nominating Committee
consists of such number of
members of the Board as
the Board determines from
time to time. The number
of Public Governors on the
Nominating Committee
equals or exceeds the
number of Industry
Governors on the
Nominating Committee.
The Nominating Committee
is at all times comprised of
a number of members
which is a minority of the
entire Board and the Chief
Executive Officer may not
be a member of the
Nominating Committee.
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Required
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Composition
of Board
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Current By-Laws

than three of the National
Nominating Committee
members and no more than
two of the Industry committee
members are current
members of the NASD Board.

A National Nominating
Committee member may not
simultaneously serve on the
National Nominating
Committee and the Board,
unless such member is in his
or her final year of service on
the Board, and following that
year, that member may not
stand for election to the
Board until such time as he or
she is no longer a member of
the National Nominating
Committee.

NASD is required to have an
Audit Committee and a
National Nominating
Committee.

Unless otherwise provided in
the By-Laws, any committee
having the authority to
exercise the powers and

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

members which is a
minority of the entire
Board and the Chief
Executive Officer may not
be a member of the
Nominating Committee.

New SRO is required to
have the following
committees of the Board:
the NASD Group
Committee; the NYSE
Group Committee; the
Small Firm Governor
Committee and the Large
Firm Governor
Committee, which have
the authority described
above in “Filling of
Vacancies” and below in
“Chair.” New SRO also is
required to have Audit,
Finance and Nominating
Committees and, during
the first year of the
Transitional Period or as
may be extended
thereafter by the Board,
an Integration Committee.

The NASD Group
Committee, the NYSE
Group Committee, the
Small Firm Governor

New SRO is required to
have the following
committees of the Board:
the Small Firm Governor
Committee and the Large
Firm Governor Committee,
which have the authority
described above in “Filling
of Vacancies.” New SRO
also is required to have
Audit, Finance and
Nominating Committees.

The Small Firm Governor
Committee and the Large
Firm Governor Committee
are composed as



Topic

Executive
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Current By-Laws

authority of the Board has a
percentage of Non-Industry

committee members at least
as great as the percentage of

Non-Industry Governors on
the Board and a percentage

of Public committee members

at least as great as the
percentage of Public
Governors on the Board.

The Executive Committee

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

Committee and the Large
Firm Governor Committee
are composed as
described below in the
description of such defined
terms. Unless otherwise
provided in the By-Laws,
any other committee
having the authority to
exercise the powers and
authority of the Board has
a number of Public
Governors as members
thereof in excess of the
number of Industry
Governors which are
members thereof. In
addition, any committee of
the Board having the
authority to exercise the
powers and authority of
the Board (with the
exception of the Large
Firm Governor Committee,
the Small Firm Governor
Committee, the NASD
Group Committee and the
NYSE Group Committee)
also has (i) a percentage
of members (to the
nearest whole number of
committee members) that
are members of the NASD
Group Committee at least
as great as the percentage
of Governors on the Board
that are members of the
NASD Group Committee;
and (ii) a percentage of
members (to the nearest
whole number of
committee members) that
are members of the NYSE
Group Committee at least
as great as the percentage
of Governors on the Board
that are members of the
NYSE Group Committee.

The Executive

described below in the
description of such
defined terms. Unless
otherwise provided in the
By-Laws, any other
committee having the
authority to exercise the
powers and authority of
the Board has a number of
Public Governors as
members thereof in
excess of the number of
Industry Governors which
are members thereof.

Same as Transitional



Topic

Committee
Composition

Integration
Committee
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Meetings of
Members
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Current By-Laws

consists of no fewer than five
and no more than eight
Governors. The Executive
Committee includes the Chief
Executive Officer of the
NASD, and at least one
Director of NASD Regulation.
The Executive Committee
has a percentage of Non-
Industry committee members
at least as great as the
percentage of Non-Industry
Governors on the whole
Board and a percentage of
Public committee members at
least as great as the
percentage of Public
Governors on the whole
Board.

No such committee.

An annual meeting of
members of the NASD is held
on such date and at such
place as the Board
designates. The business of
the annual meeting includes
the election of the members
of the Board, Industry, Non-
Industry and Public, by all of
the members of the NASD.

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

Committee consists
of no fewer than

five and no more than
eight Governors. The
Executive Committee
includes the Chief
Executive Officer of
the New SRO and the
Chair of the Board.

The Board shall appoint an
Integration Committee with
a term of one year unless
continued for a longer
period by resolution of the
Board. The Chair of the
Board shall be the Chair of
the Integration Committee.

Except for the first annual
meeting following the
Closing at which Large
Firm Governors, the Mid-
Size Firm Governor and
Small Firm Governors are
elected, there are no
annual meetings of
members during the
Transitional Period. At
such first annual meeting,
Small Firm members are
only entitled to vote for the
election of Small Firm
Governors, Mid-Size Firm
members are only entitled
to vote for the election of
the Mid-Size Firm
Governor and Large Firm
members are only entitled
to vote for the election of

Period.

Not applicable.

An annual meeting of
members of the New SRO
is held on such date and
at such place as the Board
designates. The business
of the annual meeting
includes the election of the
Small, Mid-Size and Large
Firm members of the
Board. Small Firm
members are only entitled
to vote for the election of
Small Firm Governors,
Mid-Size Firm members
are only entitled to vote for
the election of the Mid-
Size Firm Governor and
Large Firm members are
only entitled to vote for the
election of Large Firm
Governors.



Topic Current By-Laws

Authority to Not specified.
Call Special

Meetings of

the Board

Authority to Not specified.

Include ltems
on the Agenda
for Meetings
of the Board

Chair Elected by the Board from

among its members.
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By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

Large Firm Governors.

Special meetings of the
Board of the New SRO
may be called by the
Board, the Chief Executive
Officer of the New SRO,
the Chair or the Lead
Governor.

Each of the Chief
Executive Officer of the
New SRO and the Chair,
and with respect to
matters from which the
Chief Executive Officer of
the New SRO and the
Chair recuse themselves,
the Lead Governor, has
the authority to include
matters on the agenda of a
meeting of the Board.

The Chair is the Chief
Executive Officer of NYSE
Regulation, Inc. as of
Closing so long as he
remains a Governor. In
the event the Chief
Executive Officer of NYSE
Regulation, Inc. as of the
Closing ceases to be a
Chair during the
Transitional Period,
subject to the Restated
Certificate of Incorporation
and the By-Laws, the
Chair is selected by the
NYSE Group Committee
from among its members;
provided that the Chair so
selected may not be a
member of the Board of
Directors of NYSE Group,
Inc. nor may the
successor Chief Executive
Officer of NYSE
Regulation, Inc. serve as
Chair.

Same as the Transitional
Period.

Same as the Transitional
Period.

Elected by the Board from
among its members.
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The proposed amendments to the NASD By-Laws also include changes or

additions to certain defined terms. In addition to changes to accommodate the new

governance structure, the proposed rule change would amend the definition of

“disqualification” in the NASD By-Laws to conform to the federal securities laws, such

that any person subject to a statutory disqualification under the Exchange Act also would

be subject to disqualification under NASD rules.’

These changes or additions to the defined terms in the NASD By-Laws include

the following:

Term

Closing

Disqualification

Floor Member
Governor

Independent Dealer/

Current By-Laws

Not applicable.

As currently written, the definition lists
some, but not all, of the grounds for
statutory disqualification contained in
Section 3(a)(39) of the Exchange Act.

Not applicable.

Not applicable.

7

By-Laws Effective at Closing and
through and
after the Transitional Period

Means the closing of the consolidation of
certain member firm regulatory functions
of NYSE Regulation, Inc. and NASD.

Means the definition that is contained
in Section 3(a)(39) of the Exchange
Act. The purpose of the amendment is
to conform the By-Laws directly to the
statutory provision that NASD is
obligated to enforce, as well as to
conform the By-Laws to any
subsequent amendments to the
Statute.

Means a member of the Board
appointed as such who is a person
associated with a member (or a firm in
the process of becoming a member)
which is a specialist or floor broker on
the New York Stock Exchange trading
floor.

Means a member of the Board

NASD will be filing a subsequent rule change to address the applicable eligibility

proceedings for persons subject to disqualification as a result of the proposed
change in definition.



Term

Insurance Affiliate
Governor

Industry Governor or
Industry committee
member
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Current By-Laws

Means a Governor (excluding the
Chief Executive Officer of the NASD
and the President of NASD
Regulation) or committee member
who: (1) is or has served in the prior
three years as an officer, director or
employee of a broker or dealer,
excluding an outside director or a
director not engaged in the day-to-
day management of a broker or
dealer; (2) is an officer, director
(excluding an outside director) or
employee of an entity that owns more
than ten percent of the equity of a
broker or dealer, and the broker or
dealer accounts for more than five
percent of the gross revenues
received by the consolidated entity; (3)
owns more than five percent of the
equity securities of any broker or
dealer, whose investments in brokers
or dealers exceed ten percent of his
or her net worth, or whose ownership
interest otherwise permits him or her
to be engaged in the day-to-day
management of a broker or dealer;
(4) provides professional services to
brokers or dealers, and such services
constitute 20 percent or more of the
professional revenues received by the
Governor or committee member or 20
percent or more of the gross
revenues received by the Governor’'s
or committee member’s firm or
partnership; (5) provides professional
services to a director, officer or
employee of a broker, dealer or
corporation that owns 50 percent or
more of the voting stock of a broker or
dealer, and such services relate to
the director’s, officer’s or employee’s
professional capacity and constitute
20 percent or more of the

By-Laws Effective at Closing and
through and
after the Transitional Period

appointed as such who is a person
associated with a member which is an
independent contractor financial
planning member firm or an insurance
company, or an affiliate of such a
member.

Means the Floor Member Governor, the
Independent Dealer/Insurance Affiliate
Governor and the Investment Company
Affiliate Governor and any other
Governor (excluding the Chief Executive
Officer of the New SRO and, during the
Transitional Period, the Chief Executive
Officer of NYSE Regulation, Inc.) or
committee member who: (1) is or has
served in the prior year as an officer,
director (other than as an independent
director), employee or controlling person
of a broker or dealer, or (2) has a
consulting or employment relationship
with or provides professional services to
a self-regulatory organization registered
under the Exchange Act, or has had any
such relationship or provided any such
services at any time within the prior year.



Term

Investment Company
Affiliate Governor

Joint Public Governor

Large, Mid-Size and
Small Firms

Large Firm, Mid-Size
Firm and Small Firm
Governors

Large Firm Governor
and Small Firm

Governor Committees

Lead Governor
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Current By-Laws

professional revenues received by the
Governor or committee member or 20
percent or more of the gross
revenues received by the Governor’'s
or committee member’s firm or
partnership; or (6) has a consulting or
employment relationship with or
provides professional services to the
NASD, NASD Regulation, NASD
Dispute Resolution, or a market for
which NASD provides regulation, or
has had any such relationship or
provided any such services at any
time within the prior three years.

Not applicable.

Not applicable.

Not applicable.

Not applicable.

Not applicable.

Not applicable.

By-Laws Effective at Closing and
through and
after the Transitional Period

Means a member of the Board appointed
as such who is a person associated with
a member which is an investment
company (as defined in The Investment
Company Act of 1940, as amended) or
an affiliate of such a member.

Means the one Public Governor to be
appointed as such by the Board of
Directors of NYSE Group, Inc. and the
Board in office prior to the Closing jointly.

Mean any broker or dealer admitted to
membership in the New SRO which, at
the time of determination, has 1-150,
151-499 or 500 or more registered
persons, respectively.

Mean members of the Board to be
elected by Large, Mid-Size and Small
Firm members, respectively, provided,
however, that in order to be eligible to
serve, a Large Firm, Mid-Size Firm and
Small Firm Governor must be an
Industry Governor and must be
registered with a member which is a
Large Firm, Mid-Size Firm or Small Firm
member, as the case may be.

Means a committee of the Board
comprised of all of the Large Firm
Governors or Small Firm Governors, as
the case may be.

Means a member of the Board elected



Term

NASD Public
Governors and NYSE
Public Governors

NASD Group
Committee

NYSE Group
Committee

Non-Industry Governor
or Non-Industry
committee member
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Current By-Laws

Not applicable.

Not applicable.

Not applicable.

Means a Governor (excluding the
Chief Executive Officer and any other
officer of the NASD, the President of
NASD Regulation) or committee
member who is: (1) a Public
Governor or committee member; (2)
an officer or employee of an issuer of
securities listed on a market for which
NASD provides regulation; (3) an
officer or employee of an issuer of
unlisted securities that are traded in
the over-the-counter market; or (4)
any other individual who would not be
an Industry Governor or committee
member.

By-Laws Effective at Closing and
through and
after the Transitional Period

as such by the Board, provided,
however, that any member of the Board
who is concurrently serving as a member
of the Board of Directors of NYSE
Group, Inc. is not eligible to serve as the
Lead Governor.

Mean the five Public Governors to be
appointed as such by the Board in office
prior to the Closing and the five Public
Governors to be appointed as such by
the Board of Directors of NYSE Group,
Inc., respectively, effective as of Closing.

Means a committee of the Board
comprised of the five Public Governors
and the Independent Dealer/Insurance
Affiliate Governor appointed as such by
the Board in office prior to Closing, and
the Small Firm Governors which were
nominated for election as such by the
Board in office prior to Closing, and in
each case their successors.

Means a committee of the Board
comprised of the five Public Governors
and the Floor Member Governor
appointed as such by the Board of
Directors of NYSE Group, Inc., and the
Large Firm Governors which were
nominated for election as such by the
Board of Directors of NYSE Group, Inc.,
and in each case their successors.

Not applicable.
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By-Laws Effective at Closing and
through and

Term Current By-Laws after the Transitional Period

Public Governor or Means a Governor or committee Means any Governor or committee

Public committee member who has no material member who is not the Chief Executive

member business relationship with a broker or  Officer of the New SRO or, during the
dealer or the NASD, NASD Transitional Period, the Chief Executive
Regulation, NASD Dispute Officer of NYSE Regulation, Inc., who is
Resolution, or a market for which not an Industry Governor and who
NASD provides regulation. otherwise has no material business

relationship with a broker or dealer or a
self-regulatory organization registered
under the Exchange Act, other than as a
public director of such a self-regulatory
organization.

Transitional Period Not applicable. Means the period commencing on the
date of the Closing and ending on the
third anniversary of the date of the
Closing.

There also are certain other non-substantive changes reflected in Exhibit 5. For
example, each reference to “the NASD” or “NASD” in the NASD By-Laws will be
replaced with “the Corporation” in contemplation of the change in the name of the
corporation. In addition, each reference to the “Rules of the Association” in the NASD
By-Laws will be replaced with the “Rules of the Corporation.” As noted in Item 2 above,
the effective date of the proposed rule change will be the closing of the Transaction.
Assuming SEC approval of the proposed rule change, corresponding changes will be made
to NASD’s Certificate of Incorporation. The effective date of the corresponding changes
to NASD’s Certificate of Incorporation also will be the closing of the Transaction.
Proposed Changes to NASD Regulation By-Laws

In 1996, based on recommendations of a committee appointed by the NASD
Board, NASD formed its subsidiary NASD Regulation (in addition to the already existing

Nasdaq) and adopted the Plan of Allocation and Delegation of Functions by NASD to
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Subsidiaries (“Delegation Plan™) to reflect its change in corporate structure.® In 2000,
NASD created another subsidiary for its mediation and arbitration functions, NASD
Dispute Resolution. Following the closing of the Transaction, the New SRO will
evaluate the role and governance structure of the subsidiaries and the ongoing need for
the Delegation Plan. At this time, the proposed rule change would make limited
conforming changes to the NASD Regulation By-Laws solely to reflect the proposed
governance structure of the New SRO Board.

First, in light of the new proposed composition of the New SRO Board, the
proposed rule change would amend Section 5.2 of the NASD Regulation By-Laws
(Number of Members and Qualifications of the National Adjudicatory Council (“NAC™))
to eliminate the reference that the Chairman of the NAC shall serve as a Governor of the
NASD Board for a one-year term. Second, because the Chairman of the NAC may
continue to serve as a Director of the NASD Regulation Board, the proposed rule change
would eliminate the requirement in Section 4.3 (Qualifications) that only Governors of
the NASD Board shall be eligible for election to the NASD Regulation Board. Finally,
NASD proposes to amend the statement in Section 4.3 that provides that the CEO of
NASD shall be an ex-officio non-voting member of the NASD Regulation Board, to
reflect that Ms. Schapiro will occupy both the position of CEO of the New SRO and the

President of NASD Regulation. In particular, the proposed rule change would clarify

8 On December 20, 2006, NASD eliminated its delegation of authority to Nasdaq
under the Delegation Plan and effectuated complete separation with Nasdaq,
including dissolution of NASD’s controlling share in Nasdag.
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that where the CEO of the New SRO also serves as President of NASD Regulation, then
the person shall have all powers, including voting powers, granted to all other Directors
pursuant to applicable law, the Restated Certificate of Incorporation, the Delegation Plan
and the NASD Regulation By-Laws.

As noted in Item 2 above, the effective date of the proposed rule change will be
the closing of the Transaction.

(b) Statutory Basis

NASD believes that the proposed rule change is consistent with the provisions of
Section 15A of the Act, including Section 15A(b)(2) of the Act,’ in that it provides for
the organization of the New SRO in a manner that will permit the New SRO to carry out
the purposes of the Act, to comply with the Act, and to enforce compliance by New SRO
members and persons associated with members with the Act, the rules and regulations
thereunder, New SRO rules and the federal securities laws. NASD further believes that
the proposed rule change is consistent with Section 15A(b)(4) of the Act™® in that the
amendments are designed to assure a fair representation of the New SRO’s members in
the selection of its Governors and administration of its affairs, as well as to comply with
the public participant requirements of the Act. Moreover, firms that today are regulated
by both NASD and NYSE Regulation will benefit from the elimination of the current
duplication of regulatory review of these firms. The Transaction, as reflected in the

proposed rule change, will further benefit members as it will streamline the broker-dealer

° 15 U.S.C. 780-3(b)(2).

10 15 U.S.C. 780-3(b)(4).
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rules and group examiners with complementary areas of expertise in a single organization

— all of which will serve to enhance oversight of U.S. securities firms and help to ensure
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investor protection.

4.

competition that is not necessary or appropriate in furtherance of the purposes of the Act.

5.

Self-Requlatory Organization’s Statement on Burden on Competition

NASD does not believe that the proposed rule change will result in any burden on

Self-Requlatory Organization’s Statement on Comments on the Proposed

Rule Change Received from Members, Participants, or Others

Written comments were neither solicited nor received.

Extension of Time Period for Commission Action

NASD does not consent at this time to an extension of the time period for

Commission action specified in Section 19(b)(2) of the Act.*

7.

Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for
Accelerated Effectiveness Pursuant to Section 19(b)(2)

Not applicable.

Proposed Rule Change Based on Rules of Another Self-Requlatory
Organization or of the Commission

Not applicable.
Exhibits

Exhibit 1. Completed notice of proposed rule change for publication in the

Federal Reqister.

11

15 U.S.C. 785(b)(2).
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Exhibit 5. Proposed changes to NASD By-Laws and NASD Regulation By-

Laws.
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EXHIBIT 1
SECURITIES AND EXCHANGE COMMISSION
(Release No. 34- ; File No. SR-NASD-2007-023)

Self-Regulatory Organizations: National Association of Securities Dealers, Inc.; Notice
of Filing of Proposed Rule Change to Amend the By-Laws of NASD to Implement
Governance and Related Changes to Accommodate the Consolidation of the Member
Firm Regulatory Functions of NASD and NYSE Regulation, Inc.

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”)! and
Rule 19b-4 thereunder,” notice is hereby given that on , the
National Association of Securities Dealers, Inc. (“NASD”) filed with the Securities and
Exchange Commission (“SEC” or “Commission”) the proposed rule change as described
in Items I, 11, and 111 below, which Items have been prepared by NASD. The
Commission is publishing this notice to solicit comments on the proposed rule change

from interested persons.

l. Self-Requlatory Organization’s Statement of the Terms of Substance of the
Proposed Rule Change

NASD is proposing to amend the By-Laws of NASD (the “NASD By-Laws”) to
implement governance and related changes to accommodate the consolidation of the
member firm regulatory functions of NASD and NYSE Regulation, Inc. (“NYSE
Regulation™). The proposed rule change also would make limited conforming changes to
the By-Laws of NASD Regulation, Inc. (“NASD Regulation By-Laws”).

The text of the proposed rule change is attached as Exhibit 5.

I1. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory

! 15 U.S.C. 78s(b)(1).

2 17 CFR 240.19b-4.



Page 38 of 144

Basis for, the Proposed Rule Change

In its filing with the Commission, NASD included statements concerning the
purpose of and basis for the proposed rule change and discussed any comments it
received on the proposed rule change. The text of these statements may be examined at
the places specified in Item IV below. NASD has prepared summaries, set forth in
sections A, B, and C below, of the most significant aspects of such statements.

A. Self-Requlatory Organization’s Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule Change

1. Purpose
Background and Reasons for the Transaction

The securities industry—both domestically and internationally—is in the midst of
dramatic change. As the industry changes, it has become clear that the self-regulatory
organization (“SRO”) model must be adapted to ensure efficient and effective regulation.
At the moment, both NASD and NYSE Regulation are SROs that oversee the activities of
U.S.-based broker-dealers doing business with the public, approximately 170 of which are
regulated by both organizations. The result is a duplicative, sometimes conflicting system
that makes inefficient use of resources and, as such, can be detrimental to the ultimate
goal of investor protection.

NASD has long supported the idea of one SRO having responsibility for all
member firm regulation.® At the same time, the SEC, Congress, securities firms and

independent observers have long encouraged greater efficiencies, clarity and cost savings

3 See NASD’s comment letter dated March 15, 2005 in response to the SEC’s
Concept Release Concerning Self-Regulation, Securities Exchange Act Release
No. 50700 (November 18, 2004), 69 FR 71256 (December 8, 2004) (File No. S7-
40-04).
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in the regulation of America’s financial markets. For these reasons, NASD and NYSE
Regulation joined together proactively to design a system that would better meet the
needs of today’s investors and securities firms.

With the support and encouragement of the SEC, NASD and NYSE Group, Inc.
(“NYSE Group”) representatives began meeting in June 2006 to discuss options for
changes to the self-regulatory system. A determination was made that the scope of the
discussions should be limited to eliminating redundant member regulation and not to
combine the market regulatory responsibilities of NASD and NYSE Regulation.

On November 28, 2006, NASD and the NYSE Group announced the plan to
consolidate their member regulation operations into a combined organization that will be
the sole U.S. private-sector provider of member firm regulation for securities firms that
do business with the public (the “Transaction™).* This consolidation will streamline the
broker-dealer regulatory system, combine technologies, permit the establishment of a
single set of rules and group examiners with complementary areas of expertise in a single
organization—all of which will serve to enhance oversight of U.S. securities firms and
help ensure investor protection. Moreover, the new organization will be committed to
reducing regulatory costs and burdens for firms of all sizes through greater regulatory
efficiency.

The goals of the consolidation plan are to:

e establish a new organization that will be the single SRO for all securities firms

doing business with the public in the U.S;

At the closing of the Transaction, NASD will adopt a new corporate name. The
proposed rule change refers to the newly named entity as the “New SRO.”
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e build and sustain the confidence critical to the operation of vibrant capital
markets;
e increase efficient, effective and consistent regulation of securities firms;
e provide cost savings to securities firms of all sizes; and
e strengthen investor protection and market integrity.
None of NASD’s current functions and activities will be eliminated as a result of the
Transaction. The new organization will be responsible for:
e regulatory oversight of all securities firms that do business with the public;
e professional training, testing and licensing of registered persons;
e arbitration and mediation;
e market regulation by contract for The Nasdaq Stock Market, Inc.
(“Nasdaqg”), the American Stock Exchange and the International
Securities Exchange; and
e industry utilities, such as Trade Reporting Facilities and other over-the-counter
operations.
The consolidation plan addresses key issues raised in the SEC’s 2004 Concept

Release Concerning Self-Requlation: (1) the inherent conflicts of interest between SRO

regulatory operations and members, market operations, issuers and stockholders; (2) the
costs and inefficiencies of multiple SROs, arising from multiple SRO rulebooks,
inspection regimes and staff; and (3) the funding SROs have available for regulatory

operations and the manner in which SROs allocate revenue to regulatory operations.”

See supra note 3.
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The closing of the Transaction and the consolidation of the member firm
regulatory functions of the two organizations is subject to the SEC’s approval of this
proposed rule change, the execution of definitive agreements between NASD and NYSE
Group and obtaining certain additional regulatory approvals.®
Composition of the New SRO Board of Governors during the Transitional Period

The proposed rule change will implement the governance changes at the
combined organization, including a Board structure that balances public and industry
representation, and designates certain governor seats to represent member firms of
various sizes. As further described below, the new governance structure guarantees
industry participation that provides for fair and balanced member representation on the
Board.

For a transitional period commencing on the date of closing of the Transaction
and ending on the third anniversary of the date of closing (the “Transitional Period”), the
New SRO Board of Governors (“New SRO Board”) will consist of 23 governors as
follows: (1) eleven of the governors will be “Public Governors™; (2) ten of the governors
will be “Industry Governors™; and (3) two of the governors will initially be Richard G.

Ketchum, Chief Executive Officer (“CEO”) of NYSE Regulation and Mary L. Schapiro,

6 On March 7, 2007, NASD and NYSE Group filed notification reports with the
Department of Justice and the Federal Trade Commission under the Hart-Scott-
Rodino Antitrust Improvements Act of 1976. The waiting period for such a filing
will terminate 30 calendar days after the filing, unless the waiting period is
extended. NASD believes that the completion of the Transaction will not violate
the antitrust laws. NASD also has received a favorable ruling by the Internal
Revenue Service that the Transaction will not affect the tax-exempt status of
NASD or NASD Regulation. NASD and NYSE Group will seek to satisfy all
regulatory filing obligations and observe any required waiting periods prior to the
completion of the Transaction.



Page 42 of 144
CEO of NASD. Mr. Ketchum will serve as Non-Executive Chairman of the New SRO
for a term of three years. Ms. Schapiro will serve as CEO of the New SRO.

The eleven Public Governors will have no material business relationship with a
broker or dealer or an SRO registered under the Exchange Act.

Of the ten Industry Governors, (1) three will be registered with a member that
employs 500 or more registered persons (the “Large Firm Governors™); (2) one will
be registered with a member that employs at least 151 and no more than 499
registered persons (the “Mid-Size Firm Governor”); (3) three will be registered with a
member that employs at least one and no more than 150 registered persons (the
“Small Firm Governors”); (4) one will be associated with a floor member of the New
York Stock Exchange (the “Floor Member Governor”); (5) one will be associated
with an independent dealer or insurance affiliate (the “Independent Dealer/Insurance
Affiliate Governor”); and (6) one will be associated with an investment company
affiliate (the “Investment Company Affiliate Governor”).

The Industry Governors and Public Governors will be appointed or nominated
during the Transitional Period as follows:

e The three Small Firm Governors will be nominated by the NASD Board and
elected by members that have at least one and no more than 150 registered
persons; provided that members of that size also can nominate such
candidates.

e The one Mid-Size Firm Governor will be nominated jointly by the Board of
Directors of NYSE Group (“NYSE Group Board”) and the NASD Board and

elected by members that have at least 151 and no more than 499 registered persons;



Page 43 of 144
provided that members of that size also can nominate such candidates.

e The three Large Firm Governors will be nominated by the NYSE Group Board
and elected by members that have 500 or more registered persons; provided that
members of that size also can nominate such candidates.

e Five Public Governors will be appointed by the NYSE Group Board.

e Five Public Governors will be appointed by the NASD Board.

e One Public Governor will be appointed jointly by the NYSE Group Board
and the NASD Board.

e The one Floor Member Governor will be appointed by the NYSE Group Board.

e The one Independent Dealer/Insurance Affiliate Governor will be appointed
by the NASD Board.

e The one Investment Company Affiliate Governor will be appointed jointly by the
NYSE Group Board and the NASD Board.

Effective as of closing of the Transaction, the NYSE Group Board and the NASD
Board in office prior to the closing will appoint the Public Governors and Industry
Governors they, either individually or jointly, have the power to appoint. The Public
Governors will hold office for the Transitional Period. The three Large Firm Governors,
three Small Firm Governors and one Mid-Size Governor will be elected as Governors at
the first annual meeting of members following the closing, which is expected to be held
within ninety days after closing of the Transaction and will hold office until the first
annual meeting of members following the Transitional Period. During the interim period
from closing of the Transaction until the annual meeting, these seven seats will be filled

by three interim Industry Governors appointed by the NASD Board prior to the closing of
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the Transaction from industry governors currently on the NASD Board, three interim
Industry Governors appointed by the NYSE Group Board and one interim Industry
Governor jointly appointed by the NYSE Group Board and the NASD Board prior to the
closing of the Transaction.

As a result of the NASD By-Law amendments, members will no longer have the
ability to vote for all New SRO Board candidates in elections, but will have an
opportunity to vote on designated seats on the New SRO Board. Specifically, firms will
vote for industry nominees that are similar in size to their own firm. This means that
small firms and large firms will vote for candidates running for the seats reserved for
their firm size and the mid-sized firms will likewise vote for the mid-sized firm seat. All
other New SRO Board seats will be appointed as described above. All members will
continue to have the ability to vote on any future amendments to the New SRO By-Laws,
as well as in district elections.

The New SRO Board will have a Governor who will preside over executive
sessions of the New SRO Board in the event the Non-Executive Chairman is recused
(“Lead Governor”). The Lead Governor will be selected by the New SRO Board, after
consultation with the CEO. The Board, the CEO, the Non-Executive Chairman and the
Lead Governor will have the authority to call meetings of the New SRO Board. Both the
CEO and Non-Executive Chairman, and for matters from which the CEO and Non-
Executive Chairman are recused from considering, the Lead Governor, will have the
authority to place items on the New SRO Board agendas.

Governor Vacancies during the Transitional Period

In the event of a vacancy in the governor position held by the CEO of NYSE



Page 45 of 144
Regulation during the Transitional Period, the then CEO of NYSE Regulation will serve
as a governor for the remainder of the Transitional Period. If the CEO of NYSE
Regulation as of closing of the Transaction ceases to occupy the office of Non-Executive
Chairman for any reason during the Transitional Period, then his successor as Non-
Executive Chairman shall be selected by and from a committee comprised of the
Governors that were appointed or nominated by the NYSE Group Board, with the
exception that those Governors that also serve as NYSE Group directors may not become
Non-Executive Chairman nor may his successor as CEO of NYSE Regulation become
Non-Executive Chairman.

In the event of any vacancy among the Large Firm Governors, the Mid-Size Firm
Governor or the Small Firm Governors during the Transitional Period, such vacancy shall
only be filled by, and nominations for persons to fill such vacancy shall be made by, a
committee of the New SRO Board composed of the other Governors appointed or
nominated by the NYSE Group Board in the case of a Large Firm Governor vacancy;
such vacancy shall only be filled by the Board, and nominations for persons to fill such
vacancy shall be made by the Nominating Committee in the case of a Mid-Size Firm
Governor vacancy; or such vacancy shall only be filled by, and nominations for persons
to fill such vacancy shall be made by, a committee of the New SRO Board composed of
the other Governors appointed or nominated by the NASD Board in the case of a Small
Firm Governor vacancy. In the event the remaining term of office of any such governor is
more than twelve months, nominations shall be made as set forth above, but such vacancy
will be filled by the New SRO members entitled to vote on such governor position at a

meeting of such members called to fill the vacancy.
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In the event of any vacancy among the Floor Member Governor, the Investment
Company Affiliate Governor or the Independent Dealer/Insurance Affiliate Governor
during the Transitional Period, such vacancy shall only be filled by, and nominations for
persons to fill such vacancy shall be made by, a committee of the New SRO Board
composed of the other Governors appointed or nominated by the NYSE Group Board in
the case of a Floor Member Governor vacancy; such vacancy shall only be filled by the
New SRO Board, and nominations for persons to fill such vacancy shall be made by the
Nominating Committee in the case of an Investment Company Affiliate Governor
vacancy; or such vacancy shall only be filled by, and nominations for persons to fill such
vacancy shall be made by, a committee of the New SRO Board composed of other
Governors appointed or nominated by the NASD Board in the case of an Independent
Dealer/Insurance Affiliate Governor vacancy.

In the event of any vacancy among those Public Governors appointed by the NYSE
Group Board, such vacancy shall only be filled by, and nominations for persons to fill
such vacancy shall be made by, a committee of the New SRO Board composed of the
other Governors appointed or nominated by the NYSE Group Board. In the event of any
vacancy among those Public Governors appointed by the NASD Board, such vacancy
shall only be filled by, and nominations for persons to fill such vacancy shall be made by,
a committee of the New SRO Board comprised of the other Governors appointed or
nominated by the NASD Board. In the event of any vacancy of the Public Governor
position jointly appointed by the NYSE Group Board and the NASD Board, such
vacancy shall only be filled by the New SRO Board, and nominations for persons to fill

such vacancy shall be made by the Nominating Committee.
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Composition of the New SRO Board after the Transitional Period

Upon the expiration of the Transitional Period, the term of office of the CEO of
NYSE Regulation as a member of the New SRO Board will automatically terminate and
the authorized number of members of the New SRO Board will be reduced by one.’

As of the first annual meeting of members following the Transitional Period, the
Large Firm Governors, the Mid-Size Firm Governor and the Small Firm Governors will
be elected into three classes. The composition of the classes will be arranged as follows:

e the first class, being comprised of one Large Firm Governor and one Small Firm
Governor, will be elected for a term of office expiring at the first succeeding
annual meeting of members;

e the second class, being comprised of one Large Firm Governor, one Mid-Size
Firm Governor and one Small Firm Governor, will be elected for a term of office
expiring at the second succeeding annual meeting of members; and

e the third class, being comprised of one Large Firm Governor and one Small
Firm Governor, will be elected for a term of office expiring at the third
succeeding annual meeting of members.

While these classes are designed to ensure staggered board seats, at no time will
there be less than ten Industry Governor positions on the New SRO Board. At each

annual election following the first annual meeting of members after the Transitional

! Under Article VII, Section 4 of the New SRO By-Laws (Composition and
Qualification of the Board), the total number of Governors is determined by the
Board of Governors, with such number being no fewer than 16 nor more than 25
Governors. The number of Public Governors must exceed the number of Industry
Governors.
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Period, Large Firm Governors, Small Firm Governors and Mid-Size Firm Governors will
be elected for a term of three years to replace those whose terms expire.

As of the first annual meeting of members following the Transitional Period, the
Public Governors, the Floor Member Governor, the Independent Dealer/Insurance
Affiliate Governor and the Investment Company Affiliate Governor (the “Appointed
Governors”) will be divided by the New SRO Board into three classes, as equal in
number as possible, with the first class holding office until the first succeeding annual
meeting of members, the second class holding office until the second succeeding annual
meeting of members and the third class holding office until the third succeeding annual
meeting of members. Each class will initially contain as equivalent a number as possible
of Appointed Governors who were members of the New SRO Board appointed or
nominated by the NYSE Group Board or are successors to such governor positions, on
the one hand, and Appointed Governors who were members of the New SRO Board
appointed or nominated by the NASD Board or are successors to such governor positions,
on the other hand, to the extent the New SRO Board determines such persons are to
remain Governors after the Transitional Period. At each annual election following the
first annual meeting of members following the Transitional Period, Appointed
Governors will be appointed by the New SRO Board for a term of three years to replace
those whose terms expire.
Role and Composition of the Nominating Committee

The Nominating Committee will be a committee of the New SRO Board and will
replace the current National Nominating Committee. For the first annual meeting

following the closing of the Transaction, nominations for the seven elected industry seats
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will not be made by the Nominating Committee, but instead by the NASD Board and the
NYSE Group Board as constituted prior to the closing of the Transaction. In addition,
prior to the closing, the NASD Board and the NYSE Group Board will identify and
appoint persons for the eleven public seats and three remaining industry seats.

During the Transitional Period, the Nominating Committee will be responsible
solely for nominating persons to fill vacancies in governor seats for which the full New
SRO Board has the authority to fill. Following the Transitional Period, the Nominating
Committee will be responsible for nominating persons for appointment or election to the
New SRO Board, as well as nominating persons to fill vacancies in appointed or elected
governor seats.

During the Transitional Period, members of the Nominating Committee will be
appointed jointly by the New SRO CEO and the CEO of NYSE Regulation as of closing
of the Transaction (or his duly appointed successor as Chair of the New SRO Board),
subject to ratification of the appointees by the New SRO Board. Following the
Transitional Period, the composition of the Nominating Committee will be determined
by the New SRO Board. At all times, the number of Public Governors on the
Nominating Committee must equal or exceed the number of Industry Governors on the
Nominating Committee. In addition, the Nominating Committee must at all times be
comprised of a number of governors that is a minority of the entire New SRO Board.
The New SRO CEO may not be a member of the Nominating Committee.

Proposed Changes and Comparison to Current NASD By-Laws
The following chart summarizes the material proposed changes as compared to the

current NASD By-Laws and the timing of their effectiveness. The following is only a
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summary; the text of the proposed rule change is attached as Exhibit 5.

Topic

Composition
and

Qualification
of the Board

Current By-Laws

The Board consists of no
fewer than 15 nor more than
25 Governors, comprising (i)
the Chief Executive Officer of
the NASD, (ii) if the Board of
Governors determines, from
time to time, in its sole
discretion, that the
appointment of a second
officer of the NASD to the
Board of Governors is
advisable, a second officer of
the NASD, (iii) the President
of NASD Regulation, (iv) the
Chair of the National
Adjudicatory Council and (v)
no fewer than 12 and no
more than 22 Governors
elected by the members of
the NASD. The Governors
elected by the members of
the NASD include a
representative of an issuer of
investment company shares
or an affiliate of such an
issuer, a representative of an
insurance company, a
representative of a national
retail firm, a representative of
a regional retail or
independent financial
planning member firm, a
representative of a firm that
provides clearing services to
other NASD members, and a
representative of an NASD
member having not more
than 150 registered persons.
The number of Non-Industry
Governors must exceed the
number of Industry
Governors. If the number of
Industry and Non-Industry
Governors is 13-15, the
Board must include at least
four Public Governors. If the
number of Industry and Non-
Industry Governors is 16-17,

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

As of Closing, and for the
Transitional Period, the
Board consists of 23
authorized members,
consisting of (i) the Chief
Executive Officer of the
NASD, (ii) the Chief
Executive Officer of NYSE
Regulation, Inc., (iii) eleven
Public Governors, (iv) a
Floor Member Governor,
an Independent Dealer/
Insurance Affiliate
Governor and an
Investment Company
Affiliate Governor and (v)
three Small Firm
Governors, one Mid-Size
Firm Governor and three
Large Firm Governors;
provided, however that the
Board will not include such
Small Firm Governors,
Mid-Size Firm Governor or
Large Firm Governors, but
rather will include three
persons, who immediately
prior to the Closing are
Industry Governors,
selected by the Board in
office prior to the Closing,
three persons, who
immediately prior to the
Closing qualified as
Industry Governors
pursuant to the By-Laws in
existence prior to the
Closing, selected by the
Board of Directors of
NYSE Group, Inc., and
one person, who
immediately prior to the
Closing qualified as an
Industry Governor
pursuant to the By-Laws in
existence prior to the
Closing, selected by the
Board of Directors of

Same as By-Laws for the
Transitional Period, except
that: (i) the Chief Executive
Officer of NYSE
Regulation, Inc. is no
longer a Governor; (i) the
total number of Governors
is determined by the Board
of Governors, with such
number being no fewer
than 16, nor more than 25
and (iii) the number of
Public Governors is
determined by the Board of
Governors, provided such
number must exceed the
number of Industry
Governors.
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Term of Office
of Governors
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Current By-Laws

the Board must include at
least five Public Governors. If
the number of Industry and
Non-Industry Governors is
18-23, the Board must
include at least six Public
Governors.

The Chief Executive Officer
and, if appointed, the second
officer of the NASD, and the
President of NASD
Regulation serve as
Governors until a successor is
elected, or until death,
resignation or removal.

The Chair of the National
Adjudicatory Council serves
as a Governor for a term of
one year, or until a successor
is duly elected and qualified,
or until death, resignation,
disqualification or removal.

The Governors elected by the
members of the NASD are
divided into three classes and
hold office for a term of no
more than three years, such
term being fixed by the Board
at the time of the nomination

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

NYSE Group, Inc. and the
Board of Governors in
office prior to the Closing
jointly, until the election of
such Small Firm
Governors, Mid-Size Firm
Governor and Large Firm
Governors at the first
annual meeting of
members following the
Closing. [NOTE: To allow
for the possibility of a
contested election, the
nominees for the Small
Firm Governor, Mid-Size
Firm Governor or Large
Firm Governor will be
voted upon at an annual
meeting of members which
shall be held as soon as
practicable after the
closing of the Transaction
and is expected to be held
within ninety days of the
closing of the Transaction.]

The Chief Executive
Officer serves as a
Governor until a successor
is elected, or until death,
resignation or removal.

The Chief Executive
Officer of NYSE
Regulation, Inc. as of
Closing serves as a
Governor during the
Transitional Period, until
death, resignation or
removal.

Effective as of Closing, the
Board of Directors of
NYSE Group, Inc.
appoints the NYSE Public
Governors, the Board in
office prior to the Closing
appoints the NASD Public
Governors and the Board
of Directors of NYSE

The Chief Executive Officer
serves as a Governor until a
successor is elected, or
until death, resignation or
removal.

Public Governors and the
Floor Member Governor,
the Independent Dealer
/Insurance Affiliate
Governor and the
Investment Company
Affiliate Governor (the
“Appointed Governors”) are
appointed by the Board.

As of the first annual
meeting of members
following the Transitional
Period, the Appointed
Governors are divided by
the Board into three
classes, as equal in number
as possible, with the first
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Current By-Laws

or certification of each such
Governor, or until a
successor is duly elected and
qualified, or until death,
resignation, disqualification or
removal.

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

Group, Inc. and the Board
in office prior to the
Closing jointly appoint the
Joint Public Governor.

Effective as of Closing, the
Board of Directors of
NYSE Group, Inc.
appoints the Floor Member
Governor, the Board of
Governors in office prior to
the Closing appoints the
Independent
Dealer/Insurance Affiliate
Governor and the Board of
Directors of NYSE Group,
Inc. and the Board of
Governors in office prior to
the Closing jointly appoint
the Investment Company
Affiliate Governor.

The Public Governors and
the Floor Member
Governor, the Investment
Company Affiliate
Governor and the
Independent
Dealer/Insurance Affiliate
Governor appointed in
accordance with the
preceding paragraphs hold
office for the Transitional
Period, or until death,
resignation, disqualification
or removal.

Three Large Firm
Governors, three Small
Firm Governors and one
Mid-Size Governor are
elected as Governors at
the first annual meeting of
members following the
Closing (the “Initial Member
Elected Governors”). The
Initial Member Elected
Governors hold office until
the first annual meeting of
members following the
Transitional Period, or until

class holding office until the
first succeeding annual
meeting of members, the
second class holding office
until the second succeeding
meeting of members and
the third class holding office
until the third succeeding
annual meeting of
members, or until a
successor is duly appointed
and qualified, or until death,
resignation, disqualification
or removal. Each class
initially contains as
equivalent a number as
possible of Appointed
Governors who were
members of the NYSE
Group Committee during
the Transitional Period or
are successors to such
Governor positions, on the
one hand, and Appointed
Governors who were
members of the NASD
Group Committee during
the Transitional Period or
are successors to such
Governor positions, on the
other hand, to the extent the
Board determines such
persons are to remain
Governors after the
Transitional Period. At
each annual election
following the first annual
meeting of members
following the Transitional
Period, Appointed
Governors are appointed
by the Board for a term of
three years to replace
those whose terms expire.

As of the first annual
meeting of members
following the Transitional
Period, the Large Firm
Governors, the Mid-Size
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Filling of
Vacancies
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Current By-Laws

If an elected Governor
position becomes vacant,
whether because of death,
disability, disqualification,
removal or resignation, the
National Nominating
Committee nominates, and
the Board elects by majority
vote of the remaining

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

a successor is duly elected
and qualified, or until
death, resignation,
disqualification or removal.

Upon the expiration of the
Transitional Period, the
term of office of the Chief
Executive Officer of NYSE
Regulation, Inc. as a
member of the Board
automatically, and without
any further action,
terminates, such person
no longer is a member of
the Board and the
authorized number of
members of the Board
automatically is reduced
by one.

In the event the Chief
Executive Officer of NYSE
Regulation, Inc. as of
Closing no longer serves
as a Governor during the
Transitional Period, the
then Chief Executive
Officer of NYSE
Regulation, Inc. serves as

Firm Governor and the
Small Firm Governors are
divided into three classes,
as equal in number as
possible, with the first class,
being comprised of one
Large Firm Governor and
one Small Firm Governor,
holding office until the first
succeeding annual meeting
of members, the second
class, being comprised of
one Large Firm Governor,
one Mid-Size Firm
Governor and one Small
Firm Governor, holding
office until the second
succeeding annual meeting
of members and the third
class, being comprised of
one Large Firm Governor
and one Small Firm
Governor, holding office
until the third succeeding
annual meeting of
members, or until a
successor is duly elected
and qualified, or until death,
resignation, disqualification
or removal. At each annual
election following the first
annual meeting of members
following the Transitional
Period, Large Firm
Governors, Small Firm
Governors and the Mid-Size
Firm Governor are elected
for a term of three years to
replace those whose terms
expire.

In the event of any vacancy
among the Large Firm
Governors, the Mid-Size
Firm Governor or the Small
Firm Governors, such
vacancy is only filled by the
Large Firm Governor
Committee in the case of a
Large Firm Governor



Topic
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Current By-Laws

Governors then in office, a
person satisfying the
classification (Industry, Non-
Industry or Public Governor)
for the governorship to fill
such vacancy, except that if
the remaining term of office
for the vacant Governor
position is not more than six
months, no replacement is
required. If the remaining
term of office for the vacant
Governor position is more
than one year, the Governor
elected by the Board to fill
such position stands for
election in the next annual
election.

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

a Governor for the
remainder of the
Transitional Period, until
death, resignation or
removal.

In the event of any
vacancy among the NYSE
Public Governors, the
Joint Public Governor or
NASD Public Governors
during the Transitional
Period, such vacancy is
only filled by, and
nominations for persons to
fill such vacancy are made
by, the NYSE Group
Committee in the case of a
vacant NYSE Public
Governor position, such
vacancy is only filled by
the Board, and
nominations for persons to
fill such vacancy are made
by the Nominating
Committee, in the case of
a vacant Joint Public
Governor position or such
vacancy is only filled by,
and nominations for
persons to fill such vacancy
are made by, the NASD
Group Committee in the
case of a vacant NASD
Public Governor position.

In the event of any
vacancy among the Floor
Member Governor, the
Investment Company
Affiliate Governor or the
Independent
Dealer/Insurance Affiliate
Governor during the
Transitional Period, such
vacancy is only filled by,
and nominations for
persons to fill such
vacancy are made by, the
NYSE Group Committee in
the case of a Floor

vacancy, the Board in the
case of a Mid-Size Firm
Governor vacancy or the
Small Firm Governor
Committee in the case of a
Small Firm Governor
vacancy; provided,
however, that in the event
the remaining term of office
of any Large Firm, Mid-Size
Firm or Small Firm
Governor position that
becomes vacant is for more
than 12 months, such
vacancy is filled by the
members of the New SRO
entitled to vote thereon at a
meeting thereof convened
to vote thereon.

All other vacancies are
filled by the Board.



Topic
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Current By-Laws

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

Member Governor
vacancy, such vacancy is
only filled by the Board,
and nominations for
persons to fill such
vacancy are made by the
Nominating Committee, in
the case of an Investment
Company Affiliate
Governor vacancy or such
vacancy is only filled by,
and nominations for
persons to fill such
vacancy are made by, the
NASD Group Committee
in the case of an
Independent
Dealer/Insurance Affiliate
Governor vacancy.

In the event of any
vacancy among the Large
Firm Governors, the Mid-
Size Firm Governor or the
Small Firm Governors
during the Transitional
Period, such vacancy is
only filled by, and
nominations for persons to
fill such vacancy are made
by, the NYSE Group
Governor Committee in
the case of a Large Firm
Governor vacancy, such
vacancy is only filled by
the Board, and
nominations for persons to
fill such vacancy are made
by the Nominating
Committee, in the case of
the Mid-Size Firm
Governor vacancy or such
vacancy is only filled by,
and nominations for
persons to fill such
vacancy are made by, the
NASD Governor
Committee in the case of a
Small Firm Governor
vacancy: provided,
however, that in the event



Topic

Nominations

Composition
and
Qualifications
of the
Nominating
Committee
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Current By-Laws

The National Nominating
Committee, which is not a
committee of the Board,
nominates and, in the event
of a contested election, may
support: Industry, Non-
Industry and Public
Governors for each vacant or
new Governor position on the
NASD Board for election by
the membership; Industry,
Non-Industry and Public
Directors for each vacant or
new position on the NASD
Regulation Board and the
NASD Dispute Resolution
Board for election by the
stockholder; and Industry,
Non-Industry, and Public
members for each vacant or
new position on the National
Adjudicatory Council for
appointment by the NASD
Regulation Board.

The National Nominating
Committee consists of no
fewer than six and no more
than nine members. The
number of Non-Industry
committee members equals
or exceeds the number of

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

the remaining term of
office of any Large Firm,
Mid-Size Firm or Small
Firm Governor position
that becomes vacant is for
more than 12 months,
nominations shall be made
as set forth above in this
paragraph, but such
vacancy is filled by the
members of the New SRO
entitled to vote thereon at
a meeting thereof
convened to vote thereon.

In the case of the first
annual meeting of
members following the
Closing, nominations are
by the Board of Directors of
NYSE Group, Inc. with
respect to Large Firm
Governors, jointly by the
Board of Directors of
NYSE Group, Inc. and the
Board in office prior to the
Closing with respect to the
Mid-Size Firm Governor
and by the Board in office
prior to the Closing with
respect to Small Firm
Governors.

The Nominating
Committee is jointly
populated by the Chief
Executive Officer and the
Chief Executive Officer of
NYSE Regulation, Inc. as

The Nominating
Committee, which is a
committee of the Board,
nominates and, in the
event of a contested
election, may support:
Large Firm, Mid-Size Firm,
Small Firm, Public, Floor
Member, Independent
Dealer/Insurance Affiliate
and Investment Company
Affiliate Governors for each
vacant or new Governor
position on the New SRO
Board; Industry and Public
Directors for each vacant
or new position on the
NASD Regulation Board
and the NASD Dispute
Resolution Board for
election by the stockholder;
and Industry and Public
members for each vacant
or new position on the
National Adjudicatory
Council for appointment by
the NASD Regulation
Board.

The Nominating Committee
consists of such number of
members of the Board as
the Board determines from
time to time. The number
of Public Governors on the



Topic

Required
Board
Committees
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Current By-Laws

Industry committee members.
If the National Nominating
Committee consists of six
members, at least two must
be Public committee
members. If the National
Nominating Committee
consists of seven or more
members, at least three must
be Public committee
members. No officer or
employee of the NASD
serves as a member of the
National Nominating
Committee in any voting or
non-voting capacity. No more
than three of the National
Nominating Committee
members and no more than
two of the Industry committee
members are current
members of the NASD Board.

A National Nominating
Committee member may not
simultaneously serve on the
National Nominating
Committee and the Board,
unless such member is in his
or her final year of service on
the Board, and following that
year, that member may not
stand for election to the
Board until such time as he or
she is no longer a member of
the National Nominating
Committee.

NASD is required to have an
Audit Committee and a
National Nominating
Committee.

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

of Closing (or his duly
appointed or elected
successor as Chair of the
Board), subject to
ratification of the
appointees by the Board.
The number of Public
Governors on the
Nominating Committee
equals or exceeds the
number of Industry
Governors on the
Nominating Committee.
The Nominating
Committee is at all times
comprised of a number of
members which is a
minority of the entire
Board and the Chief
Executive Officer may not
be a member of the
Nominating Committee.

New SRO is required to
have the following
committees of the Board:
the NASD Group
Committee; the NYSE
Group Committee; the
Small Firm Governor
Committee and the Large
Firm Governor
Committee, which have
the authority described
above in “Filling of
Vacancies” and below in

Nominating Committee
equals or exceeds the
number of Industry
Governors on the
Nominating Committee.
The Nominating Committee
is at all times comprised of
a number of members
which is a minority of the
entire Board and the Chief
Executive Officer may not
be a member of the
Nominating Committee.

New SRO is required to
have the following
committees of the Board:
the Small Firm Governor
Committee and the Large
Firm Governor Committee,
which have the authority
described above in “Filling
of Vacancies.” New SRO
also is required to have
Audit, Finance and
Nominating Committees.



Topic

Composition
of Board
Committees
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Current By-Laws

Unless otherwise provided in
the By-Laws, any committee
having the authority to
exercise the powers and
authority of the Board has a
percentage of Non-Industry
committee members at least
as great as the percentage of
Non-Industry Governors on
the Board and a percentage
of Public committee members
at least as great as the
percentage of Public
Governors on the Board.

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

“Chair.” New SRO also is
required to have Audit,
Finance and Nominating
Committees and, during
the first year of the
Transitional Period or as
may be extended
thereafter by the Board,
an Integration Committee.

The NASD Group
Committee, the NYSE
Group Committee, the
Small Firm Governor
Committee and the Large
Firm Governor Committee
are composed as
described below in the
description of such defined
terms. Unless otherwise
provided in the By-Laws,
any other committee
having the authority to
exercise the powers and
authority of the Board has
a number of Public
Governors as members
thereof in excess of the
number of Industry
Governors which are
members thereof. In
addition, any committee of
the Board having the
authority to exercise the
powers and authority of
the Board (with the
exception of the Large
Firm Governor Committee,
the Small Firm Governor
Committee, the NASD
Group Committee and the
NYSE Group Committee)
also has (i) a percentage
of members (to the
nearest whole number of
committee members) that
are members of the NASD
Group Committee at least
as great as the percentage
of Governors on the Board

The Small Firm Governor
Committee and the Large
Firm Governor Committee
are composed as
described below in the
description of such
defined terms. Unless
otherwise provided in the
By-Laws, any other
committee having the
authority to exercise the
powers and authority of
the Board has a number of
Public Governors as
members thereof in
excess of the number of
Industry Governors which
are members thereof.



Topic

Executive
Committee
Composition

Integration
Committee

Annual
Meetings of
Members
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Current By-Laws

The Executive Committee
consists of no fewer than five
and no more than eight
Governors. The Executive
Committee includes the Chief
Executive Officer of the
NASD, and at least one
Director of NASD Regulation.
The Executive Committee
has a percentage of Non-
Industry committee members
at least as great as the
percentage of Non-Industry
Governors on the whole
Board and a percentage of
Public committee members at
least as great as the
percentage of Public
Governors on the whole
Board.

No such committee.

An annual meeting of
members of the NASD is held
on such date and at such
place as the Board
designates. The business of
the annual meeting includes
the election of the members
of the Board, Industry, Non-

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

that are members of the
NASD Group Committee;
and (ii) a percentage of
members (to the nearest
whole number of
committee members) that
are members of the NYSE
Group Committee at least
as great as the percentage
of Governors on the Board
that are members of the
NYSE Group Committee.

The Executive
Committee consists
of no fewer than

five and no more than
eight Governors. The
Executive Committee
includes the Chief
Executive Officer of
the New SRO and the
Chair of the Board.

The Board shall appoint an
Integration Committee with
a term of one year unless
continued for a longer
period by resolution of the
Board. The Chair of the
Board shall be the Chair of
the Integration Committee.

Except for the first annual
meeting following the
Closing at which Large
Firm Governors, the Mid-
Size Firm Governor and
Small Firm Governors are
elected, there are no
annual meetings of

Same as Transitional
Period.

Not applicable.

An annual meeting of
members of the New SRO
is held on such date and
at such place as the Board
designates. The business
of the annual meeting
includes the election of the
Small, Mid-Size and Large



Topic

Authority to
Call Special
Meetings of
the Board

Authority to
Include Items
on the Agenda
for Meetings
of the Board

Chair
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Current By-Laws

Industry and Public, by all of
the members of the NASD.

Not specified.

Not specified.

Elected by the Board from
among its members.

By-Laws Effective at
Closing and for
the Transitional Period

By-Laws Effective at the
Expiration of
the Transitional Period

members during the
Transitional Period. At
such first annual meeting,
Small Firm members are
only entitled to vote for the
election of Small Firm
Governors, Mid-Size Firm
members are only entitled
to vote for the election of
the Mid-Size Firm
Governor and Large Firm
members are only entitled
to vote for the election of
Large Firm Governors.

Special meetings of the
Board of the New SRO
may be called by the
Board, the Chief Executive
Officer of the New SRO,
the Chair or the Lead
Governor.

Each of the Chief
Executive Officer of the
New SRO and the Chair,
and with respect to
matters from which the
Chief Executive Officer of
the New SRO and the
Chair recuse themselves,
the Lead Governor, has
the authority to include

matters on the agenda of a

meeting of the Board.

The Chair is the Chief
Executive Officer of NYSE
Regulation, Inc. as of
Closing so long as he
remains a Governor. In
the event the Chief
Executive Officer of NYSE
Regulation, Inc. as of the
Closing ceases to be a
Chair during the
Transitional Period,
subject to the Restated
Certificate of Incorporation
and the By-Laws, the
Chair is selected by the

Firm members of the
Board. Small Firm
members are only entitled
to vote for the election of
Small Firm Governors,
Mid-Size Firm members
are only entitled to vote for
the election of the Mid-
Size Firm Governor and
Large Firm members are
only entitled to vote for the
election of Large Firm
Governors.

Same as the Transitional
Period.

Same as the Transitional
Period.

Elected by the Board from
among its members.
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By-Laws Effective at By-Laws Effective at the
Closing and for Expiration of
Topic Current By-Laws the Transitional Period the Transitional Period

NYSE Group Committee
from among its members;
provided that the Chair so
selected may not be a
member of the Board of
Directors of NYSE Group,
Inc. nor may the successor
Chief Executive Officer of
NYSE Regulation, Inc.
serve as Chair.

The proposed amendments to the NASD By-Laws also include changes or
additions to certain defined terms. In addition to changes to accommodate the new
governance structure, the proposed rule change would amend the definition of
“disqualification” in the NASD By-Laws to conform to the federal securities laws, such
that any person subject to a statutory disqualification under the Exchange Act also would
be subject to disqualification under NASD rules.?

These changes or additions to the defined terms in the NASD By-Laws include

the following:

By-Laws Effective at Closing and
through and
Term Current By-Laws after the Transitional Period

Closing Not applicable. Means the closing of the consolidation of
certain member firm regulatory functions
of NYSE Regulation, Inc. and NASD.

Disqualification As currently written, the definition lists  Means the definition that is contained
some, but not all, of the grounds for in Section 3(a)(39) of the Exchange
statutory disqualification contained in  Act. The purpose of the amendment is
Section 3(a)(39) of the Exchange Act. to conform the By-Laws directly to the

statutory provision that NASD is

8 NASD will be filing a subsequent rule change to address the applicable eligibility

proceedings for persons subject to disqualification as a result of the proposed
change in definition.



Term

Floor Member
Governor

Independent Dealer/
Insurance Affiliate
Governor

Industry Governor or
Industry committee
member

Page 62 of 144

Current By-Laws

Not applicable.

Not applicable.

Means a Governor (excluding the
Chief Executive Officer of the NASD
and the President of NASD
Regulation) or committee member
who: (1) is or has served in the prior
three years as an officer, director or
employee of a broker or dealer,
excluding an outside director or a
director not engaged in the day-to-day
management of a broker or dealer; (2)
is an officer, director (excluding an
outside director) or employee of an
entity that owns more than ten
percent of the equity of a broker or
dealer, and the broker or dealer
accounts for more than five percent of
the gross revenues received by the
consolidated entity; (3) owns more
than five percent of the equity
securities of any broker or dealer,
whose investments in brokers or
dealers exceed ten percent of his or
her net worth, or whose ownership
interest otherwise permits him or her
to be engaged in the day-to-day
management of a broker or dealer; (4)
provides professional services to
brokers or dealers, and such services
constitute 20 percent or more of the
professional revenues received by the

By-Laws Effective at Closing and
through and
after the Transitional Period

obligated to enforce, as well as to
conform the By-Laws to any
subsequent amendments to the
statute.

Means a member of the Board
appointed as such who is a person
associated with a member (or a firm in
the process of becoming a member)
which is a specialist or floor broker on
the New York Stock Exchange trading
floor.

Means a member of the Board
appointed as such who is a person
associated with a member which is an
independent contractor financial
planning member firm or an insurance
company, or an affiliate of such a
member.

Means the Floor Member Governor, the
Independent Dealer/Insurance Affiliate
Governor and the Investment Company
Affiliate Governor and any other
Governor (excluding the Chief Executive
Officer of the New SRO and, during the
Transitional Period, the Chief Executive
Officer of NYSE Regulation, Inc.) or
committee member who: (1) is or has
served in the prior year as an officer,
director (other than as an independent
director), employee or controlling person
of a broker or dealer, or (2) has a
consulting or employment relationship
with or provides professional services to
a self-regulatory organization registered
under the Exchange Act, or has had any
such relationship or provided any such
services at any time within the prior year.



Term

Investment Company
Affiliate Governor

Joint Public Governor

Large, Mid-Size and
Small Firms

Large Firm, Mid-Size
Firm and Small Firm
Governors
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Current By-Laws

Governor or committee member or 20
percent or more of the gross
revenues received by the Governor's
or committee member’s firm or
partnership; (5) provides professional
services to a director, officer or
employee of a broker, dealer or
corporation that owns 50 percent or
more of the voting stock of a broker or
dealer, and such services relate to the
director’s, officer’s or employee’s
professional capacity and constitute
20 percent or more of the professional
revenues received by the Governor or
committee member or 20 percent or
more of the gross revenues received
by the Governor’'s or committee
member’s firm or partnership; or (6)
has a consulting or employment
relationship with or provides
professional services to the NASD,
NASD Regulation, NASD Dispute
Resolution, or a market for which
NASD provides regulation, or has had
any such relationship or provided any
such services at any time within the
prior three years.

Not applicable.

Not applicable.

Not applicable.

Not applicable.

By-Laws Effective at Closing and
through and
after the Transitional Period

Means a member of the Board appointed
as such who is a person associated with
a member which is an investment
company (as defined in The Investment
Company Act of 1940, as amended) or
an affiliate of such a member.

Means the one Public Governor to be
appointed as such by the Board of
Directors of NYSE Group, Inc. and the
Board in office prior to the Closing jointly.

Mean any broker or dealer admitted to
membership in the New SRO which, at
the time of determination, has 1-150,
151-499 or 500 or more registered
persons, respectively.

Mean members of the Board to be
elected by Large, Mid-Size and Small
Firm members, respectively, provided,
however, that in order to be eligible to
serve, a Large Firm, Mid-Size Firm and



Term

Large Firm Governor
and Small Firm
Governor Committees

Lead Governor

NASD Public
Governors and NYSE
Public Governors

NASD Group
Committee

NYSE Group
Committee

Non-Industry Governor
or Non-Industry
committee member
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Current By-Laws

Not applicable.

Not applicable.

Not applicable.

Not applicable.

Not applicable.

Means a Governor (excluding the
Chief Executive Officer and any other
officer of the NASD, the President of
NASD Regulation) or committee
member who is: (1) a Public

By-Laws Effective at Closing and
through and
after the Transitional Period

Small Firm Governor must be an
Industry Governor and must be
registered with a member which is a
Large Firm, Mid-Size Firm or Small Firm
member, as the case may be.

Means a committee of the Board
comprised of all of the Large Firm
Governors or Small Firm Governors, as
the case may be.

Means a member of the Board elected
as such by the Board, provided,
however, that any member of the Board
who is concurrently serving as a member
of the Board of Directors of NYSE
Group, Inc. is not eligible to serve as the
Lead Governor.

Mean the five Public Governors to be
appointed as such by the Board in office
prior to the Closing and the five Public
Governors to be appointed as such by
the Board of Directors of NYSE Group,
Inc., respectively, effective as of Closing.

Means a committee of the Board
comprised of the five Public Governors
and the Independent Dealer/Insurance
Affiliate Governor appointed as such by
the Board in office prior to Closing, and
the Small Firm Governors which were
nominated for election as such by the
Board in office prior to Closing, and in
each case their successors.

Means a committee of the Board
comprised of the five Public Governors
and the Floor Member Governor
appointed as such by the Board of
Directors of NYSE Group, Inc., and the
Large Firm Governors which were
nominated for election as such by the
Board of Directors of NYSE Group, Inc.,
and in each case their successors.

Not applicable.



Term

Public Governor or
Public committee
member

Transitional Period
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Current By-Laws

Governor or committee member; (2)
an officer or employee of an issuer of
securities listed on a market for which
NASD provides regulation; (3) an
officer or employee of an issuer of
unlisted securities that are traded in
the over-the-counter market; or (4)
any other individual who would not be
an Industry Governor or committee
member.

Means a Governor or committee
member who has no material
business relationship with a broker or
dealer or the NASD, NASD
Regulation, NASD Dispute
Resolution, or a market for which
NASD provides regulation.

Not applicable.

By-Laws Effective at Closing and
through and
after the Transitional Period

Means any Governor or committee
member who is not the Chief Executive
Officer of the New SRO or, during the
Transitional Period, the Chief Executive
Officer of NYSE Regulation, Inc., who is
not an Industry Governor and who
otherwise has no material business
relationship with a broker or dealer or a
self-regulatory organization registered
under the Exchange Act, other than as a
public director of such a self-regulatory
organization.

Means the period commencing on the
date of the Closing and ending on the
third anniversary of the date of the
Closing.

There also are certain other non-substantive changes reflected in Exhibit 5. For

example, each reference to “the NASD” or “NASD” in the NASD By-Laws will be

replaced with “the Corporation” in contemplation of the change in the name of the

corporation. In addition, each reference to the “Rules of the Association” in the NASD

By-Laws will be replaced with the “Rules of the Corporation.” The effective date of the

proposed rule change will be the closing of the Transaction. Assuming SEC approval of

the proposed rule change, corresponding changes will be made to NASD’s Certificate of

Incorporation. The effective date of the corresponding changes to NASD’s Certificate of

Incorporation also will be the closing of the Transaction.
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Proposed Changes to NASD Regulation By-Laws

In 1996, based on recommendations of a committee appointed by the NASD
Board, NASD formed its subsidiary NASD Regulation (in addition to the already existing
Nasdaq) and adopted the Plan of Allocation and Delegation of Functions by NASD to
Subsidiaries (“Delegation Plan™) to reflect its change in corporate structure.® In 2000,
NASD created another subsidiary for its mediation and arbitration functions, NASD
Dispute Resolution. Following the closing of the Transaction, the New SRO will
evaluate the role and governance structure of the subsidiaries and the ongoing need for
the Delegation Plan. At this time, the proposed rule change would make limited
conforming changes to the NASD Regulation By-Laws solely to reflect the proposed
governance structure of the New SRO Board.

First, in light of the new proposed composition of the New SRO Board, the
proposed rule change would amend Section 5.2 of the NASD Regulation By-Laws
(Number of Members and Qualifications of the National Adjudicatory Council (“NAC”))
to eliminate the reference that the Chairman of the NAC shall serve as a Governor of the
NASD Board for a one-year term. Second, because the Chairman of the NAC may
continue to serve as a Director of the NASD Regulation Board, the proposed rule change
would eliminate the requirement in Section 4.3 (Qualifications) that only Governors of
the NASD Board shall be eligible for election to the NASD Regulation Board. Finally,

NASD proposes to amend the statement in Section 4.3 that provides that the CEO of

S On December 20, 2006, NASD eliminated its delegation of authority to Nasdag
under the Delegation Plan and effectuated complete separation with Nasdag,
including dissolution of NASD’s controlling share in Nasdag.
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NASD shall be an ex-officio non-voting member of the NASD Regulation Board, to
reflect that Ms. Schapiro will occupy both the position of CEO of the New SRO and the
President of NASD Regulation. In particular, the proposed rule change would clarify that
where the CEO of the New SRO also serves as President of NASD Regulation, then the
person shall have all powers, including voting powers, granted to all other Directors
pursuant to applicable law, the Restated Certificate of Incorporation, the Delegation Plan
and the NASD Regulation By-Laws.

The effective date of the proposed rule change will be the closing of the
Transaction.

2. Statutory Basis

NASD believes that the proposed rule change is consistent with the provisions of
Section 15A of the Act, including Section 15A(b)(2) of the Act,* in that it provides for
the organization of the New SRO in a manner that will permit the New SRO to carry out
the purposes of the Act, to comply with the Act, and to enforce compliance by New SRO
members and persons associated with members with the Act, the rules and regulations
thereunder, New SRO rules and the federal securities laws. NASD further believes that
the proposed rule change is consistent with Section 15A(b)(4) of the Act™! in that the
amendments are designed to assure a fair representation of the New SRO’s members in
the selection of its Governors and administration of its affairs, as well as to comply with
the public participant requirements of the Act. Moreover, firms that today are regulated

by both NASD and NYSE Regulation will benefit from the elimination of the current

10 15 U.S.C. 780-3(b)(2).

1 15 U.S.C. 780-3(b)(4).
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duplication of regulatory review of these firms. The Transaction, as reflected in the
proposed rule change, will further benefit members as it will streamline the broker-dealer
regulatory system, combine technologies and permit the establishment of a single set of
rules and group examiners with complementary areas of expertise in a single organization
—all of which will serve to enhance oversight of U.S. securities firms and help to ensure
investor protection.

B. Self-Requlatory Organization’s Statement on Burden on Competition

NASD does not believe that the proposed rule change will result in any burden on
competition that is not necessary or appropriate in furtherance of the purposes of the Act.
C. Self-Requlatory Organization’s Statement on Comments on the

Proposed Rule Change Received from Members, Participants, or
Others

Written comments were neither solicited nor received.

1. Date of Effectiveness of the Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of publication of this notice in the Federal Register or

within such longer period (i) as the Commission may designate up to 90 days of such date
if it finds such longer period to be appropriate and publishes its reasons for so finding or
(ii) as to which the self-regulatory organization consents, the Commission will:

(A) by order approve such proposed rule change, or

(B) institute proceedings to determine whether the proposed rule change should
be disapproved.

V. Solicitation of Comments
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Interested persons are invited to submit written data, views and arguments
concerning the foregoing, including whether the proposed rule change is consistent with
the Act. Comments may be submitted by any of the following methods:

Electronic Comments:

. Use the Commission’s Internet comment form

(http://www.sec.gov/rules/sro.shtml); or

° Send an e-mail to rule-comments@sec.gov. Please include File Number

SR-NASD-2007-023 on the subject line.

Paper Comments:

. Send paper comments in triplicate to Nancy M. Morris, Secretary,
Securities and Exchange Commission, 100 F Street, NE, Washington, DC
20549-1090.

All submissions should refer to File Number SR-NASD-2007-023. This file
number should be included on the subject line if e-mail is used. To help the Commission
process and review your comments more efficiently, please use only one method. The
Commission will post all comments on the Commission’s Internet Web site

(http://www.sec.gov/rules/sro.shtml). Copies of the submission, all subsequent

amendments, all written statements with respect to the proposed rule change that are filed
with the Commission, and all written communications relating to the proposed rule
change between the Commission and any person, other than those that may be withheld
from the public in accordance with the provisions of 5 U.S.C. 552, will be available for
inspection and copying in the Commission’s Public Reference Room. Copies of such

filing also will be available for inspection and copying at the principal office of NASD.
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All comments received will be posted without change; the Commission does not
edit personal identifying information from submissions. You should submit only
information that you wish to make available publicly. All submissions should refer to
File Number SR-NASD-2007-023 and should be submitted on or before [insert date 21
days from publication in the Federal Register].

For the Commission, by the Division of Market Regulation, pursuant to delegated
authority.*?

Nancy M. Morris

Secretary

12 17 CFR 200.30-3(a)(12).
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EXHIBIT 5
Below is the text of the proposed rule change. Proposed new language is underlined,;

proposed deletions are in brackets.

E I

By-Laws of [The National Association of Securities Dealers, Inc.]Jthe Corporation

ARTICLE |
DEFINITIONS
When used in these By-Laws, unless the context otherwise requires, the term:
(a) through (b) No Change.
(c) “Board” means the Board of Governors of the [NASD]Corporation;
(d) “branch office” means an office defined as a branch office in the Rules of the
[Association]Corporation;
(e) No Change.

(f) “Closing” means the closing of the consolidation of certain member firm

requlatory functions of NYSE Requlation, Inc. and the Corporation;

[(N](@) “Commission” means the Securities and Exchange Commission;

(h) “controlling” shall mean the possession, directly or indirectly, of the power to

direct or cause the direction of the management and policies of a person, whether through

the ownership of voting stock, by contract or otherwise. A person who is the owner of

20% or more of the outstanding voting stock of any corporation, partnership,

unincorporated association or other entity shall be presumed to have control of such

entity, in the absence of proof by a preponderance of the evidence to the contrary.

Notwithstanding the foregoing, a presumption of control shall not apply where such
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person holds voting stock, in good faith, as an agent, bank, broker, nominee, custodian or

trustee for one or more owners who do not individually or as a group have control of such

entity:;

(i) “Corporation” means the National Association of Securities Dealers, Inc. or

any future name of this entity;

[(9)]1(4) “day” means calendar day;

[(h)](k) “dealer” means any individual, corporation, partnership, association,
joint stock company, business trust, unincorporated organization, or other legal entity
engaged in the business of buying and selling securities for such individual’s or entity’s
own account, through a broker or otherwise, but does not include a bank, or any person
insofar as such person buys or sells securities for such person’s own account, either
individually or in some fiduciary capacity, but not as part of a regular business;

[(D]() “Delegation Plan” means the “Plan of Allocation and Delegation of
Functions by NASD to Subsidiaries” as approved by the Commission, and as amended
from time to time;

[(D](m) “district” means a district established by the NASD Regulation Board
pursuant to the NASD Regulation By-Laws;

(n) “Floor Member Governor” means a member of the Board appointed as such

who is a person associated with a member (or a firm in the process of becoming a

member) which is a specialist or floor broker on the New York Stock Exchange trading

floor;
[(K)](0) “government securities broker” shall have the same meaning as in

Section 3(a)(43) of the Act except that it shall not include financial institutions as defined
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in Section 3(a)(46) of the Act;

[(D](p) “government securities dealer” shall have the same meaning as in Section
3(a)(44) of the Act except that it shall not include financial institutions as defined in
Section 3(a)(46) of the Act;

[(m)](q) “Governor” means a member of the Board,;

(r) “Independent Dealer/Insurance Affiliate Governor” means a member of the

Board appointed as such who is a person associated with a member which is an

independent contractor financial planning member firm or an insurance company, or an

affiliate of such a member;

[(M)](s) “Industry Director” means a Director of the NASD Regulation Board or

NASD Dispute Resolution Board (excluding the Presidents) who: (1) is or has served in

the prior [three years]year as an officer, director (other than as an independent director),

[or] employee or controlling person of a broker or dealer, [excluding an outside director

or a director not engaged in the day-to-day management of a broker or dealer; (2) is an
officer, director (excluding an outside director), or employee of an entity that owns more
than ten percent of the equity of a broker or dealer, and the broker or dealer accounts for
more than five percent of the gross revenues received by the consolidated entity; (3) owns
more than five percent of the equity securities of any broker or dealer, whose investments
in brokers or dealers exceed ten percent of his or her net worth, or whose ownership
interest otherwise permits him or her to be engaged in the day-to-day management of a
broker or dealer; (4) provides professional services to brokers or dealers, and such
services constitute 20 percent or more of the professional revenues received by the

Director or 20 percent or more of the gross revenues received by the Director’s firm or
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partnership; (5) provides professional services to a director, officer, or employee of a
broker, dealer, or corporation that owns 50 percent or more of the voting stock of a
broker or dealer, and such services relate to the director’s, officer’s, or employee’s
professional capacity and constitute 20 percent or more of the professional revenues
received by the Director or 20 percent or more of the gross revenues received by the
Director’s firm or partnership; or (6)]or (2) has a consulting or employment relationship
with or provides professional services to [the NASD, NASD Regulation, NASD Dispute

Resolution, or a market for which NASD provides regulation]a self requlatory

organization registered under the Act, or has had any such relationship or provided any

such services at any time within the prior [three years]year;
[(0)](t) “Industry Governor” or “Industry committee member” means [a]the Floor

Member Governor, the Independent Dealer/Insurance Affiliate Governor and the

Investment Company Affiliate Governor and any other Governor (excluding the Chief

Executive Officer of the [NASD and the President of NASD]Corporation and, during the

Transitional Period, the Chief Executive Officer of NYSE Regulation, Inc.) or committee

member who: (1) is or has served in the prior [three years]year as an officer, director [or]

(other than as an independent director), employee or controlling person of a broker or

dealer, [excluding an outside director or a director not engaged in the day-to-day
management of a broker or dealer; (2) is an officer, director (excluding an outside
director), or employee of an entity that owns more than ten percent of the equity of a
broker or dealer, and the broker or dealer accounts for more than five percent of the gross
revenues received by the consolidated entity; (3) owns more than five percent of the

equity securities of any broker or dealer, whose investments in brokers or dealers exceed



Page 75 of 144

ten percent of his or her net worth, or whose ownership interest otherwise permits him or
her to be engaged in the day-to-day management of a broker or dealer; (4) provides
professional services to brokers or dealers, and such services constitute 20 percent or
more of the professional revenues received by the Governor or committee member or 20
percent or more of the gross revenues received by the Governor’s or committee
member’s firm or partnership; (5) provides professional services to a director, officer, or
employee of a broker, dealer, or corporation that owns 50 percent or more of the voting
stock of a broker or dealer, and such services relate to the director’s, officer’s, or
employee’s professional capacity and constitute 20 percent or more of the professional
revenues received by the Governor or committee member or 20 percent or more of the
gross revenues received by the Governor’s or committee member’s firm or partnership;
or (6)] or (2) has a consulting or employment relationship with or provides professional
services to [the NASD, NASD Regulation, NASD Dispute Resolution, or a market for

which NASD provides regulation]a self requlatory organization registered under the Act,

or has had any such relationship or provided any such services at any time within the
prior [three years]year;

[(p)](u) “investment banking or securities business” means the business, carried
on by a broker, dealer, or municipal securities dealer (other than a bank or department or
division of a bank), or government securities broker or dealer, of underwriting or
distributing issues of securities, or of purchasing securities and offering the same for sale
as a dealer, or of purchasing and selling securities upon the order and for the account of
others;

(v) “Investment Company” means an “investment company’ as such term is
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defined in The Investment Company Act of 1940, as amended;

(w) “Investment Company Affiliate Governor” means a member of the Board

appointed as such who is a person associated with a member which is an Investment

Company or an affiliate of such a member;

(x) “Joint Public Governor” means the one Public Governor to be appointed as

such by the Board of Directors of NYSE Group, Inc. and the Board in office prior to the

Closing jointly;

(y) “Large Firm” means any broker or dealer admitted to membership in the

Corporation which, at the time of determination, has 500 or more reqistered persons;

(2) “Large Firm Governor” means a member of the Board to be elected by Large

Firm members, provided, however, that in order to be eligible to serve, a Large Firm

Governor must be an Industry Governor and must be registered with a member which is a

Large Firm member;

(aa) “Large Firm Governor Committee” means a committee of the Board

comprised of all of the Large Firm Governors;

(bb) “Lead Governor” means a member of the Board elected as such by the

Board, provided, however, that any member of the Board who is concurrently serving as

a member of the Board of Directors of NYSE Group, Inc. shall not be eligible to serve as

the Lead Governor;

(cc) “Mid-Size Firm” means any broker or dealer admitted to membership in the

Corporation which, at the time of determination, has at least 151 and no more than 499

registered persons;

(dd) “Mid-Size Firm Governor” means a member of the Board to be elected by
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Mid-Size Firm members, provided, however, that in order to be eligible to serve, a Mid-

Size Firm Governor must be an Industry Governor and must be reqgistered with a member

which is a Mid-Size Firm member;

[(g)](ee) “member” means any broker or dealer admitted to membership in the
[NASD]Corporation;

[(N](fH) “municipal securities” means securities which are direct obligations of,
or obligations guaranteed as to principal or interest by, a State or any political subdivision
thereof, or any agency or instrumentality of a State or any political subdivision thereof, or
any municipal corporate instrumentality of one or more States, or any security which is
an industrial development bond as defined by Section 3(a)(29) of the Act;

[(s)](gq) “municipal securities broker” means a broker, except a bank or
department or division of a bank, engaged in the business of effecting transactions in
municipal securities for the account of others;

[(D](hh) “municipal securities dealer” means any person, except a bank or
department or division of a bank, engaged in the business of buying and selling municipal
securities for such person’s own account, through a broker or otherwise, but does not
include any person insofar as such person buys or sells securities for such person’s own
account either individually or in some fiduciary capacity, but not as a part of a regular
business;

[(u) “NASD” means the National Association of Securities Dealers, Inc.;]

[(W)](@i) “NASD Dispute Resolution” means NASD Dispute Resolution, Inc._or

any future name of this entity;

(i) “NASD Group Committee” means a committee of the Board comprised of
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the five Public Governors and the Independent Dealer/Insurance Affiliate Governor

appointed as such by the Board in office prior to Closing, and the Small Firm Governors

which were nominated for election as such by the Board in office prior to Closing, and in

each case their successors;

(kk) “NASD Public Governors” means the five Public Governors to be appointed

as such by the Board in office prior to the Closing effective as of Closing;

[(w)](Il) “NASD Regulation” means NASD Regulation, Inc._or any future name

of this entity;

[()](mm) “NASD Regulation Board” means the Board of Directors of NASD
Regulation;

[(y)](nn) “National Adjudicatory Council” means a body appointed pursuant to
Avrticle V of the NASD Regulation By-Laws;

[(2)](00) “[National] Nominating Committee” means the [National] Nominating
Committee appointed pursuant to Article VII, Section 9 of these By-Laws;

[(aa) “Non-Industry Director” means a Director of the NASD Regulation Board
or NASD Dispute Resolution Board (excluding the Presidents of NASD Regulation and
NASD Dispute Resolution) who is: (1) a Public Director; (2) an officer or employee of an
issuer of securities listed on a market for which NASD provides regulation; (3) an officer
or employee of an issuer of unlisted securities that are traded in the over-the-counter
market; or (4) any other individual who would not be an Industry Director;]

[(bb) “Non-Industry Governor” or “Non-Industry committee member” means a
Governor (excluding the Chief Executive Officer and any other officer of the NASD, the

President of NASD Regulation) or committee member who is: (1) a Public Governor or
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committee member; (2) an officer or employee of an issuer of securities listed on a
market for which NASD provides regulation; (3) an officer or employee of an issuer of
unlisted securities that are traded in the over-the-counter market; or (4) any other
individual who would not be an Industry Governor or committee member;]

(pp) “NYSE Group Committee” means a committee of the Board comprised of

the five Public Governors and the Floor Member Governor appointed as such by the

Board of Directors of NYSE Group, Inc., and the Large Firm Governors which were

nominated for election as such by the Board of Directors of NYSE Group, Inc., and in

each case their successors:;

(0a) “NYSE Public Governors” shall mean the five Public Governors to be

appointed as such by the Board of Directors of NYSE Group, Inc. effective as of Closing;

[(cc)](rr) “person associated with a member” or “associated person of a member”
means: (1) a natural person who is registered or has applied for registration under the
Rules of the [Association]Corporation; (2) a sole proprietor, partner, officer, director, or
branch manager of a member, or other natural person occupying a similar status or
performing similar functions, or a natural person engaged in the investment banking or
securities business who is directly or indirectly controlling or controlled by a member,
whether or not any such person is registered or exempt from registration with the
[NASD]Corporation under these By-Laws or the Rules of the [Association]Corporation;
and (3) for purposes of Rule 8210, any other person listed in Schedule A of Form BD of a
member;

[(dd)](ss) “Public Director” means a Director of the NASD Regulation Board or

NASD Dispute Resolution Board who is not an Industry Director and who otherwise has
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no material business relationship with a broker or dealer or [the NASD, NASD
Regulation, NASD Dispute Resolution, or a market for which NASD provides

regulation]a self requlatory organization registered under the Act (other than serving as a

public director of such a self requlatory organization);

[(ee)](tt) “Public Governor” or “Public committee member” means any Governor

or committee member who is not the Chief Executive Officer of the Corporation or,

during the Transitional Period, the Chief Executive Officer of NYSE Requlation, Inc.,

who is not an Industry Governor and who otherwise has no material business relationship

with a broker or dealer or [the NASD, NASD Regulation, NASD Dispute Resolution, or

a market for which NASD provides regulation]a self requlatory organization registered

under the Act (other than serving as a public director of such a self requlatory

organization);

[(fF)](uu) “registered broker, dealer, municipal securities broker or dealer, or
government securities broker or dealer” means any broker, dealer, municipal securities
broker or dealer, or government securities broker or dealer which is registered with the
Commission under the Act;

[(g9)](vw) “Rules of the [Association]Corporation” or “Rules” means the

numbered rules set forth in the [NASD Manual]manual of the Corporation beginning

with the Rule 0100 Series, as adopted by the Board pursuant to these By-Laws, as
hereafter amended or supplemented;

(ww) “Small Firm” means any broker or dealer admitted to membership in the

Corporation which, at the time of determination, has at least 1 and no more than 150

registered persons;
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(xx) “Small Firm Governor” means a member of the Board to be elected by

Small Firm members, provided, however, that in order to be eligible to serve, a Small

Firm Governor must be registered with a member which is a Small Firm member and

must be an Industry Governor;

(yy) “Small Firm Governor Committee” means a committee of the Board

comprised of all the Small Firm Governors; and

(zz) “Transitional Period” means the period commencing on the date of the

Closing and ending on the third anniversary of the date of the Closinag,.

ARTICLE I
OFFICES
Location
Sec. 1. The address of the registered office of the [NASD]Corporation in the
State of Delaware and the name of the registered agent at such address shall be: The
Corporation Trust Company, 1209 Orange Street, Wilmington, Delaware 19801. The
[NASD]Corporation also may have offices at such other places both within and without
the State of Delaware as the Board may from time to time designate or the business of the
[NASD]Corporation may require.
Change of Location
Sec. 2. In the manner permitted by law, the Board or the registered agent may
change the address of the [NASD’s]Corporation’s registered office in the State of
Delaware and the Board may make, revoke, or change the designation of the registered
agent.

ARTICLE I
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QUALIFICATIONS OF MEMBERS AND ASSOCIATED PERSONS
Persons Eligible to Become Members and Associated Persons of Members

Sec. 1. (a) Any registered broker, dealer, municipal securities broker or dealer,
or government securities broker or dealer authorized to transact, and whose regular
course of business consists in actually transacting, any branch of the investment banking
or securities business in the United States, under the laws of the United States, shall be
eligible for membership in the [NASD]Corporation, except such registered brokers,
dealers, or municipal securities brokers or dealers, or government securities brokers or
dealers which are excluded under the provisions of Section 3.

(b) No Change.

Authority of Board to Adopt Qualification Requirements

Sec. 2. (a) No Change.

(b) In establishing and applying such standards, the Board may classify members
and persons associated with such members, taking into account relevant matters,
including the nature, extent, and type of business being conducted and of securities sold,
dealt in, or otherwise handled. The Board may specify that all or any portion of such
standards shall be applicable to any such class and may require the persons in any such
class to be registered with the [NASD]Corporation.

(c) No Change.

Ineligibility of Certain Persons for Membership or Association

Sec. 3. (a) No registered broker, dealer, municipal securities broker or dealer, or

government securities broker or dealer shall be admitted to membership, and no member

shall be continued in membership, if such broker, dealer, municipal securities broker or
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dealer, government securities broker or dealer, or member fails or ceases to satisfy the
qualification requirements established under Section 2, if applicable, or if such broker,
dealer, municipal securities broker or dealer, government securities broker or dealer, or
member is or becomes subject to a disqualification under Section 4, or if such member
fails to comply with the requirement that all forms filed pursuant to these By-Laws be
filed via electronic process or such other process as the [NASD]Corporation may
prescribe.

(b) through (c) No Change.

(d) Any member that is ineligible for continuance in membership may file with
the Board an application requesting relief from the ineligibility pursuant to the Rules of
the [Association]Corporation. A member may file such application on its own behalf and
on behalf of a current or prospective associated person. The Board may, in its discretion,
approve the continuance in membership, and may also approve the association or
continuance of association of any person, if the Board determines that such approval is
consistent with the public interest and the protection of investors. Any approval
hereunder may be granted unconditionally or on such terms and conditions as the Board
considers necessary or appropriate. In the exercise of the authority granted hereunder,
the Board may conduct such inquiry or investigation into the relevant facts and
circumstances as it, in its discretion, considers necessary to its determination, which, in
addition to the background and circumstances giving rise to the failure to qualify or
disqualification, may include the proposed or present business of a member and the
conditions of association of any current or prospective associated person.

(e) through (g) No Change.
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Definition of Disqualification
Sec. 4. A person is subject to a “disqualification” with respect to membership, or

association with a member, if such person[:]is subject to any “statutory disqualification”

as such term is defined in Section 3(a)(39) of the Act.

[(a@) has been and is expelled or suspended from membership or participation in,
or barred or suspended from being associated with a member of, any self-regulatory
organization, foreign equivalent of a self-regulatory organization, foreign or international
securities exchange, contract market designated pursuant to Section 5 of the Commodity
Exchange Act, or foreign equivalent of a contract market designated pursuant to any
substantially equivalent foreign statute or regulation, or futures association registered
under Section 17 of the Commodity Exchange Act or a foreign equivalent of a futures
association designated pursuant to any substantially equivalent foreign statute or
regulation, or has been and is denied trading privileges on any such contract market or
foreign equivalent;]

[(b) is subject to]

[(1) an order of the Commission, other appropriate regulatory agency, or
foreign financial regulatory authority:]

[() denying, suspending for a period not exceeding 12 months, or
revoking such person’s registration as a broker, dealer, municipal
securities dealer, government securities broker, or government securities
dealer, or limiting such person’s activities as a foreign person performing
a function substantially equivalent to any of the above; or]

[(ii) barring or suspending for a period not exceeding 12 months
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such person from being associated with a broker, dealer, municipal

securities dealer, government securities broker, government securities

dealer, or foreign person performing a function substantially equivalent to
any of the above;]

[(2) an order of the Commaodity Futures Trading Commission denying,
suspending, or revoking such person’s registration under the Commaodity
Exchange Act (7 U.S.C. § 1 et seq.); or]

[(3) an order by a foreign financial regulatory authority denying,
suspending, or revoking the person’s authority to engage in transactions in
contracts of sale of a commodity for future delivery or other instruments traded on
or subject to the rules of a contract market, board of trade, or foreign equivalent
thereof;]

[(c) by such person’s conduct while associated with a broker, dealer, municipal
securities dealer, government securities broker, or government securities dealer, or while
associated with an entity or person required to be registered under the Commodity
Exchange Act, has been found to be a cause of any effective suspension, expulsion, or
order of the character described in subsection (a) or (b) of this Section;]

[(d) by such person’s conduct while associated with any broker, dealer, municipal
securities dealer, government securities broker, government securities dealer, or any other
entity engaged in transactions in securities, or while associated with an entity engaged in
transactions in contracts of sale of a commodity for future delivery or other instruments
traded on or subject to the rules of a contract market, board of trade, or foreign equivalent

thereof, has been found to be a cause of any effective suspension, expulsion, or order by a
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foreign or international securities exchange or foreign financial regulatory authority
empowered by a foreign government to administer or enforce its laws relating to financial
transactions as described in subsection (a) or (b) of this Section;]

[(e) has associated with him or her any person who is known, or in the exercise of
reasonable care should be known, to him or her to be a person described in subsection (a),
(b), (c), or (d) of this Section;]

[(f) has willfully made or caused to be made in any application for membership
in a self-regulatory organization, or to become associated with a member of a self-
regulatory organization, or in any report required to be filed with a self-regulatory
organization, or in any proceeding before a self-regulatory organization, any statement
which was at the time, and in light of the circumstances under which it was made, false or
misleading with respect to any material fact, or has omitted to state in any such
application, report, or proceeding any material fact which is required to be stated therein;]

[(@ (1) has been convicted within ten years preceding the filing of any

application for membership in the NASD, or to become associated with a member

of the NASD, or at any time thereafter, of any felony or misdemeanor or of a

substantially equivalent crime by a foreign court of competent jurisdiction which:]

[() involves the purchase or sale of any security, the taking of a
false oath, the making of a false report, bribery, perjury, burglary, any
substantially equivalent activity however denominated by the laws of the
relevant foreign government, or conspiracy to commit any such offense;]

[(ii) arises out of the conduct of the business of a broker, dealer,

municipal securities dealer, government securities broker, government
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securities dealer, investment adviser, bank, insurance company, fiduciary,

transfer agent, foreign person performing a function substantially

equivalent to any of the above, or any entity or person required to be
registered under the Commaodity Exchange Act or any substantially
equivalent foreign statute or regulation;]

[(ii1) involves the larceny, theft, robbery, extortion, forgery,
counterfeiting, fraudulent concealment, embezzlement, fraudulent
conversion, or misappropriation of funds or securities, or substantially
equivalent activity however denominated by the laws of the relevant
foreign government; or]

[(iv) involves the violation of Sections 152, 1341, 1342, or 1343
or Chapters 25 or 47 of Title 18, United States Code, or a violation of a
substantially equivalent foreign statute;]

[(2) has been convicted within ten years preceding the filing of any
application for membership in the NASD, or to become associated with a member
of the NASD, or at any time thereafter of any other felony;]

[(h) is permanently or temporarily enjoined by order, judgment, or decree of any
court of competent jurisdiction from acting as an investment adviser, underwriter, broker,
dealer, municipal securities dealer, government securities broker, government securities
dealer, transfer agent, foreign person performing a function substantially equivalent to
any of the above, entity or person required to be registered under the Commodity
Exchange Act, or any substantially equivalent foreign statute or regulation, or as an

affiliated person or employee of any investment company, bank, insurance company,
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foreign entity substantially equivalent to any of the above, or entity or person required to

be registered under the Commodity Exchange Act or any substantially equivalent foreign

statute or regulation, or from engaging in or continuing any conduct or practice in

connection with any such activity, or in connection with the purchase or sale of any

security;]

[(1) has been found by a foreign financial regulatory authority to have— ]

[(1) made or caused to be made in any application for registration or
report required to be filed with a foreign financial regulatory authority, or in any
proceeding before a foreign financial regulatory authority with respect to
registration, any statement that was at the time and in the light of the
circumstances under which it was made false or misleading with respect to any
material fact, or has omitted to state in any application or report to the foreign
financial regulatory authority any material fact that is required to be stated
therein;]

[(2) violated any foreign statute or regulation regarding transactions in
securities, or contracts of sale of a commodity for future delivery, traded on or
subject to the rules of a contract market or any board of trade; or]

[(3) aided, abetted, counseled, commanded, induced, or procured the
violation by any person of any provision of any statutory provisions enacted by a
foreign government, or rules or regulations thereunder, empowering a foreign
financial regulatory authority regarding transactions in securities, or contracts of
sale of a commodity for future delivery, traded or subject to the rules of a contract

market or any board of trade, or has been found, by a foreign financial regulatory
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authority, to have failed reasonably to supervise, with a view to preventing

violations of such statutory provisions, rules, and regulations, another person who

commits such a violation, if such other person is subject to such person’s

supervision.]

ARTICLE IV
MEMBERSHIP
Application for Membership

Sec. 1. (a) Application for membership in the [NASD]Corporation, properly
signed by the applicant, shall be made to the [NASD]Corporation via electronic process
or such other process as the [NASD]Corporation may prescribe, on the form to be
prescribed by the [NASD]Corporation, and shall contain:

(1) an agreement to comply with the federal securities laws, the rules and
regulations thereunder, the rules of the Municipal Securities Rulemaking Board
and the Treasury Department, the By-Laws of the [NASD]Corporation, NASD
Regulation, or NASD Dispute Resolution, the Rules of the
[Association]Corporation, and all rulings, orders, directions, and decisions issued
and sanctions imposed under the Rules of the [Association]Corporation;

(2) an agreement to pay such dues, assessments, and other charges in the
manner and amount as from time to time shall be fixed pursuant to the [NASD]

By-Laws_of the Corporation, Schedules to the [NASD] By-Laws of the

Corporation, and the Rules of the [Association]Corporation; and
(3) such other reasonable information with respect to the applicant as the

[NASD]Corporation may require.
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(b) Any application for membership received by the [NASD]Corporation shall be
processed in the manner set forth in the Rules of the [Association]Corporation.

(c) Each applicant and member shall ensure that its membership application with
the [NASD]Corporation is kept current at all times by supplementary amendments via
electronic process or such other process as the [NASD]Corporation may prescribe to the
original application. Such amendments to the application shall be filed with the
[NASD]Corporation not later than 30 days after learning of the facts or circumstances
giving rise to the amendment.

Similarity of Membership Names

Sec. 2. (a) No person or firm shall be admitted to or continued in membership in
the [NASD]Corporation having a name that is identical to the name of another member
appearing on the membership roll of the [NASD]Corporation or a name so similar to any
such name as to tend to confuse or mislead.

(b) No member may change its name without prior approval of the
[NASD]Corporation.
Executive Representative

Sec. 3. Each member shall appoint and certify to the Secretary of the
[NASD]Corporation one “executive representative” who shall represent, vote, and act for
the member in all the affairs of the [NASD]Corporation, except that other executives of a
member may also hold office in the [NASD]Corporation, serve on the Board or
committees appointed under Article IX, Section 1 or otherwise take part in the affairs of
the [NASD]Corporation. A member may change its executive representative upon giving

notice thereof via electronic process or such other process as the [NASD]Corporation
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may prescribe to the Secretary, or may, when necessary, appoint, by notice via electronic
process to the Secretary, a substitute for its executive representative. An executive
representative of a member or a substitute shall be a member of senior management and
registered principal of the member. Not later than January 1, 1999, each executive
representative shall maintain an Internet electronic mail account for communication with
the [NASD]Corporation and shall update firm contact information via the NASD
Regulation Web Site or such other means as prescribed by the [NASD]Corporation.
Membership Roll

Sec. 4. The Secretary of the [NASD]Corporation shall keep a currently accurate
and complete membership roll, containing the name and address of each member, and the
name and address of the executive representative of each member. In any case where a
membership has been terminated, such fact shall be recorded together with the date on
which the membership ceased. The membership roll of the [NASD]Corporation shall at
all times be available to all members of the [NASD]Corporation, to all governmental
authorities, and to the general public.

Resignation of Members

Sec. 5. Membership in the [NASD]Corporation may be voluntarily terminated
only by formal resignation. Resignations of members must be filed via electronic process
or such other process as the [NASD]Corporation may prescribe and addressed to the
[NASD]Corporation. Any member may resign from the [NASD]Corporation at any time.
Such resignation shall not take effect until 30 days after receipt thereof by the
[NASD]Corporation and until all indebtedness due the [NASD]Corporation from such

member shall have been paid in full and so long as any complaint or action is pending
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against the member under the Rules of the [Association]Corporation. The
[NASD]Corporation, however, may in its discretion declare a resignation effective at any
time.

Retention of Jurisdiction

Sec. 6. A resigned member or a member that has had its membership canceled or
revoked shall continue to be subject to the filing of a complaint under the Rules of the
[Association]Corporation based upon conduct which commenced prior to the effective
date of the member’s resignation from the [NASD]Corporation or the cancellation or
revocation of its membership. Any such complaint, however, shall be filed within two
years after the effective date of resignation, cancellation, or revocation.

Transfer and Termination of Membership

Sec. 7. (a) Except as provided hereinafter, no member of the [NASD]Corporation
may transfer its membership or any right arising therefrom and the membership of a
corporation, partnership, or any other business organization which is a member of the
[NASD]Corporation shall terminate upon its liquidation, dissolution, or winding up, and
the membership of a sole proprietor which is a member shall terminate at death, provided
that all obligations of membership under the By-Laws and the Rules of the
[Association]Corporation have been fulfilled.

(b) The consolidation, reorganization, merger, change of name, or similar change
in any corporate member shall not terminate the membership of such corporate member
provided that the member or surviving organization, if any, shall be deemed a successor
to the business of the corporate member, and the member or the surviving organization

shall continue in the investment banking and securities business, and shall possess the
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qualifications for membership in the [NASD]Corporation. The death, change of name,
withdrawal of any partner, the addition of any new partner, reorganization, consolidation,
or any change in the legal structure of a partnership member shall not terminate the
membership of such partnership member provided that the member or surviving
organization, if any, shall be deemed a successor to the business of the partnership
member, and the member or surviving organization shall continue in the investment
banking and securities business and shall possess the qualifications for membership in the
[NASD]Corporation. If the business of any predecessor member is to be carried on by an
organization deemed to be a successor organization by the [NASD]Corporation, the
membership of such predecessor member shall be extended to the successor organization
subject to the notice and application requirements of the Rules of the
[Association]Corporation and the right of the [NASD]Corporation to place restrictions on
the successor organization pursuant to the Rules of the [Association]Corporation;
otherwise, any surviving organization shall be required to satisfy all of the membership
application requirements of these By-Laws and the Rules of the
[Association]Corporation.
Registration of Branch Offices

Sec. 8. (a) Each branch office of a member of the [NASD]Corporation shall be
registered with and listed upon the membership roll of the [NASD]Corporation, and shall
pay such dues, assessments, and other charges as shall be fixed from time to time by the
Board pursuant to Article VI.

(b) Each member of the [NASD]Corporation shall promptly advise the

[NASD]Corporation via electronic process or such other process as the
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[NASD]Corporation may prescribe of the opening, closing, relocation, change in
designated supervisor, or change in designated activities of any branch office of such
member not later than 30 days after the effective date of such change.
ARTICLE V
REGISTERED REPRESENTATIVES AND ASSOCIATED PERSONS
Qualification Requirements
Sec. 1. No Change.
Application for Registration
Sec. 2. (a) Application by any person for registration with the
[NASD]Corporation, properly signed by the applicant, shall be made to the
[NASD]Corporation via electronic process or such other process as the
[NASD]Corporation may prescribe, on the form to be prescribed by the
[NASD]Corporation and shall contain:

(1) an agreement to comply with the federal securities laws, the rules and
regulations thereunder, the rules of the Municipal Securities Rulemaking Board
and the Treasury Department, the By-Laws of the [NASD]Corporation, NASD
Regulation, and NASD Dispute Resolution, the Rules of the [Association]
Corporation, and all rulings, orders, directions, and decisions issued and sanctions
imposed under the Rules of the [Association]Corporation; and

(2) such other reasonable information with respect to the applicant as the
[NASD]Corporation may require.

(b) The [NASD]Corporation shall not approve an application for registration of

any person who is not eligible to be an associated person of a member under the
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provisions of Article 111, Section 3.

(c) Every application for registration filed with the [NASD]Corporation shall be
kept current at all times by supplementary amendments via electronic process or such
other process as the [NASD]Corporation may prescribe to the original application. Such
amendment to the application shall be filed with the [NASD]Corporation not later than
30 days after learning of the facts or circumstances giving rise to the amendment. If such
amendment involves a statutory disqualification as defined in Section 3(a)(39) and
Section 15(b)(4) of the Act, such amendment shall be filed not later than ten days after
such disqualification occurs.

Notification by Member to the [NASD]Corporation and Associated Person of
Termination; Amendments to Notification

Sec. 3. (a) Following the termination of the association with a member of a
person who is registered with it, such member shall, not later than 30 days after such
termination, give notice of the termination of such association to the [NASD]Corporation
via electronic process or such other process as the [NASD]Corporation may prescribe on
a form designated by the [NASD]Corporation, and concurrently shall provide to the
person whose association has been terminated a copy of said notice as filed with the
[NASD]Corporation. A member that does not submit such notification and provide a
copy to the person whose association has been terminated, within the time period
prescribed, shall be assessed a late filing fee as specified by the [NASD]Corporation.
Termination of registration of such person associated with a member shall not take effect
so long as any complaint or action under the Rules of the [Association]Corporation is

pending against a member and to which complaint or action such person associated with
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a member is also a respondent, or so long as any complaint or action is pending against
such person individually under the Rules of the [Association]Corporation. The
[NASD]Corporation, however, may in its discretion declare the termination effective at
any time.

(b) The member shall notify the [NASD]Corporation via electronic process or
such other process as the [NASD]Corporation may prescribe by means of an amendment
to the notice filed pursuant to subsection (a) in the event that the member learns of facts
or circumstances causing any information set forth in said notice to become inaccurate or
incomplete. Such amendment shall be filed with the [NASD]Corporation via electronic
process or such other process as the [NASD]Corporation may prescribe and a copy
provided to the person whose association with the member has been terminated not later
than 30 days after the member learns of the facts or circumstances giving rise to the
amendment.

Retention of Jurisdiction

Sec. 4. (a) A person whose association with a member has been terminated and
is no longer associated with any member of [NASD]Corporation or a person whose
registration has been revoked or canceled shall continue to be subject to the filing of a
complaint under the [NASD]Corporation Rules based upon conduct that commenced
prior to the termination, revocation, or cancellation or upon such person’s failure, while

subject to [NASD’s]the Corporation’s jurisdiction as provided herein, to provide

information requested by [NASD]Corporation pursuant to the [NASD]Corporation’s
Rules, but any such complaint shall be filed within:

(i) No Change.
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(if) two years after the effective date of revocation or cancellation of
registration pursuant to the [NASD]Corporation’s Rules; or
(iii) No Change.

(b) A person whose association with a member has been terminated and is no
longer associated with any member of [NASD]Corporation shall continue to be subject to
a proceeding to suspend, consistent with Article VI, Section 3 of the By-Laws, his or her
ability to associate with a member based on such person’s failure to comply with an
arbitration award or a written and executed settlement agreement obtained in connection
with an arbitration or mediation submitted for disposition pursuant to the
[NASD]Corporation’s Rules, provided that such proceeding is instituted within two years
after the date of entry of such award or settlement.

ARTICLE VI
DUES, ASSESSMENTS, AND OTHER CHARGES
Power of the [NASD]Corporation to Fix and Levy Assessments

Sec. 1. The [NASD]Corporation shall prepare an estimate of the funds necessary
to defray reasonable expenses of administration in carrying on the work of the
[NASD]Corporation each fiscal year, and on the basis of such estimate, shall fix and levy
the amount of admission fees, dues, assessments, and other charges to be paid by the
members [of the NASD] and issuers and any other persons using any facility or system
which the [NASD]Corporation, NASD Regulation, or NASD Dispute Resolution
operates or controls. Fees, dues, assessments, and other charges shall be called and
payable as determined by the [NASD]Corporation from time to time; provided, however,

that such admission fees, dues, assessments, and other charges shall be equitably
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allocated among members and issuers and any other persons using any facility or system
which the [NASD]Corporation operates or controls. The [NASD]Corporation may from
time to time make such changes or adjustments in such fees, dues, assessments, and other
charges as it deems necessary or appropriate to assure equitable allocation of dues among
members. In the event of termination of membership or the extension of any membership
to a successor organization during any fiscal year for which an assessment has been
levied and become payable, the [NASD]Corporation may make such adjustment in the
fees, dues, assessments, or other charges payable by any such member or successor
organization or organizations during such fiscal years as it deems fair and appropriate in
the circumstances.
Reports of Members
Sec. 2. Each member, issuer, or other person shall promptly furnish all
information or reports requested by the [NASD]Corporation in connection with the
determination of the amount of admission fees, dues, assessments, or other charges.
Suspension or Cancellation

Sec. 3. (a) [NASD]The Corporation after 15 days notice in writing, may suspend

or cancel the membership of any member or the registration of any person in arrears in
the payment of any fees, dues, assessments, or other charges or for failure to furnish any
information or reports requested pursuant to Section 2.

(b) [NASD]The Corporation after 15 days notice in writing, may suspend or

cancel the membership of any member or suspend from association with any member any
person, for failure to comply with an award of arbitrators properly rendered pursuant to

the [NASD]Corporation’s Rules, where a timely motion to vacate or modify such award
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has not been made pursuant to applicable law or where such a motion has been denied, or
for failure to comply with a written and executed settlement agreement obtained in
connection with an arbitration or mediation submitted for disposition pursuant to the
[NASD]Corporation’s Rules.
Reinstatement of Membership or Registration

Sec. 4. Any membership or registration suspended or canceled under this Article
may be reinstated by the [NASD]Corporation upon such terms and conditions as it shall
deem just; provided, however, that any applicant for reinstatement of membership or
registration shall possess the qualifications required for membership or registration in the
[NASD]Corporation.

Delegation

Sec. 5. The [NASD]Corporation may delegate its authority under this Article in a

manner not inconsistent with the Delegation Plan.
ARTICLE VII
BOARD OF GOVERNORS
Powers and Authority of Board

Sec. 1. (a) The Board shall be the governing body of the [NASD]Corporation
and, except as otherwise provided by applicable law, the Restated Certificate of
Incorporation, or these By-Laws, shall be vested with all powers necessary for the
management and administration of the affairs of the [NASD]Corporation and the
promotion of the [NASD]Corporation’s welfare, objects, and purposes. In the exercise of
such powers, the Board shall have the authority to:

(i) No Change.
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(if) adopt such other Rules of the [Association]Corporation and changes
or additions thereto as it deems necessary or appropriate, provided, however, that
the Board may at its option submit to the membership any such adoption, change,
or addition to such Rules;

(i) make such regulations, issue such orders, resolutions, exemptions,
interpretations, including interpretations of these By-Laws and the Rules of the
[Association]Corporation, and directions, and make such decisions as it deems
necessary or appropriate;

(iv) through (vi) No Change.

(vii) organize and operate automated systems to provide qualified
subscribers with securities information and automated services. The systems may
be organized and operated by a division or subsidiary company of the
[NASD]Corporation or by one or more independent firms under contract with the
[NASD]Corporation as the Board may deem necessary or appropriate. The Board
may adopt rules for such automated systems, establish reasonable qualifications
and classifications for members and other subscribers, provide qualification
standards for securities included in such systems, require members to report
promptly information in connection with securities included in such systems, and
establish charges to be collected from subscribers and others;

(viii) require the prompt reporting by members of such original and
supplementary trade data as the Board deems appropriate. Such reporting
requirements may be administered by the [NASD]Corporation, a division or

subsidiary thereof, or a clearing agency registered under the Act; and
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(ix) engage in any activities or conduct necessary or appropriate to carry
out the [NASD]Corporation’s purposes under its Restated Certificate of
Incorporation and the federal securities laws.

(b) In the event of the refusal, failure, neglect, or inability of any Governor to
discharge such Governor’s duties, or for any cause affecting the best interests of the
[NASD]Corporation the sufficiency of which the Board shall be the sole judge, the Board
shall have the power, by the affirmative vote of two-thirds of the Governors then in
office, to remove such Governor and declare such Governor’s position vacant and that,

subject to the Restated Certificate of Incorporation, such position shall be filled in

accordance with [the provisions of Section 7.]these By-Laws; provided, that during the

Transitional Period, (i) a Governor that is a member of the NYSE Group Committee may

only be removed by the affirmative vote of a majority of the Governors who are members

of the NYSE Group Committee and (ii) a Governor that is a member of the NASD Group

Committee may only be removed by the affirmative vote of a majority of the Governors

who are members of the NASD Group Committee.

(c) To the fullest extent permitted by applicable law, the Restated Certificate of
Incorporation, and these By-Laws, the [NASD]Corporation may delegate any power of
the [NASD]Corporation or the Board to a committee appointed pursuant to Article IX,
Section 1, the NASD Regulation Board, the NASD Dispute Resolution Board, or

[NASD]the Corporation’s staff in a manner not inconsistent with the Delegation Plan;

provided, that during the Transitional Period, no such delegation shall occur without the

prior affirmative vote of two-thirds of the Governors then in office.

Authority to Cancel or Suspend for Failure to Submit Required Information
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Sec. 2. (a) The Board shall have authority, upon notice and opportunity for a
hearing, to cancel or suspend the membership of any member or suspend the association
of any person associated with a member for failure to file, or to submit on request, any
report, document, or other information required to be filed with or requested by the
[NASD]Corporation pursuant to these By-Laws or the Rules of the [Association]
Corporation.

(b) Any membership or association suspended or canceled pursuant to this
Section may be reinstated by the [NASD]Corporation pursuant to the Rules of the
[Association]Corporation.

(c) The Board is authorized to delegate its authority under this Section in a
manner not inconsistent with the Delegation Plan and otherwise in accordance with the
Rules of the [Association]Corporation.

Authority to Take Action Under Emergency or Extraordinary Market Conditions

Sec. 3. The Board, or such person or persons as may be designated by the Board,
in the event of an emergency or extraordinary market conditions, shall have the authority
to take any action regarding:

() the trading in or operation of the over-the-counter securities market, the
operation of any automated system owned or operated by the [NASD]Corporation, or
NASD Regulation, and the participation in any such system of any or all persons or the
trading therein of any or all securities; and

(b) No Change.

Composition and Qualifications of the Board

Sec. 4. (a) The Board shall consist of no fewer than [15 nor more than 25
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Governors, comprising (i) the Chief Executive Officer of the NASD, (ii) if the Board of
Governors determines, from time to time, in its sole discretion, that the appointment of a
second officer of the NASD to the Board of Governors is advisable, a second officer of
the NASD, (iii) the President of NASD Regulation, (iv) the Chair of the National
Adjudicatory Council, and (v) no fewer than 12 and no more than 22 Governors elected
by the members of the NASD. The Governors elected by the members of the NASD
shall include a representative of an issuer of investment company shares or an affiliate of
such an issuer, a representative of an insurance company, a representative of a national
retail firm, a representative of a regional retail or independent financial planning member
firm, a representative of a firm that provides clearing services to other NASD members,
and a representative of an NASD member having not more than 150 registered persons.
The number of Non-Industry Governors shall exceed the number of Industry Governors.
If the number of Industry and Non-Industry Governors is 13-15, the Board shall include
at least four Public Governors. If the number of Industry and Non-Industry Governors is
16-17, the Board shall include at least five Public Governors. If the number of Industry
and Non-Industry Governors is 18-23, the Board shall include at least six Public

Governors.]16 nor more than 25 Governors. The number of Public Governors shall

exceed the number of Industry Governors.

From and after the Transitional Period, the Board of Governors shall consist of (i)

the Chief Executive Officer of the Corporation, (ii) a number of Public Governors

determined by the Board, (iii) a Floor Member Governor, an Independent

Dealer/Insurance Affiliate Governor and an Investment Company Affiliate Governor and

(iv) three Small Firm Governors, one Mid-Size Firm Governor and three Large Firm
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Governors.

(b) As soon as practicable following the annual election of Governors, the Board
shall elect from among its members a Chair and such other persons having such titles as it
shall deem necessary or advisable, to serve until the next annual election or until their
successors are chosen and qualify. The Chair of the [National Adjudicatory Council may

not serve as Chair of the Board. The Chair and] Board shall preside over all meetings of

the Board, and shall not have any other power or authority except as otherwise expressly

provided for herein. The Lead Governor shall preside at all meetings of the Board at

which the Chair is not present, and shall have the authority to call, and will lead if the

Chair of the Board is recused, executive sessions of the Board. Any other persons elected

under this subsection shall have such powers and duties as may be determined from time

to time by the Board. [The]Except as otherwise provided herein, the Board, by resolution

adopted by a majority of the Governors then in office, (i) after the completion of the

Transitional Period, may remove [the Chair and any person]the Chair and any person

elected under this subsection from such position at any time and (ii) during the

Transitional Period, may remove any person, other than the Chair, elected under this

subsection from such position at any time.
Term of Office of Governors
Sec. 5. [(a) The Chief Executive Officer and, if appointed, the second officer of
the NASD, and the President of NASD Regulation]

From and after the Transitional Period:

The Chief Executive Officer shall serve as [Governors]a Governor until a

successor is elected, or until death, resignation, or removal [(or, in addition, in the case of
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a second officer of the NASD, until the Board of Governors, in its sole discretion,
determines that such appointment is no longer advisable)].

Public Governors and the Floor Member Governor, the Independent

Dealer/Insurance Affiliate Governor and the Investment Company Affiliate Governor

(the “Appointed Governors”) shall be appointed by the Board from candidates

recommended to the Board by the Nominating Committee.

As of the first annual meeting of members following the Transitional Period, the

Appointed Governors shall be divided by the Board into three classes, as equal in number

as possible, with the first class holding office until the first succeeding annual meeting of

members, the second class holding office until the second succeeding annual meeting of

members and the third class holding office until the third succeeding annual meeting of

members, or until a successor is duly appointed and qualified, or until death, resignation,

disqualification, or removal. Each class shall initially contain as equivalent a number as

possible of Appointed Governors who were members of the NYSE Group Committee

during the Transitional Period or are successors to such Governor positions, on the one

hand, and Appointed Governors who were members of the NASD Group Committee

during the Transitional Period or are successors to such Governor positions, on the other

hand, to the extent the Board determines such persons are to remain Governors after the

Transitional Period. No Appointed Governor may serve more than two consecutive

terms. If a Governor is appointed to fill a vacancy of such a Governor position for a term

of less than one year, the Governor may serve up to two consecutive terms following the

expiration of the Governor’s initial term. At each annual election following the first

annual meeting of members following the Transitional Period, Appointed Governors
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shall be appointed by the Board for a term of three years to replace those whose terms

expire.

[(b) The Chair of the National Adjudicatory Council shall serve as a Governor for

a term of one year,]As of the first annual meeting of members following the Transitional

Period, the Large Firm Governors, the Mid-Size Firm Governor and the Small Firm

Governors shall be divided into three classes, as equal in number as possible, with the

first class, being comprised of one Large Firm Governor and one Small Firm Governor,

holding office until the first succeeding annual meeting of members, the second class,

being comprised of one Large Firm Governor, one Mid-Size Firm Governor and one

Small Firm Governor, holding office until the second succeeding annual meeting of

members and the third class, being comprised of one Large Firm Governor and one Small

Firm Governor, holding office until the third succeeding annual meeting of members, or

until a successor is duly elected and qualified, or until death, resignation, disqualification,

or removal. [A Chair of the National Adjudicatory Council]A Governor elected by the

members may not serve more than two consecutive [one-year] terms [as a Governor,

unless a Chair of the National Adjudicatory Council is appointed to fill]._If a Governor is

elected to fill a vacancy of such a Governor position for a term of less than one year [for

such office. In such case, the Chair of the National Adjudicatory Council may serve an

initial term as a Governor and], the Governor may serve up to two consecutive [one-year

terms as a Governor]terms following the expiration of [such initial term. After serving as
a Chair of the National Adjudicatory Council, an individual may serve as a Governor

elected by the members of the NASD]the Governor’s initial term. At each annual

election following the first annual meeting of members following the Transitional Period,
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Large Firm Governors, Small Firm Governors and the Mid-Size Firm Governor shall be

elected for a term of three years to replace those whose terms expire.

[(c) The Governors elected by the members of the NASD shall be divided into
three classes and hold office for a term of no more than three years, such term to be fixed
by the Board at the time of the nomination or certification of each such Governor, or until
a successor is duly elected and qualified, or until death, resignation, disqualification, or
removal. A Governor elected by the members of the NASD may not serve more than two
consecutive terms. If a Governor is elected by the Board to fill a term of less than one
year, the Governor may serve up to two consecutive terms following the expiration of the
Governor’s initial term. The term of office of Governors of the first class shall expire at
the January 1999 Board meeting, of the second class one year thereafter, and of the third
class two years thereafter. At each annual election, commencing January 1999,
Governors shall be elected for a term of three years to replace those whose terms expire.]

In the event of any vacancy among the Large Firm Governors, the Mid-Size Firm

Governor or the Small Firm Governors, such vacancy shall only be filled by the Large

Firm Governor Committee in the case of a Large Firm Governor vacancy, the Board in

the case of a Mid-Size Firm Governor vacancy or the Small Firm Governor Committee in

the case of a Small Firm Governor vacancy; provided, however, that in the event the

remaining term of office of any Large Firm, Mid-Size Firm or Small Firm Governor

position that becomes vacant is for more than 12 months, such vacancy shall be filled by

the members entitled to vote thereon at a meeting thereof convened to vote thereon.

Disqualification

Sec. 6. Notwithstanding Section 5 or Article XXII, the term of office of a
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Governor shall terminate immediately upon a determination by the Board, by a majority
vote of the remaining Governors, that: (a) the Governor no longer satisfies the
classification for which the Governor was elected; and (b) the Governor’s continued
service as such would violate the compositional requirements of the Board set forth in

Section 4 (or, in the case of the Transitional Period, Article XXI1). If the term of office

of a Governor terminates under this Section, and the remaining term of office of such
Governor at the time of termination is not more than six months, during the period of

vacancy the Board shall not be deemed to be in violation of Section 4 (or, in the case of

the Transitional Period, Article XXII) by virtue of such vacancy.

[Filling of Vacancies]

[Sec. 7. If an elected Governor position becomes vacant, whether because of
death, disability, disqualification, removal, or resignation, the National Nominating
Committee shall nominate, and the Board shall elect by majority vote of the remaining
Governors then in office, a person satisfying the classification (Industry, Non-Industry, or
Public Governor) for the governorship as provided in Section 4 to fill such vacancy,
except that if the remaining term of office for the vacant Governor position is not more
than six months, no replacement shall be required. If the remaining term of office for the
vacant Governor position is more than one year, the Governor elected by the Board to fill
such position shall stand for election in the next annual election pursuant to this Article.]

Intentionally Deleted

Sec. 7. Intentionally Deleted

Meetings of Board; Quorum; Required Vote

Sec. 8. Meetings of the Board shall be held at such times and places, upon such



Page 109 of 144

notice, and in accordance with such procedure as the Board in its discretion may

determine. Special meetings of the Board of the Corporation may be called by the Board,

the Chief Executive Officer of the Corporation, the Chair or the Lead Governor. Each of

the Chief Executive Officer of the Corporation and the Chair, and with respect to matters

from which the Chief Executive Officer of the Corporation and the Chair recuse

themselves, the Lead Governor, shall have the authority to include matters on the agenda

of a meeting of the Board. At all meetings of the Board, unless otherwise set forth in

these By-Laws or required by law, a quorum for the transaction of business shall consist
of a majority of the Board, including not less than 50 percent of the [Non-Industry]
Public Governors. Any action taken by a majority vote at any meeting at which a
guorum is present, except as otherwise provided in the Restated Certificate of
Incorporation or these By-Laws, shall constitute the action of the Board. Governors or
members of any committee appointed by the Board under Article IX, Section 1 may
participate in a meeting of the Board or a committee by means of communications
facilities that ensure all persons participating in the meeting can hear and speak to one
another, and participation in a meeting pursuant to this By-Law shall constitute presence
in person at such meeting. No Governor shall vote by proxy at any meeting of the Board.
The [National] Nominating Committee

Sec. 9. (a) [The National]Except as otherwise provided in these By-Laws, the

Nominating Committee shall nominate and, in the event of a contested election, may, as
described in Section 11(b), support: [Industry, Non-Industry, and Public]Large Firm,

Mid-Size Firm, Small Firm, Public, Floor Member, Independent Dealer/Insurance

Affiliate and Investment Company Affiliate Governors for each such vacant or new
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Governor position on the [NASD] Board [for election by the membership]; Industry],
Non-Industry,] and Public Directors for each vacant or new position on the NASD
Regulation Board and the NASD Dispute Resolution Board for election by the
stockholder; and Industry[, Non-Industry,] and Public members for each vacant or new
position on the National Adjudicatory Council for appointment by the NASD Regulation
Board.

(b) [The National Nominating Committee shall consist of no fewer than six and
no more than nine members. The number of Non-Industry committee members shall
equal or exceed the number of Industry committee members. If the National Nominating
Committee consists of six members, at least two shall be Public committee members. If
the National Nominating Committee consists of seven or more members, at least three
shall be Public committee members. No officer or employee of the Association shall
serve as a member of the National Nominating Committee in any voting or non-voting
capacity. No more than three of the National Nominating Committee members and no
more than two of the Industry committee members shall be current members of the

NASD Board.]Except as otherwise provided in these By-laws, after the completion of the

Transitional Period the Nominating Committee shall consist of such number of members

of the Board as the Board shall determine from time to time; provided, however, that the

Nominating Committee shall at all times be comprised of a number of members which is

a minority of the entire Board and the Chief Executive Officer shall not be a member of

the Nominating Committee. The number of Public Governors on the Nominating

Committee shall equal or exceed the number of Industry Governors on the Nominating

Committee.
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[(c) A National Nominating Committee member may not simultaneously serve
on the National Nominating Committee and the Board, unless such member is in his or
her final year of service on the Board, and following that year, that member may not
stand for election to the Board until such time as he or she is no longer a member of the
National Nominating Committee.]

[(d)](c) [Members of the National]After the completion of the Transitional

Period, and except as otherwise provided in these By-Laws, members of the Nominating

Committee shall be appointed annually by the Board and may be removed only by
majority vote of the whole Board, after appropriate notice, for refusal, failure, neglect, or
inability to discharge such member’s duties.

[(e)](d) The Secretary of the [NASD]Corporation shall collect from each
nominee for Governor such information as is reasonably necessary to serve as the basis
for a determination of the nominee’s classification as [an Industry, Non-Industry, or

Public]a Large Firm, Mid-Size Firm, Small Firm, Public, Floor Member, Independent

Dealer/Insurance Affiliate and/or Investment Company Affiliate Governor, and the

Secretary shall certify to the [National] Nominating Committee (or, in the case of Article

XXII, the relevant body with the authority to nominate as specified therein) each

nominee’s classification.

[()](e) Atall meetings of the [National] Nominating Committee, a quorum for
the transaction of business shall consist of a majority of the [National] Nominating
Committee[, including not less than 50 percent of the Non-Industry committee members].
In the absence of a quorum, a majority of the committee members present may adjourn

the meeting until a quorum is present.
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Procedure for Nomination of Governors
Sec. 10. Prior to a meeting of members pursuant to Article XXI for the election
of Governors, the [NASD]Corporation shall notify the members of the names of each

nominee selected by the [National] Nominating Committee (or, in the case of Article

XXI1, the relevant body with the authority to nominate as specified therein) for each

governorship up for election_by the members, the classification of governorship

([Industry, Non-Industry, or Public Governor]Large Firm, Mid-Size Firm or Small Firm)

for which the nominee is nominated, the qualifications of each nominee, and such other
information regarding each nominee as the [National]Board or the Nominating

Committee (or, in the case of Article XXII, the relevant body with the authority to

nominate as specified therein) deems pertinent. A person who has not been so nominated

may be included on the ballot for the election of Governors if: (a) within 45 days after the
date of such notice, such person presents to the Secretary of the [NASD]Corporation (i)
in the case of petitions solely in support of such person, petitions in support of his or her

nomination duly executed by three percent of the members_entitled to vote for such

nominees’ election, and no such member shall endorse more than one such nominee, or

(ii) in the case of petitions in support of more than one person, petitions in support of the

nominations of such persons duly executed by ten percent of the members entitled to vote

for such nominees’ election; and (b) the Secretary certifies that (i) the petitions are duly

executed by the Executive Representatives of the requisite number of members entitled to

vote for such nominee’s/nominees’ election, and (ii) the person(s) satisfies/satisfy the

classification ([Industry, Non-Industry, or Public Governor]Large Firm, Mid-Size Firm or

Small Firm) of the governorship(s) to be filled, based on such information provided by
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the person(s) as is reasonably necessary to make the certification. The Secretary shall not
unreasonably withhold or delay the certification. Upon certification, the election shall be

deemed a contested election with respect to the category of Governor to which the

nomination relates. After the certification of a contested election or the expiration of

time for contesting an election under this Section, the Secretary shall deliver notice of a
meeting of members pursuant to Article XXI, Section 3(a).
Communication of Views
Sec. 11. (a) The [NASD]Corporation, the Board, a committee appointed

pursuant to Article IX, Section 1, and [NASD]the Corporation’s staff shall not take any

position publicly or with a member or person associated with or employed by a member
with respect to any candidate in a contested election or nomination held pursuant to these
By-Laws or the NASD Regulation By-Laws. A Governor or a member of any committee

(other than the [National] Nominating Committee_(or, in the case of Article XXIlI, the

relevant body with the authority to nominate as specified therein)) may communicate his

or her views with respect to any candidate if such Governor or committee member acts
solely in his or her individual capacity and disclaims any intention to communicate in any
official capacity on behalf of the [NASD]Corporation, the [NASD] Board, or any

committee (other than the [National] Nominating Committee (or, in the case of Article

XXI11, the relevant body with the authority to nominate as specified therein)). Except as

provided herein, any candidate and his or her representatives may communicate support
for the candidate to a member or person associated with or employed by a member.
(b) In a contested election, the [National] Nominating Committee (or, in the case

of Article XXII, the relevant body with the authority to nominate as specified therein)
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may support its nominees under this Article by sending to [NASD] members eligible to
vote up to two mailings of materials in support of its nominees in lieu of mailings sent by
its candidates under Article V11, Section 12. In addition to such mailings, in the event of
mailings and or other communications to [the NASD] members by or on behalf of a
candidate by petition in a contested election, the [National] Nominating Committee (or,

in the case of Article XXIllI, the relevant body with the authority to nominate as specified

therein) may respond in-kind, but shall not take a position unresponsive, to the contesting
candidate’s communications.
Administrative Support
Sec. 12. The Secretary of the [NASD]Corporation shall provide administrative

support to the candidates in a contested election under this Article by sending to [NASD]

members eligible to vote for such category of Governors up to two mailings of materials
prepared by the candidates. The [NASD]Corporation shall pay the postage for the
mailings. If a candidate wants such mailings sent, the candidate shall prepare such
material on the candidate’s personal stationery. The material shall state that it represents
the opinions of the candidate. The candidate shall provide a copy of such material for

each member [of the NASD]eligible to vote for such category of Governors. A candidate

nominated by the [National] Nominating Committee (or, in the case of Article XXIlI, the

relevant body with the authority to nominate as specified therein) may identify himself or

herself as such in his or her materials. Any candidate may send additional materials to
[NASD] members at the candidate’s own expense. Except as provided in this Article, the

[NASD]Corporation, the Board, any committee, and [NASD]the Corporation’s staff shall

not provide any other administrative support to a candidate in a contested election
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conducted under this Article or a contested election or nomination conducted under the
NASD Regulation By-Laws.
Election of Governors
Sec. 13. Governors that are to be elected by the members shall be elected by a
plurality of the votes of the members of the [NASD]Corporation present in person or
represented by proxy at the annual meeting of the [NASD]Corporation and entitled to

vote [thereat] for such category of Governors. The annual meeting of the

[NASD]Corporation shall be on such date and at such place as the Board shall designate

pursuant to Article XXI. Except as otherwise provided in these By-Laws or the Restated

Certificate of Incorporation, [A]any Governor so elected must be nominated by the

[National] Nominating Committee or certified by the Secretary pursuant to Section 10.
Maintenance of Compositional Requirements of the Board
Sec. 14. Each elected or appointed Governor shall update the information
submitted under Section 9[(e)](d) regarding his or her classification as [an Industry, Non-

Industry, or Public]a Large Firm, Mid-Size Firm, Small Firm, Public, Floor Member,

Independent Dealer/Insurance Affiliate and/or Investment Company Affiliate Governor at

least annually and upon request of the Secretary of the [NASD]Corporation, and shall
report immediately to the Secretary any change in such classification.
Resignation
Sec. 15. Any Governor may resign at any time either upon written notice of
resignation to the [Chair of the Board, the] Chief Executive Officer[,] or the Secretary.
Any such resignation shall take effect at the time specified therein or, if the time is not

specified, upon receipt thereof, and the acceptance of such resignation, unless required by
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the terms thereof, shall not be necessary to make such resignation effective.
ARTICLE VIII
OFFICERS, AGENTS, AND EMPLOYEES
Officers

Sec. 1. The Board shall elect a Chief Executive Officer, who shall be responsible
for the management and administration of its affairs and shall be the official
representative of the [NASD]Corporation in all public matters and who shall have such
powers and duties in the management of the [NASD]Corporation as may be prescribed in
a resolution by the Board, and which powers and duties shall not be inconsistent with the
Delegation Plan. The Board shall elect a [Chief Operating Officer and] Secretary, who
shall have such powers and duties conferred by these By-Laws and such other powers
and duties as may be prescribed in a resolution by the Board. The Board may provide for
such other executive or administrative officers as it shall deem necessary or advisable],
including, but not limited to, Executive Vice President, Senior Vice President, Vice
President, and Treasurer of the NASD]. All such officers shall have such titles, powers,
and duties, and shall be entitled to such compensation, as shall be determined from time
to time by the Board. Each such officer shall hold office until a successor is elected and
qualified or until such officer’s earlier resignation or removal. Any officer may resign at
any time upon written notice to the [NASD]Corporation.

Absence of Chief Executive Officer

Sec. 2. In the case of the absence or inability to act of the Chief Executive Officer

of the [NASD]Corporation, or in the case of a vacancy in such office, the Board may

appoint its Chair or such other person as it may designate to act as such officer pro tem,
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who shall assume all the functions and discharge all the duties of the Chief Executive
Officer.
Agents and Employees

Sec. 3. The Board may employ or authorize the employment and prescribe the
powers and duties of such agents and employees as it deems necessary or advisable. The
employment and compensation of such agents and employees shall be at the pleasure of
the Board, provided that such determinations are not inconsistent with the requirements
of the Delegation Plan. Except as provided in Article 1X, Section 5(d), agents and
employees of the [NASD]Corporation shall be under the supervision and control of the
officers of the [NASD]Corporation, unless the Board provides by resolution that an agent
or employee shall be under the supervision and control of the Board.

Employment of Counsel
Sec. 4. No Change.
Delegation of Duties of Officers

Sec. 5. The Board may delegate the duties and powers of any officer of the
[NASD]Corporation to any other officer or to any Governor for a specified period of time
and for any reason that the Board may deem sufficient.

Resignation and Removal of Officers

Sec. 6. (a) No Change.

(b) Any officer of the [NASD]Corporation may be removed, with or without
cause, by resolution adopted by a majority of the Governors then in office at any regular
or special meeting of the Board or by a consent adopted by all of the Governors then in

office in accordance with applicable law. Such removal shall be without prejudice to the
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contractual rights of the affected officer, if any, with the [NASD]Corporation.
Bond
Sec. 7. The [NASD]Corporation may secure the fidelity of any or all of its
officers, agents, or employees by bond or otherwise.
ARTICLE IX
COMMITTEES
Appointment

Sec. 1. (a) The Corporation shall have the following committees of the Board:

the NASD Group Committee (during the Transitional Period); the NYSE Group

Committee (during the Transitional Period); the Small Firm Governor Committee; and

the Large Firm Governor Committee, which in each case shall be comprised of the

Governors specified herein and in the Restated Certificate of Incorporation to be the

members thereof and shall have the authority provided for herein and in the Restated

Certificate of Incorporation. The Corporation shall also have the following committees:

the Audit Committee, the Finance Committee and, during the first year of the

Transitional Period or as extended thereafter by resolution of the Board, the Integration

Committee, which in each case shall have the authority provided for herein.

(b) Subject to Article VII, Section 1(c), the Board may appoint such other
committees or subcommittees as it deems necessary or desirable, and it shall fix their

powers, duties, and terms of office_in a manner not inconsistent with these By-Laws or

the Restated Certificate of Incorporation. Any such other committee or subcommittee

consisting solely of one or more Governors, to the extent provided by these By-Laws or

by resolution of the Board and to the extent not inconsistent with these By-Laws or the
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Restated Certificate of Incorporation, shall have and may exercise all powers and

authority of the Board in the management of the business and affairs of the

[NASD]Corporation. Any such other committee having the authority to exercise the

powers and authority of the Board shall have a [percentage of Non-Industry committee
members at least as great as the percentage of Non-Industry Governors on the Board and
a percentage of Public committee members at least as great as the percentage of Public

Governors on the Board]number of Public Governors as members thereof in excess of the

number of Industry Governors which are members thereof. During the Transitional

Period, all committees of the Board having the authority to exercise the powers and

authority of the Board (with the exception of the Large Firm Governor Committee, the

Small Firm Governor Committee, the NASD Group Committee and the NYSE Group

Committee), shall also have (i) a percentage of members (to the nearest whole number of

committee members) that are members of the NASD Group Committee at least as great

as the percentage of Governors on the Board that are members of the NASD Group

Committee; and (ii) a percentage of members (to the nearest whole number of committee

members) that are members of the NYSE Group Committee at least as great as the

percentage of Governors on the Board that are members of the NYSE Group Committee.

Maintenance of Compositional Requirements of Committees
Sec. 2. Upon request of the Secretary of the [NASD]Corporation, each
prospective committee member who is not a Governor shall provide to the Secretary such
information as is reasonably necessary to serve as the basis for a determination of the
prospective committee member’s classification as an Industry[, Non-Industry,] or Public

committee member. The Secretary shall certify to the Board each prospective committee
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member’s classification. Each committee member shall update the information submitted
under this Section at least annually and upon request of the Secretary of the
[NASD]Corporation, and shall report immediately to the Secretary any change in such
classification.

Removal of Committee Member

Sec. 3. A member of the Audit Committee, the Finance Committee (other than

the Chair thereof) or a committee or subcommittee appointed pursuant to Section 1(b) of

this Article may be removed from such committee or subcommittee only by a majority
vote of the whole Board, after appropriate notice, for refusal, failure, neglect, or inability
to discharge such member’s duties.
Executive Committee
Sec. 4. (a) The Board may appoint an Executive Committee, which shall, to the
fullest extent permitted by the General Corporation Law of the State of Delaware and

other applicable law, and subject to the Restated Certificate of Incorporation and these

By-Laws, have and be permitted to exercise all the powers and authority of the Board in
the management of the business and affairs of the [NASD]Corporation between meetings
of the Board, and which may authorize the seal of the [NASD]Corporation to be affixed
to all papers that may require it.

(b) The Executive Committee shall consist of no fewer than five and no more
than eight Governors. The Executive Committee shall include the Chief Executive
Officer of the [NASD, and at least one Director of NASD Regulation. The Executive
Committee shall have a percentage of Non-Industry committee members at least as great

as the percentage of Non-Industry Governors on the whole Board and a percentage of
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Public committee members at least as great as the percentage of Public Governors on the

whole]Corporation and the Chair of the Board.

(c) No Change.

(d) At all meetings of the Executive Committee, a quorum for the transaction of
business shall consist of a majority of the Executive Committee, including not less than
50 percent of the [Non-Industry]Public committee members. In the absence of a quorum,
a majority of the committee members present may adjourn the meeting until a quorum is
present.

Audit Committee

Sec. 5. (a) The Board shall appoint an Audit Committee. The Audit Committee
shall consist of four or five Governors, none of whom shall be officers or employees of
the [Association]Corporation. [A majority of the Audit Committee members shall be

Non-Industry Governors.] The Audit Committee shall include at least two Public

Governors. A Public Governor shall serve as Chair of the Committee. An Audit
Committee member shall hold office for a term of one year.

(b) The Audit Committee shall perform the following functions: (i) ensure the
existence of adequate controls and the integrity of the financial reporting process of the
[NASD]Corporation; (ii) recommend to the [NASD] Board, and monitor the
independence and performance of, the certified public accountants retained as outside
auditors by the [NASD]Corporation; and (iii) direct and oversee all the activities of the
[NASD]Corporation’s internal review function, including but not limited to
management’s responses to the internal review function.

(c) No member of the Audit Committee shall participate in the consideration or
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decision of any matter relating to a particular [NASD] member, company, or individual if
such Audit Committee member has a material interest in, or a professional, business, or
personal relationship with, that member, company, or individual, or if such participation
shall create an appearance of impropriety. An Audit Committee member shall consult
with the General Counsel of the [NASD]Corporation to determine if recusal is necessary.
If a member of the Audit Committee is recused from consideration of a matter, any
decision on the matter shall be by a vote of a majority of the remaining members of the
Audit Committee.

(d) The Audit Committee shall have exclusive authority to: (i) hire or terminate
the Director of Internal Review; (ii) determine the compensation of the Director of
Internal Review; and (iii) determine the budget for the Office of Internal Review. The
Office of Internal Review and the Director of Internal Review shall report directly to the
Audit Committee. The Audit Committee may, in its discretion, direct that the Office of
Internal Review also report to senior management of the [NASD]Corporation on matters
the Audit Committee deems appropriate and may request that senior [NASD]
management perform such operational oversight as necessary and proper, consistent with
preservation of the independence of the internal review function.

(e) Atall meetings of the Audit Committee, a quorum for the transaction of
business shall consist of a majority of the Audit Committee, including not less than 50
percent of the [Non-Industry]Public committee members. In the absence of a quorum, a
majority of the committee members present may adjourn the meeting until a quorum is
present.

Finance Committee
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Sec. 6. (a) The Board [may]shall appoint a Finance Committee. The Finance
Committee shall advise the Board with respect to the oversight of the financial operations
and conditions of the [NASD]Corporation, including recommendations for the
[NASD]Corporation’s annual operating and capital budgets and proposed changes to the
rates and fees charged by [NASD]Corporation.

(b) The Finance Committee shall consist of four or more Governors. The Chief
Executive Officer of the [NASD]Corporation shall be a member of the Finance
Committee. [The number of Non-Industry committee members shall equal or exceed the
number of Industry committee members plus the Chief Executive Officer of the NASD.]
A Finance Committee member shall hold office for a term of one year.

(c) Atall meetings of the Finance Committee, a quorum for the transaction of
business shall consist of a majority of the Finance Committee, including not less than 50
percent of the [Non-Industry]Public committee members. In the absence of a quorum, a
majority of the committee members present may adjourn the meeting until a quorum is
present.

(d) The Corporation shall also have an Investment Committee which shall not be

a committee of the Board. The majority of the Investment Committee during the

Transitional Period will be comprised of members of the Investment Committee

immediately prior to the Closing, unless otherwise determined by the NASD Group

Committee, and a minority of the Investment Committee during the Transitional Period

will be comprised of members of the NYSE Group Committee.

Integration Committee

Sec. 7. (a) The Board shall appoint an Integration Committee. The Integration
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Committee shall have a term not to exceed one year from the Closing unless continued

for a longer period by resolution of the Board.

(b) The Chair of the Board shall be the Chair of the Integration Committee

unless, in the case of the Integration Committee continuing beyond one year after Closing

pursuant to Section 7(a), otherwise determined by the Board.

(c) At all meetings of the Integration Committee, a quorum for the transaction of

business shall consist of a majority of the Integration Committee, including not less than

50 percent of the Public committee members. In the absence of a quorum, a majority of

the committee members present may adjourn the meeting until a quorum is present.

ARTICLE X
COMPENSATION OF BOARD AND COMMITTEE MEMBERS
Sec. 1. The Board may provide for reasonable compensation of the Chair of the
Board, the Governors, and the members of any committee. The Board may also provide
for reimbursement of reasonable expenses incurred by such persons in connection with
the business of the [NASD]Corporation, including those expenses incurred in connection
with the support of a candidate or candidates by the [National] Nominating Committee in
contested elections in accordance with the By-Laws.
ARTICLE XI
RULES
Sec. 1. To promote and enforce just and equitable principles of trade and
business, to maintain high standards of commercial honor and integrity among members
of the [NASD]Corporation, to prevent fraudulent and manipulative acts and practices, to

provide safeguards against unreasonable profits or unreasonable rates of commissions or
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other charges, to protect investors and the public interest, to collaborate with
governmental and other agencies in the promotion of fair practices and the elimination of
fraud, and in general to carry out the purposes of the [NASD]Corporation and of the Act,
the Board is hereby authorized to adopt such rules for the members and persons
associated with members, and such amendments thereto as it may, from time to time,
deem necessary or appropriate. If any such rules or amendments thereto are approved by
the Commission as provided in the Act, they shall become effective Rules of the
[Association]Corporation as of such date as the Board may prescribe. The Board is
hereby authorized, subject to the provisions of the By-Laws and the Act, to administer,
enforce, suspend, or cancel any Rules of the [Association]Corporation adopted
hereunder.
ARTICLE XII

DISCIPLINARY PROCEEDINGS

Sec. 1. No Change.

Sec. 2. Except as otherwise permitted under these By-Laws or the Act, in any
disciplinary proceeding under the Rules of the [Association]Corporation, any member or
person associated with a member shall be given the opportunity to have a hearing at
which such member or person associated with a member shall be entitled to be heard in
person or by counsel or by a representative as provided in the Rules of the
[Association]Corporation. Such persons may present any relevant material in accordance
with the Rules of the [Association]Corporation. In any such proceeding against a
member or against a person associated with a member to determine whether the member

or the person associated with a member shall be disciplined:
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(@) through (d) No Change.
ARTICLE X111
POWERS OF BOARD TO IMPOSE SANCTIONS

Sec. 1. The Board is hereby authorized to impose appropriate sanctions
applicable to members, including censure, fine, suspension, or expulsion from
membership, suspension or bar from being associated with all members, limitation of
activities, functions, and operations of a member, or any other fitting sanction, and to
impose appropriate sanctions applicable to persons associated with members, including
censure, fine, suspension or barring a person associated with a member from being
associated with all members, limitation of activities, functions, and operations of a person
associated with a member, or any other fitting sanction, for:

(a) breach by a member or a person associated with a member of any covenant
with the [NASD]Corporation or its members;

(b) violation by a member or a person associated with a member of any of the
terms, conditions, covenants, and provisions of the By-Laws of the [NASD]Corporation,
NASD Regulation, or NASD Dispute Resolution, the Rules of the [Association]
Corporation, or the federal securities laws, including the rules and regulations adopted
thereunder, the rules of the Municipal Securities Rulemaking Board, and the rules of the
Treasury Department;

(c) failure by a member or person associated with a member to: (i) submit a
dispute for arbitration as required by the Rules of the [Association]Corporation; (ii)
appear or produce any document in the member’s or person’s possession or control as

directed pursuant to the Rules of the [Association]Corporation; (iii) comply with an
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award of arbitrators properly rendered pursuant to the Rules of the
[Association]Corporation, where a timely motion to vacate or modify such award has not
been made pursuant to applicable law or where such a motion has been denied; or (iv)
comply with a written and executed settlement agreement obtained in connection with an
arbitration or mediation submitted for disposition pursuant to the Rules of the
[Association]Corporation;
(d) and (e) No Change.
Sec. 2. No Change.
ARTICLE XIV - No Change.
ARTICLE XV
LIMITATION OF POWERS
Prohibitions

Sec. 1. Under no circumstances shall the Board or any officer, employee, or
member of the [NASD]Corporation have the power to:

(a) make any donation or contribution from the funds of the [NASD]Corporation
or to commit the [NASD]Corporation for the payment of any donations or contributions
for political or charitable purposes; or

(b) use the name or the facilities of the [NASD]Corporation in aid of any political
party or candidate for any public office.

Use of Name of the [NASD]Corporation by Members

Sec. 2. No member shall use the name of the [NASD]Corporation except to the

extent that may be permitted by the Rules of the [Association]Corporation.

Unauthorized Expenditures
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Sec. 3. No officer, employee, member of the Board or of any committee shall
have any power to incur or contract any liability on behalf of the [NASD]Corporation not
authorized by the Board. The Board may delegate to the Chief Executive Officer of the
[NASD]Corporation or the Chief Executive Officer’s delegate such authority as it deems
necessary to contract on behalf of the [NASD]Corporation or to satisfy unanticipated
liabilities during the period between Board meetings.

Conflicts of Interest

Sec. 4. (a) A Governor or a member of a committee shall not directly or
indirectly participate in any adjudication of the interests of any party if such Governor or
committee member has a conflict of interest or bias, or if circumstances otherwise exist
where his or her fairness might reasonably be questioned. In any such case, the Governor
or committee member shall recuse himself or herself or shall be disqualified in
accordance with the Rules of the [Association]Corporation.

(b) No contract or transaction between the [NASD]Corporation and one or more
of its Governors or officers, or between the [NASD]Corporation and any other
corporation, partnership, association, or other organization in which one or more of its
Governors or officers are directors or officers, or have a financial interest, shall be void
or voidable solely for this reason if: (i) the material facts pertaining to such Governor’s or
officer’s relationship or interest and the contract or transaction are disclosed or are known
to the Board or the committee, and the Board or committee in good faith authorizes the
contract or transaction by the affirmative vote of a majority of the disinterested
Governors, even though the disinterested governors be less than a quorum; or (ii) the

material facts are disclosed or become known to the Board or committee after the
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contract or transaction is entered into, and the Board or committee in good faith ratifies
the contract or transaction by the affirmative vote of a majority of the disinterested
Governors even though the disinterested governors be less than a quorum. Only
disinterested Governors may be counted in determining the presence of a quorum at the
portion of a meeting of the Board or of a committee that authorizes the contract or
transaction. This subsection shall not apply to any contract or transaction between the
[NASD]Corporation and NASD Regulation, or NASD Dispute Resolution.
Municipal Securities
Sec. 5. No Change.
ARTICLE XVI
PROCEDURE FOR ADOPTING AMENDMENTS TO BY-LAWS

Sec. 1. A Governor or a committee appointed by the Board may propose
amendments to these By-Laws. Any 25 members of the [NASD]Corporation by petition
signed by such members may propose amendments to these By-Laws. Every proposed
amendment shall be presented in writing to the Board, and a record shall be kept thereof.
The Board may adopt any proposed amendment to these By-Laws by affirmative vote of
a majority of the Governors then in office. The Board, upon adoption of any such
amendment to these By-Laws, except as to spelling or numbering corrections or as
otherwise provided in these By-Laws, shall forthwith cause a copy to be sent to and voted
upon by each member of the [NASD]Corporation. If such amendment to these By-Laws
is approved by a majority of the members voting within 30 days after the date of
submission to the membership, and is approved by the Commission as provided in the

Act, it shall become effective as of such date as the Board may prescribe.
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ARTICLE XVII
CORPORATE SEAL
Sec. 1. The corporate seal shall have inscribed thereon the name of the
[NASD]Corporation, the year of its organization and the words “Corporate Seal,
Delaware.” Said seal may be used by causing it or a facsimile thereof to be imposed or
affixed or reproduced or otherwise.
ARTICLE XVIII
CHECKS
Sec. 1. All checks or demands for money and notes of the [NASD]Corporation
shall be signed by such officer or officers or such other person or persons as the Board
may from time to time designate.
ARTICLE XIX
ANNUAL FINANCIAL STATEMENT
Sec. 1. As soon as practicable after the end of each fiscal year, the Board shall
send to each member of the [NASD]Corporation a reasonably itemized statement of
receipts and expenditures of the [NASD]Corporation for such preceding fiscal year.
ARTICLE XX
RECORD DATES
Fixing of Date by Board
Sec. 1. In order that the [NASD]Corporation may determine the members entitled
to notice of or to vote at any meeting of members or any adjournment thereof, or to
express consent or dissent to corporate action in writing without a meeting, or for the

purpose of any other lawful action, the Board may fix, in advance, a record date, pursuant
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to Section 213 of the General Corporation Law of the State of Delaware. Only such
members as shall be members of record on the date so fixed shall be entitled to notice of
and to vote at such meeting or any adjournment thereof, or to give such consent or
dissent.
Default Date
Sec. 2. No Change.
Adjournment
Sec. 3. No Change.
ARTICLE XXI
MEETINGS OF MEMBERS
Annual Meeting
Sec. 1. The annual meeting shall be on such date and at such place as the Board

shall designate; provided, however, that, except for the first annual meeting following the

Closing at which Large Firm Governors, the Mid-Size Governor and Small Firm

Governors shall be elected, there shall be no annual meetings of members during the

Transitional Period. The business of the meeting shall include: (a) election of the

members of the Board pursuant to Article VII, Section 13; and (b) the proposal of

business (i) by or at the direction of the [Chairman]Chief Executive Officer of the

[Board]Corporation or the Board, or (ii) by any member entitled to vote at the meeting
who complied with the notice procedures set forth in Section 3 and was a member at the
time such notice was delivered to the Secretary of the [NASD]Corporation.

Special Meetings

Sec. 2. No Change.
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Notice of Meeting; Member Business

Sec. 3. (a) Notice of each meeting shall be written or printed; shall state the date,
time, and place of the meeting; shall state the purpose or purposes for which the meeting
is called; and unless it is the annual meeting, indicate that the notice is being issued at the
direction of the person or persons calling the meeting. The Secretary of the
[NASD]Corporation shall deliver the notice to the Executive Representative of each
member entitled to vote not less than 30 days nor more than 60 days before the date of an
annual meeting and not less than ten days nor more than 60 days before the date of a
special meeting. If mailed, the notice shall be deemed to be delivered when deposited
with postage in the United States mail and addressed to the Executive Representative of
the member as it appears on the records of the [NASD]Corporation. Such further notice
shall be given as may be required by law. Meetings may be held without notice if all
members entitled to vote are present (except as otherwise provided by law), or if notice is
waived by those not present. Any previously scheduled meeting of the members may be
postponed and any special meeting of the members may be canceled by resolution of the
Board upon notice given to the members prior to the time previously scheduled for the
meeting.

(b) For business other than the election of Governors to be brought properly
before an annual meeting by a member pursuant to Section 1, the member must have
given timely notice thereof in writing to the Secretary of the [NASD]Corporation and
such other business must otherwise be a proper matter for member action. To be timely,
a member’s notice shall be delivered to the Secretary at the [NASD]Corporation’s

principal executive offices within 25 days after the date of the notice of the meeting.
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Such member’s notice shall set forth a brief description of the business desired to be
brought before the meeting, any material interest of the member in such business, and the
reasons for conducting such business at the meeting. In no event shall the announcement
to the members of an adjournment of an annual meeting commence a new time period for
the giving of a member’s notice as described above.

(c) No Change.

Inspector

Sec. 4. At each meeting of the members, the polls shall be opened and closed, the
proxies and ballots received and taken in charge, and all questions touching the
qualification of voters and the validity of proxies and the acceptance or rejection of votes
shall be decided by an inspector appointed by the Secretary of the [NASD]Corporation
before the meeting, or in default thereof by the chairman of the meeting. If the inspector
previously appointed fails to attend or refuses or is unable to serve, a substitute shall be
appointed by the chairman of the meeting. The inspector shall not be a Governor, officer,
or employee of the [NASD]Corporation or a director, officer, partner, or employee of an
[NASD]Corporation subsidiary or member.

Conduct of Meetings

Sec. 5. The chairman of the meeting shall be the Chief Executive Officer of the
[NASD]Corporation or his or her designee. The date and time of the opening and closing
of the polls for each matter upon which the members will vote at a meeting shall be
announced at the meeting by the chairman of the meeting. The Board may adopt by
resolution such rules and regulations for the conduct of the meeting of members as it

shall deem appropriate. Except to the extent inconsistent with such rules and regulations



Page 134 of 144

as adopted by the Board, the chairman of the meeting shall have the right and authority to
prescribe such rules, regulations, and procedures and to do all such acts as, in the
judgment of the chairman of the meeting, are appropriate for the proper conduct of the
meeting. Such rules, regulations, or procedures, whether adopted by the Board or
prescribed by the chairman of the meeting, may include, without limitation, the
following: (a) the establishment of an agenda or order of business for the meeting; (b)
rules and procedures for maintaining order at the meeting and the safety of those present;
(c) limitations on attendance at or participation in the meeting to members, their duly
authorized and constituted proxies, or such other persons as the chairman of the meeting
shall determine; (d) restrictions on entry to the meeting after the time fixed for the
commencement thereof; and (e) limitations on the time allotted to questions or comments
by participants. Unless and to the extent determined by the Board or the chairman of the
meeting, meetings of members shall not be required to be held in accordance with the
rules of parliamentary procedure.

ARTICLE XXIlI

TRANSITIONAL PERIOD

Notwithstanding anything herein to the contrary, to the extent there is any

inconsistency between the other provisions of these By-Laws, including, without

limitation, Sections 1, 4, 5 and 9 of Article VII hereof, and this Article XXII, the

provisions of this Article XXII shall govern as of Closing and for the Transitional Period

to the fullest extent permitted by applicable law:

Powers and Authority of Board
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Sec. 1. The Board shall be the governing body of the Corporation and, except as

otherwise provided by applicable law, the Restated Certificate of Incorporation, or these

By-Laws, shall be vested with all powers necessary for the management and

administration of the affairs of the Corporation and the promotion of the Corporation’s

welfare, objects, and purposes; provided, however, that (i) during the Transitional Period,

the Board, after consultation with the Chief Executive Officer of the Corporation, shall

have the exclusive authority to appoint any Lead Governor of the Corporation, (ii) during

the Transitional Period, the Board, after receiving the recommendation of the Chief

Executive Officer, shall have the exclusive authority to appoint the Chair of the Finance

Committee and (iii) during the Transitional Period, the Nominating Committee will be

jointly populated by the Chief Executive Officer and the Chief Executive Officer of

NYSE Requlation, Inc. as of Closing (or his duly appointed or elected successor as Chair

of the Board), subject to ratification of the appointees by the Board.

Composition and Qualifications of the Board

Sec. 2. (a) As of Closing, and for the Transitional Period, the Board shall consist

of 23 authorized members, consisting of (i) the Chief Executive Officer of the

Corporation, (ii) the Chief Executive Officer of NYSE Requlation, Inc., (iii) eleven

Public Governors, (iv) a Floor Member Governor, an Independent Dealer/Insurance

Affiliate Governor and an Investment Company Affiliate Governor and (v) three Small

Firm Governors, one Mid-Size Firm Governor and three Large Firm Governors;

provided, however that the Board shall not include such Small Firm Governors, Mid-Size

Firm Governor or Large Firm Governors, but rather shall include three persons, who

immediately prior to the Closing are Industry Governors, selected by the Board in office
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prior to the Closing, three persons, who immediately prior to the Closing qualified as

Industry Governors pursuant to the By-Laws in existence prior to the Closing, selected by

the Board of Directors of NYSE Group, Inc. and one person, who immediately prior to

the Closing qualified as an Industry Governor pursuant to the By-Laws in existence prior

to the Closing, selected by the Board of Directors of NYSE Group, Inc. and the Board of

Governors in office prior to the Closing jointly, until the election of such Small Firm

Governors, Mid-Size Firm Governor and Large Firm Governors at the first annual

meeting of members following the Closing (which shall be held as soon as practicable

after the Closing).

(b) During the Transitional Period, the Chair shall be the Chief Executive Officer

of NYSE Requlation, Inc. as of Closing so long as he remains a Governor. In the event

the Chief Executive Officer of NYSE Requlation, Inc. as of the Closing ceases to be

Chair during the Transitional Period, subject to the Restated Certificate of Incorporation

and these By-Laws, the Chair shall be selected by the NYSE Group Committee from

among its members; provided that the Chair so selected shall not be a member of the

Board of Directors of NYSE Group, Inc.

Term of Office of Governors

Sec. 3. Upon the Closing, the term of office of each Governor in office

immediately prior to the Closing who is not to be a Governor as of Closing pursuant to

this Article XXII shall automatically, and without any further action, terminate, and such

persons shall no longer be members of the Board of Governors.

The Chief Executive Officer shall serve as a Governor until a successor is elected,

or until death, resignation, or removal.
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The Chief Executive Officer of NYSE Requlation, Inc. as of Closing shall serve

as a Governor during the Transitional Period, until death, resignation, or removal;

provided, however, in the event of a vacancy during the Transitional Period with respect

to this Governor position by virtue of death, resignation or removal, the then Chief

Executive Officer of NYSE Reqgulation, Inc. shall serve as a Governor for the remainder

of the Transitional Period, until death, resignation or removal; provided, further however,

a person who becomes a Governor pursuant to the immediately preceding proviso shall

not be qualified to serve as Chair.

Effective as of Closing, the Board of Directors of NYSE Group, Inc. shall appoint

the NYSE Public Governors, the Board in office prior to the Closing shall appoint the

NASD Public Governors and the Board of Directors of NYSE Group, Inc. and the Board

in office prior to the Closing jointly shall appoint the Joint Public Governor.

The Public Governors appointed in accordance with the preceding paragraph shall

hold office for the Transitional Period, or until death, resignation, disqualification, or

removal. In the event of any vacancy among the NYSE Public Governors, the Joint

Public Governor or NASD Public Governors during the Transitional Period, such

vacancy shall only be filled by, and nominations for persons to fill such vacancy shall be

made by, the NYSE Group Committee in the case of a vacant NYSE Public Governor

position, such vacancy shall only be filled by the Board, and nominations for persons to

fill such vacancy shall be made by the Nominating Committee, in the case of a vacant

Joint Public Governor position or such vacancy shall only be filled by, and nominations

for persons to fill such vacancy shall be made by, the NASD Group Committee in the

case of a vacant NASD Public Governor position.
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Effective as of Closing, the Board of Directors of NYSE Group, Inc. shall appoint

the Floor Member Governor, the Board of Governors in office prior to the Closing shall

appoint the Independent Dealer/Insurance Affiliate Governor and the Board of Directors

of NYSE Group, Inc. and the Board of Governors in office prior to the Closing jointly

shall appoint the Investment Company Affiliate Governor.

The Floor Member Governor, the Investment Company Affiliate Governor and

the Independent Dealer/Insurance Affiliate Governor appointed in accordance with the

preceding paragraph shall hold office for the Transitional Period, or until death,

resignation, disqualification, or removal. In the event of any vacancy among the Floor

Member Governor, the Investment Company Affiliate Governor or the Independent

Dealer/Insurance Affiliate Governor during the Transitional Period, such vacancy shall

only be filled by, and nominations for persons to fill such vacancy shall be made by, the

NYSE Group Committee in the case of a Floor Member Governor vacancy, such vacancy

shall only be filled by the Board, and nominations for persons to fill such vacancy shall

be made by the Nominating Committee, in the case of an Investment Company Affiliate

Governor vacancy or such vacancy shall only be filled by, and nominations for persons to

fill such vacancy shall be made by, the NASD Group Committee in the case of an

Independent Dealer/Insurance Affiliate Governor vacancy.

Three Large Firm Governors, three Small Firm Governors and one Mid-Size

Governor shall be elected as Governors at the first annual meeting of members following

the Closing (the “Initial Member Elected Governors”). The Initial Member Elected

Governors shall hold office until the first annual meeting of members following the

Transitional Period, or until a successor is duly elected and qualified, or until death,
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resignation, disqualification, or removal.

In the event of any vacancy among the Large Firm Governors, the Mid-Size Firm

Governor or the Small Firm Governors during the Transitional Period, such vacancy shall

only be filled by, and nominations for persons to fill such vacancy shall be made by, the

NYSE Group Committee in the case of a Large Firm Governor vacancy, such vacancy

shall only be filled by the Board, and nominations for persons to fill such vacancy shall

be made by the Nominating Committee, in the case of a Mid-Size Firm Governor

vacancy or such vacancy shall only be filled by, and nominations for persons to fill such

vacancy shall be made by, the NASD Group Committee in the case of a Small Firm

Governor vacancy; provided, however, that in the event the remaining term of office of

any Large Firm, Mid-Size Firm or Small Firm Governor position that becomes vacant is

for more than 12 months, nominations shall be made as set forth above in this paragraph,

but such vacancy shall be filled by the members entitled to vote thereon at a meeting

thereof convened to vote thereon.

Upon the expiration of the Transitional Period, the term of office of the Chief

Executive Officer of NYSE Requlation, Inc. as a member of the Board shall

automatically, and without any further action, terminate, such person shall no longer be a

member of the Board and the authorized number of members of the Board shall

automatically be reduced by one.

Nominations at the First Annual Meeting Following Closing

Sec. 4. In the case of the first annual meeting of members following the Closing,

nominations shall be by the Board of Directors of NYSE Group, Inc. with respect to

Large Firm Governors, jointly by the Board of Directors of NYSE Group, Inc. and the
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Board in office prior to the Closing with respect to the Mid-Size Firm Governor and by

the Board in office prior to the Closing with respect to Small Firm Governors, instead of

the Nominating Committee.

* Kk Kk Kk *

By-Laws of NASD Regulation, Inc.
ARTICLE I - No Change.
ARTICLE Il - No Change.
ARTICLE Il - No Change.
ARTICLE IV
BOARD OF DIRECTORS
General Powers
Sec. 4.1 No Change.
Number of Directors
Sec. 4.2 No Change.
Quialifications
Sec. 4.3 (a) Directors need not be stockholders of NASD Regulation. [Only
Governors of the NASD Board shall be eligible for election to the Board.] The number
of Non-Industry Directors shall equal or exceed the number of Industry Directors. The
Board shall include the President and the National Adjudicatory Council Chair,
representatives of an issuer of investment company shares or an affiliate of such an
issuer, and an insurance company or an affiliated NASD member. If the Board consists
of 5-7 Directors, it shall include at least one Public Director. If the Board consists of

eight to nine Directors, at least two Directors shall be Public Directors. If the Board
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consists of ten to twelve Directors, at least three Directors shall be Public Directors, and
if the Board consists of thirteen to fifteen Directors, at least four shall be Public
Directors. The Chief Executive Officer of the NASD shall be an ex-officio non-voting

member of the Board, except where the person also serves as President of NASD

Requlation, in which case the person shall have all powers, including voting

powers, granted to all other Directors pursuant to applicable law, the Restated Certificate

of Incorporation, the Delegation Plan and these By-Laws.

(b) No Change.

Election
Sec. 4.4 No Change.
Resignation
Sec. 4.5 No Change.
Removal

Sec. 4.6 No Change.
Disqualification

Sec. 4.7 No Change.

Filling of Vacancies
Sec. 4.8 No Change.

Quorum and Voting
Sec. 4.9 No Change.

Regulation

Sec. 4.10 No Change.

Meetings
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Sec. 4.11 No Change.
Notice of Meetings; Waiver of Notice
Sec. 4.12 No Change.
Committees

Sec. 4.13 No Change.

Conflicts of Interest; Contracts and Transactions Involving Directors

Sec. 4.14 No Change.

Action Without Meeting

Sec. 4.15 No Change.

Communication of Views Regarding Contested Election or Nomination

Sec. 4.16 No Change.

ARTICLE V
NATIONAL ADJUDICATORY COUNCIL
Appointment and Authority
Sec. 5.1 No Change.
Number of Members and Qualifications

Sec. 5.2 (a) No Change.

(b) The incumbent National Adjudicatory Council shall elect a Chair and a Vice
Chair from among the members serving during the following term. The Chair and Vice
Chair shall have such powers and duties as may be determined from time to time by the
National Adjudicatory Council. The Chair also shall serve as a Director of the NASD
Regulation Board [and a Governor of the NASD Board] for a one-year term as provided

in the By-Laws and Restated Certificate of Incorporation of the NASD and these By-



Page 143 of 144

Laws. The Board, by resolution adopted by a majority of Directors then in office and

after notice to the NASD Board, may remove the Chair or Vice Chair from such position

at any time for refusal, failure, neglect, or inability to discharge his or her duties.
Nomination Process

Sec. 5.3 No Change.

Term of Office
Sec. 5.4 No Change.
Resignation
Sec. 5.5 No Change.
Removal

Sec. 5.6 No Change.
Disqualification
Sec. 5.7 No Change.
Filling of VVacancies

Sec. 5.8 No Change.

Quorum and Voting
Sec. 5.9 No Change.

Meetings

Sec. 5.10 No Change.

Review Subcommittee
Sec. 5.11 No Change.

ARTICLE VI - No Change.

ARTICLE VII - No Change.
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ARTICLE VIII - No Change.
ARTICLE IX - No Change.
ARTICLE X - No Change.
ARTICLE XI - No Change.

ARTICLE XII - No Change.

ARTICLE XIll1I - No Change.
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