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On February 11, 2009, the Financial Industry Regulatory Authority, Inc. 
(“FINRA”) (f/k/a National Association of Securities Dealers, Inc. (“NASD”)) filed with 
the Securities and Exchange Commission (“SEC” or “Commission”) proposed rule 
change SR-FINRA-2009-004 to amend Rule 6710(a), the definition of TRACE-eligible 
security, to broaden the definition by deleting (i) the requirement that a debt security be 
registered under the Securities Act of 1933 (“Securities Act”);1 and (ii) with respect to 
“restricted securities” as that term is defined in Securities Act Rule 144(a)(3),2 the 
requirement that such securities be issued pursuant to Securities Act Section 4(2)3 prior 
to being resold under Securities Act Rule 144A 4.  

d rule change. 

                                                

 
The SEC published the proposed rule change for notice and comment on March 

11, 2009.5  Two comment letters were received.6  In this Partial Amendment No. 1 to 
SR-FINRA-2009-004, FINRA responds to the comments and proposes minor 
amendments to the propose

 
The two comment letters raise different issues and are addressed separately 

below.  First, the SIFMA Letter requests that FINRA provide clarity regarding the 
operational issues of reporting certain Regulation S7 transactions that have not been 
assigned a CUSIP, and states that firms have not been able to gauge the scope of system 
changes that will be required relating to reporting such transactions, and therefore are 
unable to comment on what would be an appropriate implementation timeline.  Second, 
the commenter requests that FINRA provide firms a reasonable grace period to report 
transactions in Regulation S securities and other securities that the member finds are not 
in the TRACE System at the time the member is required to report a transaction, and that 
FINRA develop a process for obtaining identifying information for such securities. 

 

 
1   15 U.S.C. 77a et seq. 
 
2   17 CFR 230.144(a)(3). 
 
3   15 U.S.C. 77d(2). 
 
4   17 CFR 230.144A. 
 
5   Securities Exchange Act Release No. 59519 (March 5, 2009), 74 FR 10630 

(March 11, 2009) (Notice of filing of SR-FINRA-2009-004). 
 
6  See letter from Beth N. Lowson, The Nelson Law Firm, LLC, to Elizabeth M. 

Murphy, Secretary, SEC, dated March 31, 2009 (“Nelson Letter”); and letter from 
Sean C. Davey, Managing Director, Securities Industry and Financial Markets 
Association (“SIFMA”), to Elizabeth M. Murphy, Office of the Corporate 
Secretary, SEC, dated March 31, 2009 (“SIFMA Letter”). 

    
7   17 CFR 230.901-905. 
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In response to the first comment regarding the possible operational issues attached 
to reporting Regulation S transactions, the proposed rule change does not require 
members to report bona fide off-shore Regulation S transactions.8  If a security that was 
the subject of a Regulation S offering9 is subsequently part of a U.S. transaction that is a 
TRACE reportable transaction, staff believes that such securities generally are assigned 
CUSIPs.  In addition, if certain TRACE-eligible securities have not been assigned a 
CUSIP by the CUSIP Service Bureau, FINRA will provide guidance regarding reporting 
in such circumstances.  Finally, FINRA intends to establish an effective date that will 
provide firms sufficient time to make any minor operational enhancements needed to 
report the transactions discussed above, and FINRA does not believe that the proposal 
will cause operational burdens.   

 
The commenter also requests that FINRA provide firms a reasonable grace period 

to report transactions in securities offered under Regulation S10 and other securities that a 
member finds are not in the TRACE System (i.e., not in the TRACE Issue Master or 
TRACE Daily List) at the time the member is required to report a transaction.  As FINRA 
has stated previously, members that are a party to a transaction in a TRACE-eligible 
security are required to report the transaction, and if the CUSIP for a TRACE-eligible 
security is not in the TRACE System, a member must notify FINRA Operations 
promptly, provide the CUSIP and other identifying information, and thereafter report the 
member’s transaction.  FINRA takes into account a delay in reporting that may occur if a 
member, upon trying to report a transaction, determines that the member first must notify 
FINRA Operations and provide the CUSIP and other identifying information for the 
security to be added to TRACE.  FINRA does not propose to provide a standard grace 
period for the reporting of a member’s transactions following notification.  Instead, 
FINRA advises members to maintain a record of any notifications the member provides 
to FINRA Operations, which FINRA views as a mitigating factor in reviewing the 
transaction report(s) in such security of members providing notification.  Absent other 
regulatory concerns, if a firm provides notification and reports as promptly as possible 
after the security is included in TRACE, FINRA generally has reviewed such transaction 
reports and the delay in reporting in the context of the member’s notification and not 
included such trades in any regulatory inquiry directed to the firm.  In addition, generally, 
it is unlikely that such late trades would form the factual basis for any formal or informal 
action, unless FINRA is addressing other regulatory concerns or violations with respect 
to such transactions.  (FINRA notes, however, that providing notification to FINRA 
Operations would not be viewed as a mitigating factor or circumstance during any review 
of late trade reports, if FINRA determines that the member was obligated under Rule 
6760 to provide notice to FINRA Operations at or prior to the initial issuance of the 
TRACE-eligible security.)  

    

                                                 
8  Id. 
 
9   Id. 
 
10  Id. 
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The Nelson Letter requests that the proposed rule change be amended to 
eliminate, in FINRA’s dissemination protocols, the “volume caps” used when 
disseminating information on transactions in TRACE-eligible securities over a certain 
size.11  FINRA declines to respond to the comments, which are not related to the 
proposed rule change.  

 
FINRA also proposes to amend the proposed rule change as follows.  First, in 

Form 19b-4, pages 5-6, and in Exhibit 1, pages 14-15, FINRA proposes to amend the 
sentence beginning with the words, “Generally, the definition is sufficiently broad . . .” 
by deleting the parenthetical -- “(i.e., they are freely tradable because they are not 
‘restricted securities’ as defined in Securities Act Rule 144(a)(3)).”  As amended, the 
sentence reads as follows:  “Generally, the definition is sufficiently broad to require the 
reporting of, and provide price transparency for, a substantial portion of corporate bonds 
that are eligible for public sale.”  In addition, FINRA proposes to delete, in Form 19b-4, 
page 6, footnote 9 and, in Exhibit 1, page 15, footnote 10. 
 
 Second, in Form 19b-4, page 9, and in Exhibit 1, page 18, in the paragraph 
beginning with the words, “FINRA believes that there is no compelling reason . . .” 
FINRA proposes to delete the following two sentences:  “For example, in a global 
offering, some debt securities may be issued as part of a foreign tranche pursuant to 
Regulation S.  Under the proposed amendment, U.S. resales of securities from that 
tranche effected as Rule 144A transactions would be required to be reported to TRACE.”  
In addition, FINRA proposes to delete, in Form 19b-4, page 9, footnotes 28 and 29 and, 
in Exhibit 1, page 18, footnotes 29 and 30.   

 
   

 
 
 
   

    
 
   

 
 

                                                 
11  Under the current protocols, if the volume of a transaction in an Investment Grade 

TRACE-eligible security exceeds $5 million (par), when information is 
disseminated, the quantity of bonds is indicated as “$5 million+”; similarly, 
information on the volume of transactions larger than $1 million (par) is 
disseminated as “$1 million+” for transactions in Non-Investment Grade 
TRACE-eligible securities.  “Investment Grade” and “Non-Investment Grade” 
are defined in Rule 6710(h) and Rule 6710(i), respectively. 


