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1.   Text of Proposed Rule Change 

(a)  Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act 

of 1934 (“Act”),1 Financial Industry Regulatory Authority, Inc. (“FINRA”) is filing with 

the Securities and Exchange Commission (“SEC” or “Commission”) a proposed rule 

change to correct or update certain cross-references within certain FINRA rules that have 

been adopted in the consolidated FINRA rulebook.   

The text of the proposed rule change is attached as Exhibit 5.   

(b)  Not applicable. 

(c)  Not applicable. 

2.   Procedures of the Self-Regulatory Organization 

The proposed rule change has been approved by the General Counsel of FINRA 

pursuant to delegated authority.  No other action by FINRA is necessary for the filing of 

the proposed rule change.   

FINRA has filed the proposed rule change for immediate effectiveness.  The 

implementation date will be August 17, 2009.  

3.   Self-Regulatory Organization’s Statement of the Purpose of, and Statutory 
Basis for, the Proposed Rule Change 

 (a)   Purpose 

 FINRA is in process of developing a new consolidated rulebook (“Consolidated 

FINRA Rulebook”).2  That process involves FINRA submitting to the Commission for 

                                                           
1  15 U.S.C. 78s(b)(1). 

2  The current FINRA rulebook consists of (1) FINRA Rules; (2) NASD Rules; and 
(3) rules incorporated from NYSE (“Incorporated NYSE Rules”) (together, the 
NASD Rules and Incorporated NYSE Rules are referred to as the “Transitional 
Rulebook”).  While the NASD Rules generally apply to all FINRA members, the 
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approval a series of proposed rule changes over time to adopt rules in the Consolidated 

FINRA Rulebook.  The phased adoption and implementation of those rules necessitates 

periodic amendments to update rule cross-references and other non-substantive technical 

changes in the Consolidated FINRA Rulebook.   

The proposed rule change would make non-substantive changes to FINRA Rule 

2310 (Direct Participation Programs) and would also update rule cross-references within 

FINRA Rules 5110 (Corporate Financing Rule - Underwriting Terms and Arrangements), 

5122 (Private Placements of Securities Issued by Members), 5130 (Restrictions on the 

Purchase and Sale of Initial Equity Public Offerings), 6635 (FINRA Rules), 9610 

(Application), 12805 (Expungement of Customer Dispute Information under Rule 2080) 

and 13805 (Expungement of Customer Dispute Information under Rule 2080) that are 

needed as the result of Commission approval of two recent FINRA proposed rule 

changes.3  In addition, with respect to FINRA Rule 9610, the proposed rule change 

would update rule cross-references to reflect the adoption of Rule 5122.4   

As noted in Item 2 of this filing, FINRA has filed the proposed rule change for 

immediate effectiveness.  The implementation date will be August 17, 2009, the date on 

                                                                                                                                                                             
Incorporated NYSE Rules apply only to those members of FINRA that are also 
members of the NYSE (“Dual Members”).  The FINRA Rules apply to all FINRA 
members, unless such rules have a more limited application by their terms.  For 
more information about the rulebook consolidation process, see FINRA 
Information Notice, March 12, 2008 (Rulebook Consolidation Process). 

3  See Securities Exchange Act Release No. 59599 (March 19, 2009), 74 FR 12913 
(March 25, 2009) (Order Approving File No. SR-FINRA-2008-020) and 
Securities Exchange Act Release No. 59987 (May 27, 2009), 74 FR 26902 (June 
4, 2009) (Order Approving File No. SR-FINRA-2009-016). 

4  See Securities Exchange Act Release No. 59599 (March 19, 2009), 74 FR 12913 
(March 25, 2009) (Order Approving File No. SR-FINRA-2008-020). 
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which FINRA-2009-016 will also be implemented (FINRA-2008-020 became effective 

on June 17, 2009). 

(b)   Statutory Basis 

FINRA believes that the proposed rule change is consistent with the provisions of 

Section 15A(b)(6) of the Act,5 which requires, among other things, that FINRA rules 

must be designed to prevent fraudulent and manipulative acts and practices, to promote 

just and equitable principles of trade, and, in general, to protect investors and the public 

interest.  FINRA believes the proposed rule change will provide greater clarity to 

members and the public regarding FINRA’s rules. 

4.   Self-Regulatory Organization’s Statement on Burden on Competition 

FINRA does not believe that the proposed rule change will result in any burden 

on competition that is not necessary or appropriate in furtherance of the purposes of the 

Act. 

5.   Self-Regulatory Organization’s Statement on Comments on the Proposed 
Rule Change Received from Members, Participants, or Others 

 
Written comments were neither solicited nor received.   

6.   Extension of Time Period for Commission Action 

Not applicable.  

7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for 
Accelerated Effectiveness Pursuant to Section 19(b)(2)  

 
 The proposed rule change is effective upon filing pursuant to Section 19(b)(3) of 

the Act6 and paragraph (f)(6) of Rule 19b-4 thereunder,7 in that the proposed rule change 

                                                           
5  15 U.S.C. 78o–3(b)(6). 

6  15 U.S.C. 78s(b)(3). 
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does not significantly affect the protection of investors or the public interest; does not 

impose any significant burden on competition; and does not become operative for 30 

days after filing. 

In accordance with Rule 19b-4(f)(6),8 FINRA submitted written notice of its 

intent to file the proposed rule change, along with a brief description and text of the 

proposed rule change, at least five business days prior to the date of filing.  

8. Proposed Rule Change Based on Rules of Another Self-Regulatory 
Organization or of the Commission 

 
Not applicable.   

9.   Exhibits 
 

Exhibit 1.  Completed notice of proposed rule change for publication in the 

Federal Register. 

Exhibit 5.  Text of the proposed rule change.  

 

                                                                                                                                                                             
7  17 CFR 240.19b-4(f)(6). 

8  17 CFR 240.19b-4(f)(6). 
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EXHIBIT 1 
 
SECURITIES AND EXCHANGE COMMISSION 
(Release No. 34-             ; File No. SR-FINRA-2009-046) 
 
 
Self-Regulatory Organizations; Financial Industry Regulatory Authority, Inc.; Notice of 
Filing and Immediate Effectiveness of Proposed Rule Change to Update Rule Cross-
References and Make Other Various Non-Substantive Technical Changes to FINRA 
Rules  
 

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”)1 and 

Rule 19b-4 thereunder,2 notice is hereby given that on                                                       , 

Financial Industry Regulatory Authority, Inc. (“FINRA”) filed with the Securities and 

Exchange Commission (“SEC” or “Commission”) the proposed rule change as described 

in Items I and II below, which Items have been prepared by FINRA.  FINRA has 

designated the proposed rule change as constituting a “non-controversial” rule change 

under paragraph (f)(6) of Rule 19b-4 under the Act,3 which renders the proposal effective 

upon receipt of this filing by the Commission.  The Commission is publishing this notice 

to solicit comments on the proposed rule change from interested persons.   

I.    Self-Regulatory Organization’s Statement of the Terms of Substance of the 
Proposed Rule Change  

 
FINRA is proposing to correct or update certain cross-references within certain 

FINRA rules that have been adopted in the consolidated FINRA rulebook.   

                                                 
1  15 U.S.C. 78s(b)(1).   

2  17 CFR 240.19b-4.   

3  17 CFR 240.19b-4(f)(6). 
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The text of the proposed rule change is available on FINRA’s Web site at 

http://www.finra.org, at the principal office of FINRA and at the Commission’s Public 

Reference Room. 

II. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis 
for, the Proposed Rule Change 

 
In its filing with the Commission, FINRA included statements concerning the 

purpose of and basis for the proposed rule change and discussed any comments it 

received on the proposed rule change.  The text of these statements may be examined at 

the places specified in Item IV below.  FINRA has prepared summaries, set forth in 

sections A, B, and C below, of the most significant aspects of such statements. 

A. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory 
Basis for, the Proposed Rule Change 

 
1. Purpose 
 

 FINRA is in process of developing a new consolidated rulebook (“Consolidated 

FINRA Rulebook”).4  That process involves FINRA submitting to the Commission for 

approval a series of proposed rule changes over time to adopt rules in the Consolidated 

FINRA Rulebook.  The phased adoption and implementation of those rules necessitates 

periodic amendments to update rule cross-references and other non-substantive technical 

changes in the Consolidated FINRA Rulebook.   

                                                 
4  The current FINRA rulebook consists of (1) FINRA Rules; (2) NASD Rules; and 

(3) rules incorporated from NYSE (“Incorporated NYSE Rules”) (together, the 
NASD Rules and Incorporated NYSE Rules are referred to as the “Transitional 
Rulebook”).  While the NASD Rules generally apply to all FINRA members, the 
Incorporated NYSE Rules apply only to those members of FINRA that are also 
members of the NYSE (“Dual Members”).  The FINRA Rules apply to all FINRA 
members, unless such rules have a more limited application by their terms.  For 
more information about the rulebook consolidation process, see FINRA 
Information Notice, March 12, 2008 (Rulebook Consolidation Process). 
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The proposed rule change would make non-substantive changes to FINRA Rule 

2310 (Direct Participation Programs) and would also update rule cross-references within 

FINRA Rules 5110 (Corporate Financing Rule - Underwriting Terms and Arrangements), 

5122 (Private Placements of Securities Issued by Members), 5130 (Restrictions on the 

Purchase and Sale of Initial Equity Public Offerings), 6635 (FINRA Rules), 9610 

(Application), 12805 (Expungement of Customer Dispute Information under Rule 2080) 

and 13805 (Expungement of Customer Dispute Information under Rule 2080) that are 

needed as the result of Commission approval of two recent FINRA proposed rule 

changes.5  In addition, with respect to FINRA Rule 9610, the proposed rule change 

would update rule cross-references to reflect the adoption of Rule 5122.6   

FINRA has filed the proposed rule change for immediate effectiveness.  The 

implementation date will be August 17, 2009, the date on which FINRA-2009-016 will 

also be implemented (FINRA-2008-020 became effective on June 17, 2009). 

2. Statutory Basis 

FINRA believes that the proposed rule change is consistent with the provisions of 

Section 15A(b)(6) of the Act,7 which requires, among other things, that FINRA rules 

must be designed to prevent fraudulent and manipulative acts and practices, to promote 

just and equitable principles of trade, and, in general, to protect investors and the public 

                                                 
5  See Securities Exchange Act Release No. 59599 (March 19, 2009), 74 FR 12913 

(March 25, 2009) (Order Approving File No. SR-FINRA-2008-020) and 
Securities Exchange Act Release No. 59987 (May 27, 2009), 74 FR 26902 (June 
4, 2009) (Order Approving File No. SR-FINRA-2009-016). 

6  See Securities Exchange Act Release No. 59599 (March 19, 2009), 74 FR 12913 
(March 25, 2009) (Order Approving File No. SR-FINRA-2008-020). 

7  15 U.S.C. 78o–3(b)(6). 
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interest.  FINRA believes the proposed rule change will provide greater clarity to 

members and the public regarding FINRA’s rules. 

B. Self-Regulatory Organization’s Statement on Burden on Competition 

FINRA does not believe that the proposed rule change will result in any burden 

on competition that is not necessary or appropriate in furtherance of the purposes of the 

Act. 

C. Self-Regulatory Organization’s Statement on Comments on the Proposed 
Rule Change Received from Members, Participants, or Others 

 
Written comments were neither solicited nor received.   

III. Date of Effectiveness of the Proposed Rule Change and Timing for Commission 
Action 

 
Because the foregoing proposed rule change does not:  (i) significantly affect the 

protection of investors or the public interest; (ii) impose any significant burden on 

competition; and (iii) become operative for 30 days from the date on which it was filed, 

or such shorter time as the Commission may designate, it has become effective pursuant 

to Section 19(b)(3)(A) of the Act8 and Rule 19b-4(f)(6) thereunder.9 

At any time within 60 days of the filing of the proposed rule change, the 

Commission may summarily abrogate such rule change if it appears to the Commission 

that such action is necessary or appropriate in the public interest, for the protection of 

investors, or otherwise in furtherance of the purposes of the Act. 

 

  

                                                 
8  15 U.S.C. 78s(b)(3)(A). 

9  17 CFR 240.19b-4(f)(6). 
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IV. Solicitation of Comments 

 Interested persons are invited to submit written data, views and arguments 

concerning the foregoing, including whether the proposed rule change is consistent with 

the Act.  Comments may be submitted by any of the following methods: 

Electronic Comments: 

• Use the Commission’s Internet comment form 

(http://www.sec.gov/rules/sro.shtml); or 

• Send an e-mail to rule-comments@sec.gov.  Please include File Number 

SR-FINRA-2009-046 on the subject line. 

Paper Comments: 

• Send paper comments in triplicate to Florence E. Harmon, Deputy 

Secretary, Securities and Exchange Commission, 100 F Street, NE, 

Washington, DC  20549-1090. 

All submissions should refer to File Number SR-FINRA-2009-046.  This file number 

should be included on the subject line if e-mail is used.  To help the Commission process 

and review your comments more efficiently, please use only one method.  The 

Commission will post all comments on the Commission’s Internet Web site 

(http://www.sec.gov/rules/sro.shtml).  Copies of the submission, all subsequent 

amendments, all written statements with respect to the proposed rule change that are filed 

with the Commission, and all written communications relating to the proposed rule 

change between the Commission and any person, other than those that may be withheld 

from the public in accordance with the provisions of 5 U.S.C. 552, will be available for 

inspection and copying in the Commission’s Public Reference Room, 100 F Street, NE., 
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Washington, DC 20549, on official business days between the hours of 10 a.m. and 3 

p.m.  Copies of such filing also will be available for inspection and copying at the 

principal office of FINRA.  All comments received will be posted without change; the 

Commission does not edit personal identifying information from submissions.  You 

should submit only information that you wish to make available publicly.  All 

submissions should refer to File Number SR-FINRA-2009-046 and should be submitted 

on or before [insert date 21 days from publication in the Federal Register]. 

 For the Commission, by the Division of Trading and Markets, pursuant to 

delegated authority.10 

Florence E. Harmon 

Deputy Secretary 

                                                 
10  17 CFR 200.30-3(a)(12). 
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EXHIBIT 5 

Below is the text of the proposed rule change.  Proposed new language is underlined; 
proposed deletions are in brackets.   
 

* * * * * 

2300.  SPECIAL PRODUCTS 

2310.  Direct Participation Programs 

(a)  No Change.  

(b)  Requirements  

(1) through (3)  No Change. 

(4)  Organization and Offering Expenses  

(A) through (D)  No Change.  

(E)  All items of compensation paid by the program or REIT 

directly or indirectly from whatever source to underwriters, broker[s]-

dealers, or affiliates thereof, including, but not limited to, sales 

commissions, wholesaling fees, due diligence expenses, other 

underwriter's expenses, underwriter's counsel's fees, securities or rights to 

acquire securities, rights of first refusal, consulting fees, finder's fees, 

investor relations fees, and any other items of compensation for services of 

any kind or description, which are deemed to be in connection with or 

related to the public offering, shall be taken into consideration in 

computing the amount of compensation for purposes of determining 

compliance with the provisions of subparagraphs (A) and (B).  

(F) through (G)  No Change. 

(5) through (6)  No Change. 
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(c)  Non-Cash Compensation 

  (1)  No Change. 

(2)  Restriction on Non-Cash Compensation 

In connection with the sale and distribution of direct participation program 

or REIT securities, no member or person associated with a member shall directly 

or indirectly accept or make payments or offers of payments of any non-cash 

compensation, except as provided in this provision. Non-cash compensation 

arrangements are limited to the following: 

(A) through (D)  No Change. 

(E)  Contributions by a non-member company or other member to 

a non-cash compensation arrangement between a member and its 

associated persons, provided that the arrangement meets the criteria in 

paragraph (c)(2)(D).  

A member shall maintain records of all non-cash compensation 

received by the member or its associated persons in arrangements 

permitted by paragraphs (c)(2)(C)[–] through (E). The records shall 

include: the names of the offerors, non-members or other members 

making the non-cash compensation contributions; the names of the 

associated persons participating in the arrangements; the nature and value 

of non-cash compensation received; the location of training and education 

meetings; and any other information that proves compliance by the 

member and its associated persons with paragraph (c)(2)(C)[–] through 

(E).  
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(d)  No Change. 

* * * * * 

5000.  SECURITIES OFFERING AND TRADING STANDARDS AND 

PRACTICES 

5100.  SECURITIES OFFERINGS, UNDERWRITING AND COMPENSATION 

5110.  Corporate Financing Rule — Underwriting Terms and Arrangements 

(a)  No Change. 

(b)  Filing Requirements  

(1)  General  

No member or person associated with a member shall participate in any 

manner in any public offering of securities subject to this Rule, Rule 2310 or 

NASD Rule 2720 [or NASD 2810] unless documents and information as 

specified herein relating to the offering have been filed with and reviewed by 

FINRA.  

(2) through (6)  No Change. 

(7)  Offerings Exempt from Filing  

Notwithstanding the provisions of subparagraph (1) above, documents and 

information related to the following public offerings need not be filed with 

FINRA for review, unless subject to the provisions of NASD Rule 2720. 

However, it shall be deemed a violation of this Rule or [NASD] Rule 2310 

[2810], for a member to participate in any way in such public offerings if the 

underwriting or other arrangements in connection with the offering are not in 

compliance with this Rule or [NASD] Rule 2310 [2810], as applicable:  
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(A) through (G)  No Change.  

(8)  Exempt Offerings  

Notwithstanding the provisions of subparagraph (1) above, the following 

offerings are exempt from this Rule, Rule 2310, and NASD Rule 2720[, and 

NASD Rule 2810]. Documents and information relating to the following offerings 

need not be filed for review:  

(A) through (C)  No Change. 

(D)  variable contracts as defined in NASD Rule 2820(b)[(1)];  

(E) through (J)  No Change.  

(9)  Offerings Required to be Filed  

Documents and information relating to all other public offerings including, 

but not limited to, the following must be filed with FINRA for review:  

(A)  direct participation programs as defined in [NASD] Rule 

2310(a) [2810(d)(2]);  

(B) through (J)  No Change. 

  (c) through (g)  No Change. 

(h)  Proceeds Directed to a Member  

(1) through (2)  No Change. 

(3)  Exception From Compliance  

The provisions of paragraphs (h)(1) and (2) shall not apply to:  

(A) through (C)  No Change.  

(D)  an offering of securities subject to [NASD] Rule 2310 [2810], 

unless the net offering proceeds are intended to be paid to the above 

  

http://finra.complinet.com/en/display/display.html?rbid=2403&element_id=3689
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persons for the purpose of repaying loans, advances or other types of 

financing utilized to acquire an interest in a pre-existing company.  

(i) through (j)  No Change. 

5120.  Offerings of Members’ Securities 

5122.  Private Placements of Securities Issued by Members 

(a)  No Change. 

(b)  Requirements  

No member or associated person may offer or sell any security in a Member 

Private Offering unless the following conditions have been met:  

(1)  Disclosure Requirements  

(A)  No Change. 

(B)  If an offering does not have a private placement memorandum 

or term sheet, then the member must prepare an offering document that 

contains the disclosures required in [sub]paragraph (b)(1)(A)(i) and (ii) 

and provide such document to each prospective investor.  

(2) through (3)  No Change. 

(c)  Exemptions 

(1) through (13)  No Change. 

(14)  offerings filed with the Department under Rules 2310, 5110 or 

NASD Rule[s] 2720[ or 2810]. 

(d) through (e)  No Change. 

• • • Supplementary Material: --------------  

.01.  No Change. 
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5130.  Restrictions on the Purchase and Sale of Initial Equity Public Offerings 

(a) through (h)  No Change. 

(i)  Definitions 

(1) through (8)  No Change. 

(9)  "New issue" means any initial public offering of an equity security as 

defined in Section 3(a)(11) of the Exchange Act, made pursuant to a registration 

statement or offering circular. New issue shall not include: 

   (A) through (I)  No Change. 

(J)  offerings of a business development company as defined in 

Section 2(a)(48) of the Investment Company Act, a direct participation 

program as defined in [NASD] Rule 2310(a) [2810(a)(4)] or a real estate 

investment trust as defined in Section 856 of the Internal Revenue Code.  

(10)  No Change. 

(j)  No Change. 

* * * * * 

6000.  QUOTATION AND TRANSACTION REPORTING FACILITIES 

* * * * * 

6600.  OTC REPORTING FACILITY 

* * * * * 

6630.  Reporting Transactions in PORTAL® Securities 

* * * * * 

6635.  FINRA Rules 

(a) through (c)  No Change. 
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(d)  The following are not applicable to transactions and business activities 

relating to PORTAL securities:  

(1)  NASD Rules 2450, 2520, 2730, 2740, 2750, [2810,] 2820, 2830, 

3210, and FINRA Rules 2310, 2360, 4560, 5110, 5130.  

* * * * * 

9000.  CODE OF PROCEDURE 

* * * * * 

9600.  PROCEDURES FOR EXEMPTIONS 

9610.  Application 

(a)  Where to File  

A member seeking exemptive relief as permitted under NASD Rules 1021, 1050, 

1070, 2210, 2320, 2340, 2520, 2720, [2810,] 3010(b)(2), 3020, 3150, 3210, 3230, 11870, 

or 11900, or Rules 2114, 2310, 2359, 2360, 5110, 5122, 5130, 6183, 7470, 8211, or 

8213, or Municipal Securities Rulemaking Board Rule G-37 shall file a written 

application with the appropriate department or staff of FINRA and provide a copy of the 

application to the Office of General Counsel of FINRA.  

(b) through (c)  No Change.  

* * * * * 

12000.  CODE OF ARBITRATION PROCEDURE FOR CUSTOMER DISPUTES 

* * * * * 

12805.  Expungement of Customer Dispute Information under Rule 2080 [2130] 

In order to grant expungement of customer dispute information under Rule 2080 

[2130], the panel must:  
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(a)  through (b)  No Change.  

(c)  Indicate in the arbitration award which of the Rule 2080 [2130] grounds for 

expungement serve(s) as the basis for its expungement order and provide a brief written 

explanation of the reason(s) for its finding that one or more Rule 2080 [2130] grounds for 

expungement applies to the facts of the case.  

(d)  No Change.  

* * * * * 

13000.  CODE OF ARBITRATION PROCEDURE FOR INDUSTRY DISPUTES 

* * * * * 

13805. Expungement of Customer Dispute Information under Rule 2080 [2130] 

In order to grant expungement of customer dispute information under Rule 2080 

[2130], the panel must:  

(a) through (b)  No Change. 

(c)  Indicate in the arbitration award which of the Rule 2080 [2130] grounds for 

expungement serve(s) as the basis for its expungement order and provide a brief written 

explanation of the reason(s) for its finding that one or more Rule 2080 [2130] grounds for 

expungement applies to the facts of the case.  

(d)  No Change.  

* * * * * 
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