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Form 19b-4 Information

‘ Add HRemoveH View ‘

The self-regulatory organization must provide all required information, presented in a
clear and comprehensible manner, to enable the public to provide meaningful
comment on the proposal and for the Commission to determine whether the
proposal is consistent with the Act and applicable rules and regulations under the Act.

Exhibit 1 - Notice of Proposed Rule Change

‘ Add HRemoveH View ‘

The Notice section of this Form 19b-4 must comply with the guidelines for
publication in the Federal Register as well as any requirements for electronic filing
as published by the Commission (if applicable). The Office of the Federal Register
(OFR) offers guidance on Federal Register publication requirements in the Federal
Register Document Drafting Handbook, October 1998 Revision. For example, all
references to the federal securities laws must include the corresponding cite to the
United States Code in a footnote. All references to SEC rules must include the
corresponding cite to the Code of Federal Regulations in a footnote. All references
to Securities Exchange Act Releases must include the release number, release
date, Federal Register cite, Federal Register date, and corresponding file number
(e.g., SR-[SRO]-xx-xx). A material failure to comply with these guidelines will result in
the proposed rule change being deemed not properly filed. See also Rule 0-3 under
the Act (17 CFR 240.0-3)

Exhibit 2 - Notices, Written Comments,
Transcripts, Other Communications

‘ Add HRemoveH View ‘

Exhibit Sent As Paper Document

L]

Copies of notices, written comments, transcripts, other communications. If such
documents cannot be filed electronically in accordance with Instruction F, they shall
be filed in accordance with Instruction G.

Exhibit 3 - Form, Report, or Questionnaire

‘ Add HRemoveH View ‘

Exhibit Sent As Paper Document

[

Copies of any form, report, or questionnaire that the self-regulatory organization
proposes to use to help implement or operate the proposed rule change, or that is
referred to by the proposed rule change.

Exhibit 4 - Marked Copies

‘ Add HRemoveH View ‘

The full text shall be marked, in any convenient manner, to indicate additions to and
deletions from the immediately preceding filing. The purpose of Exhibit 4 is to permit
the staff to identify immediately the changes made from the text of the rule with which
it has been working.

Exhibit 5 - Proposed Rule Text

‘ Add HRemoveH View ‘

The self-regulatory organization may choose to attach as Exhibit 5 proposed
changes to rule text in place of providing it in Item | and which may otherwise be
more easily readable if provided separately from Form 19b-4. Exhibit 5 shall be
considered part of the proposed rule change.

Partial Amendment

If the self-regulatory organization is amending only part of the text of a lengthy
proposed rule change, it may, with the Commission's permission, file only those
portions of the text of the proposed rule change in which changes are being made if
the filing (i.e. partial amendment) is clearly understandable on its face. Such partial
amendment shall be clearly identified and marked to show deletions and additions.
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1. Text of Proposed Rule Change

(a) Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act
of 1934 (“Act”),! Financial Industry Regulatory Authority, Inc. (“FINRA”) (f/k/a
National Association of Securities Dealers, Inc. (“NASD?”)) is filing with the Securities
and Exchange Commission (“SEC” or “Commission’) a proposed rule change to adopt
NASD Rule 2720 (Public Offerings of Securities With Conflicts of Interest) as a FINRA
rule in the consolidated FINRA rulebook without material change. The proposed rule
change would renumber NASD Rule 2720 as FINRA Rule 5121 in the consolidated
FINRA rulebook.

The text of the proposed rule change is attached as Exhibit 5 to this rule filing.

(b) Upon Commission approval and implementation by FINRA of the proposed
rule change, the corresponding NASD rule will be eliminated from the current FINRA
rulebook.

(c) Not applicable.

2. Procedures of the Self-Requlatory Organization

At its meeting on July 16, 2009, the FINRA Board of Governors authorized the
filing of the proposed rule change with the SEC. No other action by FINRA is necessary
for the filing of the proposed rule change.

FINRA will announce the implementation date of the proposed rule change in a

Regulatory Notice to be published no later than 90 days following Commission approval.

The implementation date will be no later than 180 days following Commission approval.

! 15 U.S.C. 78s(b)(1).
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3. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

@ Purpose

As part of the process of developing a new consolidated rulebook (“Consolidated
FINRA Rulebook”),? FINRA is proposing to adopt NASD Rule 2720 (Public Offerings
of Securities With Conflicts of Interest) without material change as FINRA Rule 5121 in
the Consolidated FINRA Rulebook.

NASD Rule 2720 governs public offerings of securities in which a member with a
conflict of interest participates. The rule generally prohibits a member with a “conflict of

interest,” as defined in the rule,® from participating in a public offering, unless certain

2 The current FINRA rulebook consists of (1) FINRA Rules; (2) NASD Rules; and
(3) rules incorporated from NYSE (“Incorporated NYSE Rules”) (together, the
NASD Rules and Incorporated NYSE Rules are referred to as the “Transitional
Rulebook™). While the NASD Rules generally apply to all FINRA members, the
Incorporated NYSE Rules apply only to those members of FINRA that are also
members of the NYSE (“Dual Members”). The FINRA Rules apply to all FINRA
members, unless such rules have a more limited application by their terms. For
more information about the rulebook consolidation process, see Information
Notice, March 12, 2008 (Rulebook Consolidation Process).

3 As defined in NASD Rule 2720(f)(5), a conflict of interest exists, if at the time of
a member’s participation in an entity’s public offering, any of the following four
conditions applies: (1) the securities are to be issued by the member; (2) the issuer
controls, is controlled by or is under common control with the member or the
member’s associated persons; (3) at least five percent of the net offering proceeds,
not including underwriting compensation, are intended to be (i) used to reduce or
retire the balance of a loan or credit facility extended by the member, its affiliates
and its associated persons, in the aggregate; or (ii) otherwise directed to the
member, its affiliates and associated persons, in the aggregate; or (4) if, as a result
of the public offering and any transactions contemplated at the time of the public
offering (i) the member will be an affiliate of the issuer; (ii) the member will
become publicly owned; or (iii) the issuer will become a member or form a
broker-dealer subsidiary. NASD Rule 2720 defines several terms for purposes of
the rule, including “entity,” “control,” and “common control.”
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other requirements are met.* There is no comparable Incorporated NYSE Rule.

On June 15, 2009, the SEC approved a proposed rule change to modernize NASD
Rule 2720 (the “2009 Rule Change™).> The 2009 Rule Change became effective on
September 14, 2009.°

The proposed rule change would adopt NASD Rule 2720 without material change
as FINRA Rule 5121 in the Consolidated FINRA Rulebook. The rule would make minor
changes to reflect the new terminology conventions of the Consolidated FINRA
Rulebook.

As noted above, FINRA will announce the implementation date of the proposed

rule change in a Regulatory Notice to be published no later than 90 days following

Commission approval. The implementation date will be no later than 180 days from
Commission approval.

(b) Statutory Basis

FINRA believes that the proposed rule change is consistent with the provisions of
Section 15A(b)(6) of the Act,” which requires, among other things, that FINRA rules

must be designed to prevent fraudulent and manipulative acts and practices, to promote

4 The rule requires prominent disclosure of the nature of the conflict, and in certain

circumstances, the participation of a qualified independent underwriter. Members
also must comply with certain net capital, discretionary accounts and filing
requirements, as applicable.

> See Securities Exchange Act Release No. 60113 (June 15, 2009), 74 FR 29255
(June 19, 2009) (Order Approving Proposed Rule Change; File No. SR-FINRA-
2007-009).

See Regulatory Notice 09-49 (SEC Approves Amendments to Modernize and
Simplify NASD Rule 2720 Relating to Public Offerings in Which a Member Firm
With a Conflict of Interest Participates) (August 2009).

! 15 U.S.C. 780-3(b)(6).
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just and equitable principles of trade, and, in general, to protect investors and the public
interest. FINRA believes that the proposed rule change will continue to serve to protect
investors in offerings where the member has a conflict of interest.

4. Self-Requlatory Organization’s Statement on Burden on Competition

FINRA does not believe that the proposed rule change will result in any burden

on competition that is not necessary or appropriate in furtherance of the purposes of the

Act.

5. Self-Regulatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants, or Others
Written comments were neither solicited nor received.

6. Extension of Time Period for Commission Action

FINRA does not consent at this time to an extension of the time period for
Commission action specified in Section 19(b)(2) of the Act.?

7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for
Accelerated Effectiveness Pursuant to Section 19(b)(2)

Not applicable.

8. Proposed Rule Change Based on Rules of Another Self-Regulatory
Organization or of the Commission

Not applicable.
9. Exhibits
Exhibit 1. Completed notice of proposed rule change for publication in the

Federal Reqister.

Exhibit 5. Text of the proposed rule change.

8 15 U.S.C. 78s(b)(2).
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EXHIBIT 1
SECURITIES AND EXCHANGE COMMISSION
(Release No. 34- ; File No. SR-FINRA-2010-026)

Self-Regulatory Organizations; Financial Industry Regulatory Authority, Inc.; Notice of
Filing of Proposed Rule Change to Adopt FINRA Rule 5121 (Public Offerings of
Securities With Conflicts of Interest) in the Consolidated FINRA Rulebook

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”)* and
Rule 19b-4 thereunder,? notice is hereby given that on , Financial
Industry Regulatory Authority, Inc. (“FINRA”) (f/k/a National Association of Securities
Dealers, Inc. (“NASD”)) filed with the Securities and Exchange Commission (“SEC” or
“Commission”) the proposed rule change as described in Items I, I, and 111 below, which
Items have been prepared by FINRA. The Commission is publishing this notice to solicit

comments on the proposed rule change from interested persons.

l. Self-Requlatory Organization’s Statement of the Terms of Substance of the
Proposed Rule Change

FINRA is proposing to adopt NASD Rule 2720 (Public Offerings of Securities
With Conflicts of Interest) as a FINRA rule in the consolidated FINRA rulebook without
material change. The proposed rule change would renumber NASD Rule 2720 as FINRA
Rule 5121 in the consolidated FINRA rulebook.

The text of the proposed rule change is available on FINRA’s Web site at

http://www.finra.org, at the principal office of FINRA and at the Commission’s Public

Reference Room.

! 15 U.S.C. 78s(b) ().
2 17 CFR 240.19b-4.
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1. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change

In its filing with the Commission, FINRA included statements concerning the
purpose of and basis for the proposed rule change and discussed any comments it
received on the proposed rule change. The text of these statements may be examined at
the places specified in Item IV below. FINRA has prepared summaries, set forth in
sections A, B, and C below, of the most significant aspects of such statements.

A. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

1. Purpose

As part of the process of developing a new consolidated rulebook (“Consolidated
FINRA Rulebook”),® FINRA is proposing to adopt NASD Rule 2720 (Public Offerings
of Securities With Conflicts of Interest) without material change as FINRA Rule 5121 in
the Consolidated FINRA Rulebook.

NASD Rule 2720 governs public offerings of securities in which a member with a

conflict of interest participates. The rule generally prohibits a member with a “conflict of

The current FINRA rulebook consists of (1) FINRA Rules; (2) NASD Rules; and
(3) rules incorporated from NYSE (“Incorporated NYSE Rules”) (together, the
NASD Rules and Incorporated NYSE Rules are referred to as the “Transitional
Rulebook™). While the NASD Rules generally apply to all FINRA members, the
Incorporated NYSE Rules apply only to those members of FINRA that are also
members of the NYSE (“Dual Members”). The FINRA Rules apply to all FINRA
members, unless such rules have a more limited application by their terms. For
more information about the rulebook consolidation process, see Information
Notice, March 12, 2008 (Rulebook Consolidation Process).
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interest,” as defined in the rule,* from participating in a public offering, unless certain
other requirements are met.> There is no comparable Incorporated NYSE Rule.

On June 15, 2009, the SEC approved a proposed rule change to modernize NASD
Rule 2720 (the “2009 Rule Change™).® The 2009 Rule Change became effective on
September 14, 2009.’

The proposed rule change would adopt NASD Rule 2720 without material change
as FINRA Rule 5121 in the Consolidated FINRA Rulebook. The rule would make minor
changes to reflect the new terminology conventions of the Consolidated FINRA

Rulebook.

4 As defined in NASD Rule 2720(f)(5), a conflict of interest exists, if at the time of
a member’s participation in an entity’s public offering, any of the following four
conditions applies: (1) the securities are to be issued by the member; (2) the issuer
controls, is controlled by or is under common control with the member or the
member’s associated persons; (3) at least five percent of the net offering proceeds,
not including underwriting compensation, are intended to be (i) used to reduce or
retire the balance of a loan or credit facility extended by the member, its affiliates
and its associated persons, in the aggregate; or (ii) otherwise directed to the
member, its affiliates and associated persons, in the aggregate; or (4) if, as a result
of the public offering and any transactions contemplated at the time of the public
offering (i) the member will be an affiliate of the issuer; (ii) the member will
become publicly owned; or (iii) the issuer will become a member or form a
broker-dealer subsidiary. NASD Rule 2720 defines several terms for purposes of
the rule, including “entity,” “control,” and “common control.”

The rule requires prominent disclosure of the nature of the conflict, and in certain
circumstances, the participation of a qualified independent underwriter. Members
also must comply with certain net capital, discretionary accounts and filing
requirements, as applicable.

6 See Securities Exchange Act Release No. 60113 (June 15, 2009), 74 FR 29255
(June 19, 2009) (Order Approving Proposed Rule Change; File No. SR-FINRA-
2007-009).

See Regulatory Notice 09-49 (SEC Approves Amendments to Modernize and
Simplify NASD Rule 2720 Relating to Public Offerings in Which a Member Firm
With a Conflict of Interest Participates) (August 2009).
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FINRA will announce the implementation date of the proposed rule change in a

Regulatory Notice to be published no later than 90 days following Commission approval.

The implementation date will be no later than 180 days from Commission approval.

2. Statutory Basis

FINRA believes that the proposed rule change is consistent with the provisions of
Section 15A(b)(6) of the Act,® which requires, among other things, that FINRA rules
must be designed to prevent fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, and, in general, to protect investors and the public
interest. FINRA believes that the proposed rule change will continue to serve to protect
investors in offerings where the member has a conflict of interest.

B. Self-Requlatory Organization’s Statement on Burden on Competition

FINRA does not believe that the proposed rule change will result in any burden
on competition that is not necessary or appropriate in furtherance of the purposes of the
Act.

C. Self-Requlatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants, or Others

Written comments were neither solicited nor received.

I11. Date of Effectiveness of the Proposed Rule Change and Timing for Commission
Action

Within 35 days of the date of publication of this notice in the Federal Register or

within such longer period (i) as the Commission may designate up to 90 days of such date
if it finds such longer period to be appropriate and publishes its reasons for so finding or

(ii) as to which the self-regulatory organization consents, the Commission will:

8 15 U.S.C. 780-3(b)(6).
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(A) by order approve such proposed rule change, or
(B) institute proceedings to determine whether the proposed rule change should
be disapproved.

V. Solicitation of Comments

Interested persons are invited to submit written data, views and arguments
concerning the foregoing, including whether the proposed rule change is consistent with
the Act. Comments may be submitted by any of the following methods:

Electronic Comments:

° Use the Commission’s Internet comment form

(http://www.sec.gov/rules/sro.shtml); or

. Send an e-mail to rule-comments@sec.gov. Please include File Number

SR-FINRA-2010-026 on the subject line.

Paper Comments:

. Send paper comments in triplicate to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission, 100 F Street, NE, Washington, DC
20549-1090.
All submissions should refer to File Number SR-FINRA-2010-026. This file number
should be included on the subject line if e-mail is used. To help the Commission process
and review your comments more efficiently, please use only one method. The
Commission will post all comments on the Commission’s Internet Web site

(http://www.sec.gov/rules/sro.shtml). Copies of the submission, all subsequent

amendments, all written statements with respect to the proposed rule change that are filed

with the Commission, and all written communications relating to the proposed rule
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change between the Commission and any person, other than those that may be withheld
from the public in accordance with the provisions of 5 U.S.C. 552, will be available for
Web site viewing and printing in the Commission’s Public Reference Room, 100 F
Street, NE., Washington, DC 20549, on official business days between the hours of 10
a.m. and 3 p.m. Copies of such filing also will be available for inspection and copying at
the principal office of FINRA. All comments received will be posted without change; the
Commission does not edit personal identifying information from submissions. You
should submit only information that you wish to make available publicly. All
submissions should refer to File Number SR-FINRA-2010-026 and should be submitted

on or before [insert date 21 days from publication in the Federal Reqister].

For the Commission, by the Division of Trading and Markets, pursuant to
delegated authority.’
Florence E. Harmon

Deputy Secretary

s 17 CFR 200.30-3(a)(12).
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EXHIBIT 5

Exhibit 5 is the text of the proposed rule change. Proposed new language is underlined,;
proposed deletions are in brackets.

* k* Kk k%

Text of Proposed New FINRA Rule 5121
(Marked to Show Changes from NASD Rule 2720; NASD Rule 2720 to be Deleted in
its Entirety from the Transitional Rulebook)

* Kk ok kK
5000. SECURITIES OFFERING AND TRADING STANDARDS AND
PRACTICES

5100. SECURITIES OFFERINGS, UNDERWRITING AND COMPENSATION

* k* Kk k%

5120. Offerings of Members’ Securities
* ok k k K
5121[2720]. Public Offerings of Securities With Conflicts of Interest
(2) Requirements for Participation in Certain Public Offerings
No member that has a conflict of interest may participate in a public offering
unless the offering complies with subparagraphs (1) or (2).

(1) There must be prominent disclosure of the nature of the conflict of
interest in the prospectus, offering circular or similar document for the public
offering, and one of the following conditions must be met:

(A) the member(s) primarily responsible for managing the public
offering does not have a conflict of interest, is not an affiliate of any

member that does have a conflict of interest, and meets the requirement of

paragraph (f)(12)(E);
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(B) the securities offered have a bona fide public market; or
(C) the securities offered are investment grade rated or are
securities in the same series that have equal rights and obligations as
investment grade rated securities.
2 (A) A qualified independent underwriter has participated in the
preparation of the registration statement and the prospectus, offering
circular, or similar document and has exercised the usual standards of “due
diligence” in respect thereto; and
(B) there must be prominent disclosure in the prospectus, offering
circular or similar document for the offering of:
(i) the nature of the conflict of interest;
(if) the name of the member acting as qualified
independent underwriter; and
(iii) a brief statement regarding the role and
responsibilities of the qualified independent underwriter.
(b) Escrow of Proceeds; Net Capital Computation
(1) All proceeds from a public offering by a member of its securities shall
be placed in a duly established escrow account and shall not be released therefrom
or used by the member in any manner until the member has complied with
subparagraph (2) hereof.
(2) Any member offering its securities pursuant to this Rule shall
immediately notify FINRA when the public offering has been terminated and

settlement effected and shall file with FINRA a computation of its net capital
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computed pursuant to the provisions of SEA[SEC] Rule 15¢3-1[ under the
Act](the net capital rule) as of the settlement date. If at such time its net capital
ratio as so computed is more than 10:1 or, net capital fails to equal 120 percent of
the minimum dollar amount required by Rule 15¢3-1 or, in the event the member
calculates its net capital requirement using the alternative standard (set forth in
Rule 15¢3-1(a)(1)(ii)), its net capital is less than seven percent of aggregate debit
items as computed in accordance with Rule 15¢3-3a, all monies received from
sales of securities of the public offering must be returned in full to the purchasers
thereof and the offering withdrawn, unless the member has obtained from the
SEC[Commission] a specific exemption from the net capital rule. Proceeds from
the sales of securities in the public offering may be taken into consideration in
computing net capital ratio for purposes of this paragraph.

(3) Any member offering its securities pursuant to this Rule shall disclose
in the registration statement, offering circular or similar document a date by
which the offering is reasonably expected to be completed and the terms upon
which the proceeds will be released from the escrow account described in
paragraph (b)(1).

(c) Discretionary Accounts

Notwithstanding NASD Rule 2510, no member that has a conflict of interest may
sell to a discretionary account any security with respect to which the conflict exists,
unless the member has received specific written approval of the transaction from the

account holder and retains documentation of the approval in its records.
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(d) Application of Rule 5110

Any public offering subject to paragraph (a)(2) is subject to Rule 5110, whether
or not the offering would be otherwise exempted from the filing or other requirements of
that rule.

(e) Requests for Exemption from Rule 5121[2720]

Pursuant to the Rule 9600 Series, FINRA may in exceptional and unusual
circumstances, taking into consideration all relevant factors, exempt a member
unconditionally or on specified terms from any or all of the provisions of this [r]Rule that
it deems appropriate.

(F) Definitions

The definitions in Rule 5110 are incorporated herein by reference. For purposes
of this Rule, the following words shall have the stated meanings:

(1) Affiliate

The term “affiliate” means an entity that controls, is controlled by or is
under common control with a member.

(2) Beneficial Ownership

The term “beneficial ownership” means the right to the economic benefits
of a security.

(3) Bona Fide Public Market

The term “bona fide public market” means a market for a security of an
issuer that has been reporting under the Exchange Act for at least 90 days and is
current in its reporting requirements, and whose securities are traded on a national

securities exchange with an Average Daily Trading Volume (as provided by SEC
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Regulation M[ under the Act]) of at least $1 million, provided that the issuer’s
common equity securities have a public float value of at least $150 million.
(4) Common Equity
The term “common equity” means the total number of shares of common
stock outstanding without regard to class, whether voting or non-voting,
convertible or non-convertible, exchangeable or non-exchangeable, redeemable or
non-redeemable, as reflected on the consolidated financial statements of the
company.
(5) Conflict of Interest
The term “conflict of interest” means, if at the time of a member’s
participation in an entity’s public offering, any of the following applies:
(A) the securities are to be issued by the member;
(B) the issuer controls, is controlled by or is under common
control with the member or the member’s associated persons;
(C) at least five percent of the net offering proceeds, not including
underwriting compensation, are intended to be:

(i) used to reduce or retire the balance of a loan or credit
facility extended by the member, its affiliates and its associated
persons, in the aggregate; or

(ii) otherwise directed to the member, its affiliates and
associated persons, in the aggregate; or
(D) as a result of the public offering and any transactions

contemplated at the time of the public offering:
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(i) the member will be an affiliate of the issuer;

(if) the member will become publicly owned; or

(iii) the issuer will become a member or form a broker-
dealer subsidiary.

(6) Control
(A) The term “control” means:

(i) beneficial ownership of 10 percent or more of the
outstanding common equity of an entity, including any right to
receive such securities within 60 days of the member’s
participation in the public offering;

(i) the right to 10 percent or more of the distributable
profits or losses of an entity that is a partnership, including any
right to receive an interest in such distributable profits or losses
within 60 days of the member’s participation in the public offering;

(iii) beneficial ownership of 10 percent or more of the
outstanding subordinated debt of an entity, including any right to
receive such subordinated debt within 60 days of the member’s
participation in the public offering;

(iv) beneficial ownership of 10 percent or more of the
outstanding preferred equity of an entity, including any right to
receive such preferred equity within 60 days of the member’s

participation in the public offering; or
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(v) the power to direct or cause the direction of the
management or policies of an entity.
(B) The term “common control” means the same natural person or
entity controls two or more entities.
(7) Entity
For purposes of the definitions of affiliate, conflict of interest and control
under this Rule, the term “entity”:
(A) includes a company, corporation, partnership, trust, sole
proprietorship, association or organized group of persons; and
(B) excludes the following:
(i) an investment company registered under the Investment
Company Act[ of 1940];
(i1) a “separate account” as defined in Section 2(a)(37) of
the Investment Company Act[ of 1940];
(iii) a “real estate investment trust” as defined in Section
856 of the Internal Revenue Code; or
(iv) a “direct participation program” as defined in Rule
[2810]2310.
(8) Investment Grade Rated
The term “investment grade rated” refers to securities that are rated by a
nationally recognized statistical rating organization in one of its four highest

generic rating categories.
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(9) Preferred Equity

The term “preferred equity” means the aggregate capital invested by all
persons in the preferred securities outstanding without regard to class, whether
voting or non-voting, convertible or non-convertible, exchangeable or non-
exchangeable, redeemable or non-redeemable, as reflected on the consolidated
financial statements of the company.

(10) Prominent Disclosure

A member may make “prominent disclosure” for purposes of paragraphs
(a)(1) and (a)(2)(B) by:

(A) providing the notation “(Conflicts of Interest)” following the
listing of the Plan of Distribution in the Table of Contents section required
in Item 502 of SEC Regulation S-K, and by providing such disclosures in

the Plan of Distribution section required in Item 508 of SEC Regulation S-

K and any Prospectus Summary section required in Item 503 of SEC
Regulation S-K; or
(B) for an offering document not subject to SEC Regulation S-K,

by providing disclosure on the front page of the offering document that a

conflict exists, with a cross-reference to the discussion within the offering

document and in the summary of the offering document if one is included.

(11) Public Offering

The term “public offering” means any primary or secondary offering of
securities made pursuant to a registration statement or offering circular including

exchange offers, rights offerings, offerings made pursuant to a merger or
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acquisition and all other securities offerings of any kind whatsoever, except any
offering made pursuant to:

(A) an exemption from registration under Sections 4(1), 4(2), or
4(6) of the Securities Act[ of 1933];

(B) Securities Act[SEC] Rule 504, if the securities are “restricted
securities” under Securities Act[SEC] Rule 144(a)(3), Securities Act[SEC]
Rules 505 or 506; or

(C) Securities Act[SEC] Rule 144A or SEC Regulation S.

The term public offering shall exclude exempted securities as defined in
Section 3(a)(12) of the Exchange Act.

(12) Qualified Independent Underwriter

The term “qualified independent underwriter” means a member:

(A) that does not have a conflict of interest and is not an affiliate
of any member that has a conflict of interest;

(B) that does not beneficially own as of the date of the member’s
participation in the public offering, more than 5% of the class of securities
that would give rise to a conflict of interest, including any right to receive
any such securities exercisable within 60 days;

(C) that has agreed in acting as a qualified independent
underwriter to undertake the legal responsibilities and liabilities of an
underwriter under the Securities Act[ of 1933], specifically including

those inherent in Section 11 thereof; and
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(D) that has served as underwriter in at least three public offerings
of a similar size and type during the three-year period immediately
preceding the filing of the registration statement or the date of first sale in
an offering without a registration statement. This requirement will be
deemed satisfied if, during the past three years, the member:

(i) with respect to a proposed public offering of debt
securities, has acted as sole underwriter or book-running lead or
co-manager of at least three public offerings of debt securities each
with gross proceeds of not less than 25% of the anticipated gross
proceeds of the proposed offering; and

(i1) with respect to a proposed public offering of equity
securities, has acted as sole underwriter or book-running lead or
co-manager of at least three public offerings of equity securities (or
of securities convertible into equity securities), each with gross
proceeds of not less than 50% of the anticipated gross proceeds of
the proposed offering.

(E) none of whose associated persons in a supervisory capacity
who are responsible for organizing, structuring or performing due
diligence with respect to corporate public offerings of securities:

(i) has been convicted within ten years prior to the filing of
the registration statement or the preparation of an offering circular
in an offering without a registration statement of a violation of the

anti-fraud provisions of the federal or state securities laws, or any
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rules or regulations promulgated thereunder, in connection with a
registered or unregistered offering of securities;

(i1) is subject to any order, judgment, or decree of any
court of competent jurisdiction entered within ten years prior to the
filing of the registration statement, or the preparation of an offering
circular in an offering without a registration statement,
permanently enjoining or restraining such person from engaging in
or continuing any conduct or practice in violation of the anti-fraud
provisions of the federal or state securities laws, or any rules or
regulations promulgated thereunder in connection with a registered
or unregistered offering of securities; or

(iii) has been suspended or barred from association with
any member by an order or decision of the SEC[Commission], any
state, FINRA or any other self-regulatory organization within ten
years prior to the filing of the registration statement, or the
preparation of an offering circular in an offering without a
registration statement, for any conduct or practice in violation of
the anti-fraud provisions of the federal or state securities laws, or
any rules, or regulations promulgated thereunder, or the anti-fraud
rules of any self-regulatory organization in connection with a

registered or unregistered offering of securities.
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(13) Registration Statement

The term “registration statement” means a registration statement as
defined by Section 2(a)(8) of the Securities Act[ of 1933]; notification on Form
1A filed with the SEC[Commission] pursuant to the provisions of Securities
ACct[SEC] Rule 252[ under the Securities Act of 1933]; or any other document, by
whatever name known, initiating a registration or similar process for an issue of
securities which is required to be filed by the laws or regulations of any federal or
state agency.

(14) Subordinated Debt

The term “subordinated debt” includes (A) debt of an issuer which is
expressly subordinate in right of payment to, or with a claim on assets subordinate
to, any existing or future debt of such issuer; or (B) all debt that is specified as
subordinated at the time of issuance. Subordinated debt shall not include short-
term debt with maturity at issuance of less than one year and secured debt and

bank debt not specified as subordinated debt at the time of issuance.

* * * k* %



