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1.   Text of Proposed Rule Change 

(a)  Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act 

of 1934 (“Act” or “SEA”),1 Financial Industry Regulatory Authority, Inc. (“FINRA”) is 

filing with the Securities and Exchange Commission (“SEC” or “Commission”) a 

proposed rule change to adopt FINRA Rule 4524 (Supplemental FOCUS Information) to 

require each member, as FINRA shall designate, to file such additional financial or 

operational schedules or reports as FINRA may deem necessary as a supplement to the 

FOCUS report.  The content of such supplemental schedules or reports would be 

specified in a Regulatory Notice (or similar communication), which FINRA would file 

with the SEC pursuant to proposed FINRA Rule 4524.  As part of the proposed rule 

change, FINRA is filing one such proposed schedule, a supplement to the Statement of 

Income (Loss) page of the FOCUS Report. 

Below is the text of the proposed rule change.  Proposed new language is 

underlined. 

* * * * * 

4000.  FINANCIAL AND OPERATIONAL RULES 

4500.  BOOKS, RECORDS AND REPORTS 

* * * * * 

4524.  Supplemental FOCUS Information 
 

As a supplement to filing FOCUS reports required pursuant to SEA Rule 17a-5 

and FINRA Rule 2010, each member, as FINRA shall designate, shall file such 

additional financial or operational schedules or reports as FINRA may deem necessary or 

                                                           
1  15 U.S.C. 78s(b)(1). 
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appropriate for the protection of investors or in the public interest.  The content of such 

schedules or reports, their format, and the timing and the frequency of such supplemental 

filings shall be specified in a Regulatory Notice (or similar communication) issued 

pursuant to this Rule.  FINRA shall file with the SEC the content of any such Regulatory 

Notice (or similar communication) issued pursuant to this Rule. 

* * * * * 

(b)  Not applicable. 

(c)  Not applicable. 

2.   Procedures of the Self-Regulatory Organization 

At its meeting on July 14, 2010, the FINRA Board of Governors authorized the 

filing of the proposed rule change with the SEC.  No other action by FINRA is necessary 

for the filing of the proposed rule change.   

The proposed rule change will be effective upon Commission approval.  FINRA 

will announce the implementation dates of both proposed FINRA Rule 4524 and the 

proposed schedule (i.e., the proposed supplement to the Statement of Income (Loss) page 

of the FOCUS Report) in a Regulatory Notice to be published no later than 60 days 

following Commission approval of the proposed rule change.  The implementation date 

of the proposed schedule will be no sooner than 180 days, and no later than 365 days, 

following Commission approval of the proposed rule change. 

3.    Self-Regulatory Organization’s Statement of the Purpose of, and Statutory 
Basis for, the Proposed Rule Change 

 
(a)   Purpose 

Pursuant to SEA Rule 17a-5, members are required to file with FINRA reports 

concerning their financial and operational status using SEC Form X-17A-5, Financial and 
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Operational Combined Uniform Single (FOCUS) Report.2  SEA Rule 17a-5 generally 

requires members that clear transactions or carry customer accounts to file a FOCUS 

Report Part II, and requires certain other members to file a FOCUS Report Part IIA.  

Members that use Appendix E to SEA Rule 15c3-1 to calculate net capital file a FOCUS 

Report Part II CSE3 that is similar to the FOCUS Report Part II (collectively, the FOCUS 

Reports Part II, Part IIA, and Part II CSE are referred to hereinafter as “FOCUS 

Reports”). 

FINRA is proposing to adopt FINRA Rule 4524, a rule that would provide the 

mechanism by which FINRA can obtain from members more detailed financial 

information to augment the FOCUS reports required to be filed pursuant to SEA Rule 

17a-5.  Proposed FINRA Rule 4524 would require members to file such additional 

financial or operational schedules or reports to supplement FOCUS reports as FINRA 

may deem necessary or appropriate for the protection of investors or in the public 

interest.4  Thus, the rule would provide FINRA the framework to request more specific 

information regarding, among other things, the assets and liabilities of a member, the 

generation of revenues and allocation of expenses by business segment or product lines, 

the sources of trading gains and losses, the types and amounts of fees earned, and the 

nature and extent of participation in securities offerings.  Depending on the nature of the 

                                                           
2  17 CFR 240.17a-5. 

3  A broker-dealer that calculates its net capital under Appendix E of SEA Rule 
15c3-1 is referred to as Alternative Net Capital (“ANC”) firm. 

4  Nothing in proposed FINRA Rule 4524 should be construed as altering in any 
manner a member’s obligations under SEA Rule 17a-5(a)(2)(iv). 
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proposed supplemental schedule or report, FINRA may require that all members or any 

specified subset of members submit the schedule or report to FINRA. 

FOCUS Reports provide FINRA with valuable information regarding a member’s 

business; however, FINRA believes that it can better discharge its regulatory obligations 

with the benefit of additional information that gives FINRA a more complete and detailed 

view of a member’s business operations.  Accordingly, proposed FINRA Rule 4524 

would provide FINRA a means and process to obtain greater transparency into a 

member’s business activities and to better illuminate industry trends, allowing for more 

focused and effective examinations. 

FINRA would effectuate proposed FINRA Rule 4524 by way of a Regulatory 

Notice or similar communication, the content of which would be filed with the 

Commission.  To that end, as an initial report required pursuant to proposed FINRA Rule 

4524, FINRA is also proposing a Supplemental Statement of Income (“SSOI”) to 

magnify the data from the Statement of Income (Loss) page of the FOCUS Reports.5 

   The proposed SSOI is intended to capture more granular detail of a firm’s 

revenue and expense information.  The lack of more specific revenue and expense 

categories for certain business activities on the Statement of Income (Loss) page of the 

FOCUS Reports has led many firms to report much of their revenue and expenses as 

“other” (miscellaneous), a very general categorization that provides FINRA limited 

visibility into revenue and expense trends.  The proposed SSOI is divided into sections 

containing line items that seek additional detail to permit FINRA to better understand 

revenue sources and expense composition on an ongoing basis.  This additional detail 

would allow FINRA to better assess risk at a firm, and as a result, better allocate 



 Page 7 of 135 

examination resources.  Each member would be required to file with FINRA the 

proposed SSOI within 17 business days of the end of each calendar quarter. 

The proposed SSOI contains a de minimis exception for providing details of 

revenue and expenses for certain designated sections.  If a member’s total dollar amount 

for a designated section is $5,000 or less for the reporting period, the member would only 

be required to enter the total dollar amount to complete the section.  Additionally, not 

every line item would apply to every member, especially those with limited product 

offerings, thus limiting the burden of completing the form. 

 The proposed SSOI includes a new Operational Page that would collect additional 

information from certain members with respect to participation in unregistered offerings 

during the reporting period.  Members whose revenue from unregistered offerings 

exceeds 10% of total revenue for the reporting period would be required to complete the 

Operational Page by providing specific information about each unregistered offering.  

FINRA believes that such information would provide it with greater transparency and a 

stronger understanding regarding the types of unregistered offerings that generate 

significant revenue for members. 

As noted in Item 2 of this filing, the proposed rule change will be effective upon 

Commission approval.  FINRA will announce the implementation dates of both proposed 

FINRA Rule 4524 and the proposed schedule (i.e., the proposed SSOI) in a Regulatory 

Notice to be published no later than 60 days following Commission approval of the 

proposed rule change.  The implementation date of the proposed schedule will be no 

sooner than 180 days, and no later than 365 days, following Commission approval of the 

proposed rule change. 

                                                                                                                                                                             
5  See Exhibit 3. 
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(b)   Statutory Basis 

 FINRA believes that the proposed rule change is consistent with the provisions of 

Section 15A(b)(6) of the Act,6 which requires, among other things, that FINRA rules 

must be designed to prevent fraudulent and manipulative acts and practices, to promote 

just and equitable principles of trade, and, in general, to protect investors and the public 

interest.  FINRA believes that the proposed rule change is consistent with the provisions 

of the Act noted above in that supplemental FOCUS information will further strengthen 

FINRA’s ability to protect investors through a more informed understanding of the 

drivers of members’ business that can be used for more targeted examinations. 

4.   Self-Regulatory Organization’s Statement on Burden on Competition 

FINRA does not believe that the proposed rule change will result in any burden 

on competition that is not necessary or appropriate in furtherance of the purposes of the 

Act. 

5.    Self-Regulatory Organization’s Statement on Comments on the Proposed 
Rule Change Received from Members, Participants, or Others 

 
The proposed rule change and the proposed SSOI were published for comment in 

Regulatory Notice 10-33 (July 2010) (the “Notice”).  FINRA received 28 comment 

letters in response to the Notice.7  A copy of the Notice is attached as Exhibit 2a.  A list 

                                                           
6  15 U.S.C. 78o-3(b)(6). 

7  See Letter from Ivy League Financial Services, Inc., dated July 21, 2010 (“Ivy”); 
letter from M.S. Howells & Co., dated July 23, 2010 (“M.S. Howells”); letter 
from Hunter, Keith, Marshall & Co., Inc, dated July 27, 2010 (“HKM”); letter 
from Balanced Financial Securities, dated July 31, 2010 (“BFS”); letter from 
Foresters Equity Services, Inc., dated August 5, 2010 (“FES”); letter from Hodges 
Capital Management-First Dallas Securities, dated August 5, 2010 (“HCM”); 
letter from Farragut Capital LLC, dated August 12, 2010 (“Farragut”); letter from 
Integrity Investments, Inc., dated August 12, 2010 (“Integrity”); letter from 
Stephen Kinkade CPA, dated August 15, 2010 (“Kinkade”); letter from Wachtel 
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of the comment letters received in response to the Notice is attached as Exhibit 2b.  

Copies of the comment letters received in response to the Notice are attached as Exhibit 

2c.  Below is a summary of the comments and FINRA’s responses. 

 A. Schedule Not Needed or Justified 

 A number of commenters argued that the proposed SSOI is not needed or 

justified.8  Some commenters stated that FINRA or the SEC can already request the 

information required by the proposed SSOI.9  One commenter believed that the current 

reports provide sufficient detail for FINRA to understand a member’s business.10  Two 

commenters believed that routine exams already give a detailed view of a member’s 

                                                                                                                                                                             
& Co., Inc., dated August 16, 2010 (“Wachtel”); letter from First Asset Financial 
Inc., dated August 17, 2010 (“FAF”); letter from Aileen Gallagher, dated August 
17, 2010 (“Gallagher”); letter from National Association of Independent Broker-
Dealers, Inc., dated August 17, 2010 (“NAIBD”); letter from Securities Industry 
and Financial Markets Association, dated August 17, 2010 (“SIFMA”); letter 
from Wilson-Davis & Co., Inc., dated August 17, 2010 (“WDC”); letter from 
Allegheny Investments, LTD, dated August 18, 2010 (“Allegheny”); letter from 
Berkshire Bridge Capital, LLC, dated August 18, 2010 (“Berkshire”); letter from 
IBG Trading Inc., dated August 18, 2010 (“IBG”); letter from Integrated 
Management Solutions, dated August 18, 2010 (“IMS”); letter from Probitas 
Partners, dated August 18, 2010 (“Probitas”); letter from Real Estate Investment 
Securities Association, dated August 18, 2010 (“REISA”); letter from Regional 
Bond Dealers Association, dated August 18, 2010 (“RBDA”); letter from 
Sutherland Asbill & Brennan LLP, dated August 18, 2010 (“Sutherland”); letter 
from Southlake Capital Advisors, Inc., dated August 18, 2010 (“SCA”); letter 
from Trust Advisory Group, Ltd., dated August 18, 2010 (“TAG”); letter from 
Wedbush Securities Inc., dated August 18, 2010 (“Wedbush”); letter from Bank 
of America Merrill Lynch, dated August 19, 2010 (“B of A”); and letter from 
Citigroup Global Markets, Inc., dated August 20, 2010 (“Citi”). 

8  Allegheny, FAF, Farragut, Integrity, Ivy, Kinkade, Probitas, REISA, Sutherland 
and WDC. 

9  Allegheny, Sutherland, Farragut, Integrity and Kinkade. 

10  Ivy. 
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business operations.11  Several other commenters did not see how the requested 

information protected investors.12  Finally, one commenter argued that FINRA has not 

justified why the proposed SSOI is the best means of achieving FINRA’s regulatory 

objectives without undue burden on members.13  FINRA disagrees with the contentions 

that the information sought is unnecessary or superfluous.  As stated in the Notice, 

FINRA believes that it can better discharge its regulatory obligations with the benefit of 

additional information that gives FINRA a more complete and detailed view of a 

member’s business operations.  Moreover, FINRA believes the proposed SSOI is the 

most effective and timely way to obtain the additional detail of the generation of 

revenues and allocation of expenses by business segment or product lines, the sources of 

trading gains and losses, the types and amounts of fees earned, and the nature and extent 

of participation in securities offerings. 

 B. Small Firm Concerns 

 Several commenters stated that the proposed SSOI will be costly and time 

consuming for small firms.14  Some of these commenters argued that FINRA should 

provide an exemption from the rule for smaller firms.15  Several commenters asserted that 

the Operational Page creates an unfair bias against smaller firms.16  FINRA believes that 

                                                           
11  REISA and WDC. 

12  Farragut, Kinkade, Probitas and WDC.  

13  RBDA. 

14  Allegheny, BFS, FAF, Farragut, FES, Gallagher, HCM, HKM, IMS, Integrity, 
Kinkade, M.S. Howells, Probitas, RBDA, REISA, TAG, Wachtel and WDC. 

15  BFS, HKM, Wachtel and WDC. 

16  HKM, Kinkade, NAIBD and REISA.  
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the required information is important to identify regulatory risk and trends, irrespective 

of firm size.  Therefore, FINRA does not believe a small firm exemption is appropriate.  

However, as mentioned above, the proposed SSOI contains a de minimis exception that 

will make the form less time consuming for many smaller firms.  Additionally, FINRA 

points out that many of the line items will not apply to smaller firms with limited product 

offerings. 

 C. Clarifications and Recommended Changes 

 Certain commenters requested clarification of the information required on the 

proposed SSOI.17  Several commenters suggested that FINRA should include instructions 

and definitions for the proposed SSOI.18  One commenter had concerns that the “numbers 

reported on the FOCUS Report and the Proposed Schedule will not automatically 

‘match.’”19  Further, several commenters recommended changes to specific line items on 

the proposed SSOI.20  In response to these comments, FINRA has developed instructions 

for the proposed SSOI, which are included in the attached Exhibit 3.  The instructions 

include guidance, clarifications and definitions with respect to certain line items that 

FINRA believes should ameliorate the commenters’ concerns.  Additionally, in response 

to recommended changes to specific line items, FINRA has amended the proposed SSOI 

by making the requested tax information less burdensome, allowing flexibility regarding 

the reporting of dividends and interest for principal trades and allowing revenue from 

                                                           
17  Allegheny, B of A, Citi, FAF, IMS, Kinkade, NAIBD, RBDA, Sutherland and 

WDC. 

18  Citi, IMS, Kinkade, NAIBD, RBDA and Sutherland. 

19  Sutherland. 

20  B of A, IMS and Kinkade. 
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unit investment trusts that are open-end companies to be included with revenue from 

investment company shares. 

 D. Data Capture 

 Several commenters suggested that the profit and loss information required by the 

proposed SSOI should be based on established units within a firm rather than by 

product.21  In response, FINRA believes that requiring information by product is the best 

way to understand revenue sources and expense composition.  However, FINRA is 

allowing firms, in certain instances, a choice as to which section and/or line item on the 

proposed SSOI to reflect revenue or expense.  Firms must document the methodology 

chosen and apply it consistently across reporting periods.  Additionally, the methodology 

must be made available to FINRA staff upon request. 

 E. Confidentiality 

 One commenter expressed competitive concerns with providing FINRA detailed 

departmental data.22  Another commenter was concerned that the proposed SSOI could 

compromise otherwise confidential deal making.23  The commenter stated that members 

“specializing in restructuring/distressed situations are frequently bound to confidentiality 

by U.S. bankruptcy laws that would preclude the release of certain information.”24  

FINRA does not believe these concerns are valid as the proposed SSOI would be treated 

with the same confidentiality as the FOCUS Report to which it relates.25  In regard to the 

                                                           
21  B of A, Citi, IMS, Kinkade, M.S. Howells and SIFMA. 

22  M.S. Howells. 

23  NAIBD. 

24  NAIBD. 

25  See SEA Rule 17a-5(a)(3). 
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commenter’s concern about being bound to confidentiality by U.S. bankruptcy laws, 

FINRA notes that the commenter did not provide any specific examples of such U.S. 

bankruptcy laws or discussion of the manner in which such laws would preclude a 

member from complying with the proposed rulemaking. 

 F. Use of the Proposed SSOI 

 Several commenters were concerned that the proposed SSOI would be used as the 

basis for the calculation of various assessments, fees and dues on members.26  As 

previously mentioned, the proposed SSOI is intended to provide information about a 

member’s revenue and expenses in greater detail.  The proposed SSOI supplements the 

FOCUS report and would not be used as the basis for any assessments, fees or dues; 

however, total revenue on the proposed SSOI should equal total revenue on the FOCUS 

report. 

 G. Reporting Period 

 Several commenters recommended that reporting of the proposed SSOI be on a 

quarterly basis.27  These commenters stated that “[m]any firms as a matter of course have 

more detailed reporting requirements – both internal and external – on a quarterly basis, 

which would facilitate this additional FINRA reporting while limiting the need for 

additional resources.”28  FINRA agrees with the commenters and has proposed quarterly 

basis reporting for the proposed SSOI. 

 H. Filing Time Frame 

                                                           
26  B of A, BBC, SIFMA and Wedbush.  

27  B of A and SIFMA. 

28  B of A and SIFMA. 
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 Two commenters suggested that the proposed SSOI should be filed within the 

time frames for current supplemental reporting and not on the FOCUS filing date.29  They 

believed that filing within such time frames would address resource constraints and 

would be consistent with other reporting time frames.  FINRA disagrees with the 

commenters and instead has proposed to require the proposed SSOI to be filed within 17 

business days after the end of the calendar quarter, consistent with the time frame 

allowed for the filing of the FOCUS Reports.  FINRA believes that this time frame 

strikes the proper balance of ensuring FINRA receives timely information while giving 

firms’ sufficient time to file the proposed SSOI. 

 I. Operational Page of the Proposed SSOI 

 Several commenters believed that FINRA is unfairly targeting Regulation D 

offerings.30  One commenter suggested that the Operational Page only apply to all 

offerings that exceed a fixed dollar amount, rather than offerings in excess of 10% of 

total revenue.31  Another commenter stated that the information requested by the 

Operational Page for firm underwriting and selling group arrangements is identical to the 

information requested following a blue sheet transaction.32  The commenter urged that if 

the proposed SSOI is incorporated as represented, FINRA cease routinely requiring firms 

to provide identical information for firm underwriting and selling group arrangements 

following a blue-sheet transaction.33  Finally, one commenter stated that Operational 

                                                           
29  B of A and SIFMA. 

30  Farragut and REISA. 

31  Kinkade. 

32  NAIBD. 

33  NAIBD. 
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Page reporting should be disassociated with financial reporting for any member filing 

FOCUS Report Part IIA (not filing FOCUS Report Part II) by having its own format, 

frequency and deadline schedule.34 

 FINRA believes the Operational Page of the proposed SSOI would provide 

greater transparency and valuable information regarding unregistered offerings.  A fixed 

dollar amount threshold would be inappropriate as FINRA needs to capture revenue that 

is significant to the member.  Members that exceed the 10% of total revenue threshold 

are considered to be obtaining significant revenue from unregistered offerings.  

Additionally, the information requested from the Operational Page is not identical to the 

information requested in a blue sheet transaction.35  Finally, the Operational Page is part 

of the proposed SSOI, and therefore would be subject to the same frequency and deadline 

schedule of the proposed SSOI.  

 J. Implementation 

 Several commenters requested that FINRA provide sufficient lead time for 

members to prepare for the new rule.36  A number of commenters stated system changes 

would be needed to capture the requested information.37  One commenter suggested that 

the implementation of the proposed SSOI be staged as a series of pilots, beginning with 

clearing firms, then gradually covering the membership by firm size.38  FINRA is 

sensitive to the operational and systems changes that may be necessary for members to 

                                                           
34  Kinkade. 

35  See SEA Rule 17a-25. 

36  Citi, RBDA and SIFMA. 

37  Citi, FAF, HCM, M.S. Howells, NAIBD, RBDA and SIFMA. 

38  NAIBD. 
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complete the proposed SSOI, and as a result, is proposing to implement the SSOI no 

sooner than 180 days, and no later than 365 days, following Commission approval of the 

proposed rule change. 

 K. Alternatives to Schedule 

 A number of commenters offered alternatives to the proposed SSOI.39  Several 

commenters suggested that more detailed information should not be required unless the 

particular line item represents a specified percentage of a firm’s business or at least a 

dollar amount threshold.40  One commenter suggested that FINRA consider requiring that 

the information requested by the proposed SSOI be submitted annually with the audit 

report.41  Another commenter believed that instead of adopting the proposed SSOI, 

FINRA should meet with members to discuss whether a new regulatory report is needed; 

what format works best with the FOCUS Report; and consider the costs of implementing 

a system.42  FINRA has considered these alternatives and believes that obtaining 

information regarding the detail of revenues earned or expenses incurred by product or 

other more specific categories is best achieved through the proposed SSOI.  FINRA notes 

that it consulted with its advisory committees in connection with the development of the 

proposed SSOI. 

 L. New Financial and Operational Reports or Schedules 

 Several commenters suggested that any new financial or operational report or 

schedule required by FINRA be submitted to the SEC as a proposed rule change to allow 

                                                           
39  Allegheny, NAIBD, Sutherland and Wachtel. 

40  NAIBD, Sutherland and Wachtel. 

41  Allegheny. 
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members an opportunity to provide FINRA with feedback.43  One commenter suggested 

that such submission is necessary due to possible conflicts that FINRA schedules and 

reports may have with other laws and rules.44  Another commenter argued that the 

opportunity for member comment is needed because specific line items may be missing 

or irrelevant over time.45 

 As stated above, pursuant to proposed FINRA Rule 4524, FINRA will file with 

the SEC the content of any Regulatory Notice (or similar communication) issued 

pursuant to the proposed rule.  Further, if such content contains material substantive 

changes, FINRA will file the content for comment with the SEC.  Commenters will have 

an opportunity to express their concerns and provide feedback at that time. 

 M. Comment Period 

 One commenter expressed disappointment that the comment period ended the 

same day FINRA sent the Notice.46  The commenter believed that FINRA did not give 

the public ample opportunity to study the matter.  FINRA believes the commenter is 

mistaken as the Notice was issued on July 19, 2010, requesting comment until August 18, 

2010. 

6.   Extension of Time Period for Commission Action 

                                                                                                                                                                             
42  Sutherland. 

43  IMS, NAIBD, RBDA and Sutherland. 

44  Sutherland. 

45  NAIBD. 

46  SCA. 
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FINRA does not consent at this time to an extension of the time period for 

Commission action specified in Section 19(b)(2) of the Act.47 

7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for 
Accelerated Effectiveness Pursuant to Section 19(b)(2) 

 
Not applicable. 

8. Proposed Rule Change Based on Rules of Another Self-Regulatory 
Organization or of the Commission 

 
Not applicable. 

9.   Exhibits 
 
  Exhibit 1.  Completed notice of proposed rule change for publication in the 

Federal Register. 

 Exhibit 2a.  Regulatory Notice 10-33 (July 2010). 

 Exhibit 2b.  A list of the comment letters received in response to Regulatory 

Notice 10-33 (July 2010). 

                                                           
47  15 U.S.C. 78s(b)(2). 
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Exhibit 2c.  Copies of the comment letters received in response to Regulatory 

Notice 10-33 (July 2010). 

Exhibit 3.  Supplemental Statement of Income (SSOI) 
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EXHIBIT 1 
 
SECURITIES AND EXCHANGE COMMISSION 
(Release No. 34-             ; File No. SR-FINRA-2011-064) 
 
 
Self-Regulatory Organizations; Financial Industry Regulatory Authority, Inc.; Notice of 
Filing of Proposed Rule Change to Adopt FINRA Rule 4524 (Supplemental FOCUS 
Information) and Proposed Supplementary Schedule to the Statement of Income (Loss) 
Page of FOCUS Reports 
 

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”)1 and 

Rule 19b-4 thereunder,2 notice is hereby given that on                                      , Financial 

Industry Regulatory Authority, Inc. (“FINRA”) filed with the Securities and Exchange 

Commission (“SEC” or “Commission”) the proposed rule change as described in Items I, 

II, and III below, which Items have been prepared by FINRA.  The Commission is 

publishing this notice to solicit comments on the proposed rule change from interested 

persons. 

I.    Self-Regulatory Organization’s Statement of the Terms of Substance of the 
Proposed Rule Change  

 
FINRA is proposing to adopt FINRA Rule 4524 (Supplemental FOCUS 

Information) to require each member, as FINRA shall designate, to file such additional 

financial or operational schedules or reports as FINRA may deem necessary as a 

supplement to the FOCUS report.  The content of such supplemental schedules or reports 

would be specified in a Regulatory Notice (or similar communication), which FINRA 

would file with the SEC pursuant to proposed FINRA Rule 4524.  As part of the 

                                                 
1  15 U.S.C. 78s(b)(1). 

2  17 CFR 240.19b-4. 
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proposed rule change, FINRA is filing one such proposed schedule, a supplement to the 

Statement of Income (Loss) page of the FOCUS Report. 

The text of the proposed rule change is available on FINRA’s website at 

http://www.finra.org, at the principal office of FINRA and at the Commission’s Public 

Reference Room. 

II. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis 
for, the Proposed Rule Change 

 
In its filing with the Commission, FINRA included statements concerning the 

purpose of and basis for the proposed rule change and discussed any comments it 

received on the proposed rule change.  The text of these statements may be examined at 

the places specified in Item IV below.  FINRA has prepared summaries, set forth in 

sections A, B, and C below, of the most significant aspects of such statements. 

A. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory 
Basis for, the Proposed Rule Change 

 
1. Purpose 

 
Pursuant to SEA Rule 17a-5, members are required to file with FINRA reports 

concerning their financial and operational status using SEC Form X-17A-5, Financial and 

Operational Combined Uniform Single (FOCUS) Report.3  SEA Rule 17a-5 generally 

requires members that clear transactions or carry customer accounts to file a FOCUS 

Report Part II, and requires certain other members to file a FOCUS Report Part IIA.  

Members that use Appendix E to SEA Rule 15c3-1 to calculate net capital file a FOCUS 

Report Part II CSE4 that is similar to the FOCUS Report Part II (collectively, the FOCUS 

                                                 
3  17 CFR 240.17a-5. 

4  A broker-dealer that calculates its net capital under Appendix E of SEA Rule 
15c3-1 is referred to as Alternative Net Capital (“ANC”) firm. 
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Reports Part II, Part IIA, and Part II CSE are referred to hereinafter as “FOCUS 

Reports”). 

FINRA is proposing to adopt FINRA Rule 4524, a rule that would provide the 

mechanism by which FINRA can obtain from members more detailed financial 

information to augment the FOCUS reports required to be filed pursuant to SEA Rule 

17a-5.  Proposed FINRA Rule 4524 would require members to file such additional 

financial or operational schedules or reports to supplement FOCUS reports as FINRA 

may deem necessary or appropriate for the protection of investors or in the public 

interest.5  Thus, the rule would provide FINRA the framework to request more specific 

information regarding, among other things, the assets and liabilities of a member, the 

generation of revenues and allocation of expenses by business segment or product lines, 

the sources of trading gains and losses, the types and amounts of fees earned, and the 

nature and extent of participation in securities offerings.  Depending on the nature of the 

proposed supplemental schedule or report, FINRA may require that all members or any 

specified subset of members submit the schedule or report to FINRA. 

FOCUS Reports provide FINRA with valuable information regarding a member’s 

business; however, FINRA believes that it can better discharge its regulatory obligations 

with the benefit of additional information that gives FINRA a more complete and detailed 

view of a member’s business operations.  Accordingly, proposed FINRA Rule 4524 

would provide FINRA a means and process to obtain greater transparency into a 

member’s business activities and to better illuminate industry trends, allowing for more 

focused and effective examinations. 
                                                 
5  Nothing in proposed FINRA Rule 4524 should be construed as altering in any 

manner a member’s obligations under SEA Rule 17a-5(a)(2)(iv). 
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FINRA would effectuate proposed FINRA Rule 4524 by way of a Regulatory 

Notice or similar communication, the content of which would be filed with the 

Commission.  To that end, as an initial report required pursuant to proposed FINRA Rule 

4524, FINRA is also proposing a Supplemental Statement of Income (“SSOI”) to 

magnify the data from the Statement of Income (Loss) page of the FOCUS Reports.6 

   The proposed SSOI is intended to capture more granular detail of a firm’s 

revenue and expense information.  The lack of more specific revenue and expense 

categories for certain business activities on the Statement of Income (Loss) page of the 

FOCUS Reports has led many firms to report much of their revenue and expenses as 

“other” (miscellaneous), a very general categorization that provides FINRA limited 

visibility into revenue and expense trends.  The proposed SSOI is divided into sections 

containing line items that seek additional detail to permit FINRA to better understand 

revenue sources and expense composition on an ongoing basis.  This additional detail 

would allow FINRA to better assess risk at a firm, and as a result, better allocate 

examination resources.  Each member would be required to file with FINRA the 

proposed SSOI within 17 business days of the end of each calendar quarter. 

The proposed SSOI contains a de minimis exception for providing details of 

revenue and expenses for certain designated sections.  If a member’s total dollar amount 

for a designated section is $5,000 or less for the reporting period, the member would only 

be required to enter the total dollar amount to complete the section.  Additionally, not 

every line item would apply to every member, especially those with limited product 

offerings, thus limiting the burden of completing the form. 

                                                 
6  See Exhibit 3. 
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 The proposed SSOI includes a new Operational Page that would collect additional 

information from certain members with respect to participation in unregistered offerings 

during the reporting period.  Members whose revenue from unregistered offerings 

exceeds 10% of total revenue for the reporting period would be required to complete the 

Operational Page by providing specific information about each unregistered offering.  

FINRA believes that such information would provide it with greater transparency and a 

stronger understanding regarding the types of unregistered offerings that generate 

significant revenue for members. 

The proposed rule change will be effective upon Commission approval.  FINRA 

will announce the implementation dates of both proposed FINRA Rule 4524 and the 

proposed schedule (i.e., the proposed SSOI) in a Regulatory Notice to be published no 

later than 60 days following Commission approval of the proposed rule change.  The 

implementation date of the proposed schedule will be no sooner than 180 days, and no 

later than 365 days, following Commission approval of the proposed rule change. 

2. Statutory Basis 

FINRA believes that the proposed rule change is consistent with the provisions of 

Section 15A(b)(6) of the Act,7 which requires, among other things, that FINRA rules 

must be designed to prevent fraudulent and manipulative acts and practices, to promote 

just and equitable principles of trade, and, in general, to protect investors and the public 

interest.  FINRA believes that the proposed rule change is consistent with the provisions 

of the Act noted above in that supplemental FOCUS information will further strengthen 

                                                 
7  15 U.S.C. 78o-3(b)(6). 
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FINRA’s ability to protect investors through a more informed understanding of the 

drivers of members’ business that can be used for more targeted examinations. 

B. Self-Regulatory Organization’s Statement on Burden on Competition 

FINRA does not believe that the proposed rule change will result in any burden 

on competition that is not necessary or appropriate in furtherance of the purposes of the 

Act. 

C. Self-Regulatory Organization’s Statement on Comments on the Proposed 
Rule Change Received from Members, Participants, or Others 

 
The proposed rule change and the proposed SSOI were published for comment in 

Regulatory Notice 10-33 (July 2010) (the “Notice”).  FINRA received 28 comment 

letters in response to the Notice.8  A copy of the Notice is attached as Exhibit 2a.  A list 

                                                 
8  See Letter from Ivy League Financial Services, Inc., dated July 21, 2010 (“Ivy”); 

letter from M.S. Howells & Co., dated July 23, 2010 (“M.S. Howells”); letter 
from Hunter, Keith, Marshall & Co., Inc, dated July 27, 2010 (“HKM”); letter 
from Balanced Financial Securities, dated July 31, 2010 (“BFS”); letter from 
Foresters Equity Services, Inc., dated August 5, 2010 (“FES”); letter from Hodges 
Capital Management-First Dallas Securities, dated August 5, 2010 (“HCM”); 
letter from Farragut Capital LLC, dated August 12, 2010 (“Farragut”); letter from 
Integrity Investments, Inc., dated August 12, 2010 (“Integrity”); letter from 
Stephen Kinkade CPA, dated August 15, 2010 (“Kinkade”); letter from Wachtel 
& Co., Inc., dated August 16, 2010 (“Wachtel”); letter from First Asset Financial 
Inc., dated August 17, 2010 (“FAF”); letter from Aileen Gallagher, dated August 
17, 2010 (“Gallagher”); letter from National Association of Independent Broker-
Dealers, Inc., dated August 17, 2010 (“NAIBD”); letter from Securities Industry 
and Financial Markets Association, dated August 17, 2010 (“SIFMA”); letter 
from Wilson-Davis & Co., Inc., dated August 17, 2010 (“WDC”); letter from 
Allegheny Investments, LTD, dated August 18, 2010 (“Allegheny”); letter from 
Berkshire Bridge Capital, LLC, dated August 18, 2010 (“Berkshire”); letter from 
IBG Trading Inc., dated August 18, 2010 (“IBG”); letter from Integrated 
Management Solutions, dated August 18, 2010 (“IMS”); letter from Probitas 
Partners, dated August 18, 2010 (“Probitas”); letter from Real Estate Investment 
Securities Association, dated August 18, 2010 (“REISA”); letter from Regional 
Bond Dealers Association, dated August 18, 2010 (“RBDA”); letter from 
Sutherland Asbill & Brennan LLP, dated August 18, 2010 (“Sutherland”); letter 
from Southlake Capital Advisors, Inc., dated August 18, 2010 (“SCA”); letter 
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of the comment letters received in response to the Notice is attached as Exhibit 2b.  

Copies of the comment letters received in response to the Notice are attached as Exhibit 

2c.  Below is a summary of the comments and FINRA’s responses. 

 A. Schedule Not Needed or Justified 

 A number of commenters argued that the proposed SSOI is not needed or 

justified.9  Some commenters stated that FINRA or the SEC can already request the 

information required by the proposed SSOI.10  One commenter believed that the current 

reports provide sufficient detail for FINRA to understand a member’s business.11  Two 

commenters believed that routine exams already give a detailed view of a member’s 

business operations.12  Several other commenters did not see how the requested 

information protected investors.13  Finally, one commenter argued that FINRA has not 

justified why the proposed SSOI is the best means of achieving FINRA’s regulatory 

objectives without undue burden on members.14  FINRA disagrees with the contentions 

that the information sought is unnecessary or superfluous.  As stated in the Notice, 

                                                                                                                                                 
from Trust Advisory Group, Ltd., dated August 18, 2010 (“TAG”); letter from 
Wedbush Securities Inc., dated August 18, 2010 (“Wedbush”); letter from Bank 
of America Merrill Lynch, dated August 19, 2010 (“B of A”); and letter from 
Citigroup Global Markets, Inc., dated August 20, 2010 (“Citi”). 

9  Allegheny, FAF, Farragut, Integrity, Ivy, Kinkade, Probitas, REISA, Sutherland 
and WDC. 

10  Allegheny, Sutherland, Farragut, Integrity and Kinkade. 

11  Ivy. 

12  REISA and WDC. 

13  Farragut, Kinkade, Probitas and WDC.  

14  RBDA. 
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FINRA believes that it can better discharge its regulatory obligations with the benefit of 

additional information that gives FINRA a more complete and detailed view of a 

member’s business operations.  Moreover, FINRA believes the proposed SSOI is the 

most effective and timely way to obtain the additional detail of the generation of revenues 

and allocation of expenses by business segment or product lines, the sources of trading 

gains and losses, the types and amounts of fees earned, and the nature and extent of 

participation in securities offerings. 

 B. Small Firm Concerns 

 Several commenters stated that the proposed SSOI will be costly and time 

consuming for small firms.15  Some of these commenters argued that FINRA should 

provide an exemption from the rule for smaller firms.16  Several commenters asserted that 

the Operational Page creates an unfair bias against smaller firms.17  FINRA believes that 

the required information is important to identify regulatory risk and trends, irrespective of 

firm size.  Therefore, FINRA does not believe a small firm exemption is appropriate.  

However, as mentioned above, the proposed SSOI contains a de minimis exception that 

will make the form less time consuming for many smaller firms.  Additionally, FINRA 

points out that many of the line items will not apply to smaller firms with limited product 

offerings. 

                                                 
15  Allegheny, BFS, FAF, Farragut, FES, Gallagher, HCM, HKM, IMS, Integrity, 

Kinkade, M.S. Howells, Probitas, RBDA, REISA, TAG, Wachtel and WDC. 

16  BFS, HKM, Wachtel and WDC. 

17  HKM, Kinkade, NAIBD and REISA.  
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 C. Clarifications and Recommended Changes 

 Certain commenters requested clarification of the information required on the 

proposed SSOI.18  Several commenters suggested that FINRA should include instructions 

and definitions for the proposed SSOI.19  One commenter had concerns that the “numbers 

reported on the FOCUS Report and the Proposed Schedule will not automatically 

‘match.’”20  Further, several commenters recommended changes to specific line items on 

the proposed SSOI.21  In response to these comments, FINRA has developed instructions 

for the proposed SSOI, which are included in the attached Exhibit 3.  The instructions 

include guidance, clarifications and definitions with respect to certain line items that 

FINRA believes should ameliorate the commenters’ concerns.  Additionally, in response 

to recommended changes to specific line items, FINRA has amended the proposed SSOI 

by making the requested tax information less burdensome, allowing flexibility regarding 

the reporting of dividends and interest for principal trades and allowing revenue from unit 

investment trusts that are open-end companies to be included with revenue from 

investment company shares. 

 D. Data Capture 

 Several commenters suggested that the profit and loss information required by the 

proposed SSOI should be based on established units within a firm rather than by 

                                                 
18  Allegheny, B of A, Citi, FAF, IMS, Kinkade, NAIBD, RBDA, Sutherland and 

WDC. 

19  Citi, IMS, Kinkade, NAIBD, RBDA and Sutherland. 

20  Sutherland. 

21  B of A, IMS and Kinkade. 
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product.22  In response, FINRA believes that requiring information by product is the best 

way to understand revenue sources and expense composition.  However, FINRA is 

allowing firms, in certain instances, a choice as to which section and/or line item on the 

proposed SSOI to reflect revenue or expense.  Firms must document the methodology 

chosen and apply it consistently across reporting periods.  Additionally, the methodology 

must be made available to FINRA staff upon request. 

 E. Confidentiality 

 One commenter expressed competitive concerns with providing FINRA detailed 

departmental data.23  Another commenter was concerned that the proposed SSOI could 

compromise otherwise confidential deal making.24  The commenter stated that members 

“specializing in restructuring/distressed situations are frequently bound to confidentiality 

by U.S. bankruptcy laws that would preclude the release of certain information.”25  

FINRA does not believe these concerns are valid as the proposed SSOI would be treated 

with the same confidentiality as the FOCUS Report to which it relates.26  In regard to the 

commenter’s concern about being bound to confidentiality by U.S. bankruptcy laws, 

FINRA notes that the commenter did not provide any specific examples of such U.S. 

bankruptcy laws or discussion of the manner in which such laws would preclude a 

member from complying with the proposed rulemaking. 

                                                 
22  B of A, Citi, IMS, Kinkade, M.S. Howells and SIFMA. 

23  M.S. Howells. 

24  NAIBD. 

25  NAIBD. 

26  See SEA Rule 17a-5(a)(3). 
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 F. Use of the Proposed SSOI 

 Several commenters were concerned that the proposed SSOI would be used as the 

basis for the calculation of various assessments, fees and dues on members.27  As 

previously mentioned, the proposed SSOI is intended to provide information about a 

member’s revenue and expenses in greater detail.  The proposed SSOI supplements the 

FOCUS report and would not be used as the basis for any assessments, fees or dues; 

however, total revenue on the proposed SSOI should equal total revenue on the FOCUS 

report. 

 G. Reporting Period 

 Several commenters recommended that reporting of the proposed SSOI be on a 

quarterly basis.28  These commenters stated that “[m]any firms as a matter of course have 

more detailed reporting requirements – both internal and external – on a quarterly basis, 

which would facilitate this additional FINRA reporting while limiting the need for 

additional resources.”29  FINRA agrees with the commenters and has proposed quarterly 

basis reporting for the proposed SSOI. 

 H. Filing Time Frame 

 Two commenters suggested that the proposed SSOI should be filed within the 

time frames for current supplemental reporting and not on the FOCUS filing date.30  They 

believed that filing within such time frames would address resource constraints and 

                                                 
27  B of A, BBC, SIFMA and Wedbush.  

28  B of A and SIFMA. 

29  B of A and SIFMA. 

30  B of A and SIFMA. 
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would be consistent with other reporting time frames.  FINRA disagrees with the 

commenters and instead has proposed to require the proposed SSOI to be filed within 17 

business days after the end of the calendar quarter, consistent with the time frame 

allowed for the filing of the FOCUS Reports.  FINRA believes that this time frame 

strikes the proper balance of ensuring FINRA receives timely information while giving 

firms’ sufficient time to file the proposed SSOI. 

 I. Operational Page of the Proposed SSOI 

 Several commenters believed that FINRA is unfairly targeting Regulation D 

offerings.31  One commenter suggested that the Operational Page only apply to all 

offerings that exceed a fixed dollar amount, rather than offerings in excess of 10% of 

total revenue.32  Another commenter stated that the information requested by the 

Operational Page for firm underwriting and selling group arrangements is identical to the 

information requested following a blue sheet transaction.33  The commenter urged that if 

the proposed SSOI is incorporated as represented, FINRA cease routinely requiring firms 

to provide identical information for firm underwriting and selling group arrangements 

following a blue-sheet transaction.34  Finally, one commenter stated that Operational 

Page reporting should be disassociated with financial reporting for any member filing 

                                                 
31  Farragut and REISA. 

32  Kinkade. 

33  NAIBD. 

34  NAIBD. 
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FOCUS Report Part IIA (not filing FOCUS Report Part II) by having its own format, 

frequency and deadline schedule.35 

 FINRA believes the Operational Page of the proposed SSOI would provide 

greater transparency and valuable information regarding unregistered offerings.  A fixed 

dollar amount threshold would be inappropriate as FINRA needs to capture revenue that 

is significant to the member.  Members that exceed the 10% of total revenue threshold are 

considered to be obtaining significant revenue from unregistered offerings.  Additionally, 

the information requested from the Operational Page is not identical to the information 

requested in a blue sheet transaction.36  Finally, the Operational Page is part of the 

proposed SSOI, and therefore would be subject to the same frequency and deadline 

schedule of the proposed SSOI.  

 J. Implementation 

 Several commenters requested that FINRA provide sufficient lead time for 

members to prepare for the new rule.37  A number of commenters stated system changes 

would be needed to capture the requested information.38  One commenter suggested that 

the implementation of the proposed SSOI be staged as a series of pilots, beginning with 

clearing firms, then gradually covering the membership by firm size.39  FINRA is 

sensitive to the operational and systems changes that may be necessary for members to 

                                                 
35  Kinkade. 

36  See SEA Rule 17a-25. 

37  Citi, RBDA and SIFMA. 

38  Citi, FAF, HCM, M.S. Howells, NAIBD, RBDA and SIFMA. 

39  NAIBD. 
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complete the proposed SSOI, and as a result, is proposing to implement the SSOI no 

sooner than 180 days, and no later than 365 days, following Commission approval of the 

proposed rule change. 

 K. Alternatives to Schedule 

 A number of commenters offered alternatives to the proposed SSOI.40  Several 

commenters suggested that more detailed information should not be required unless the 

particular line item represents a specified percentage of a firm’s business or at least a 

dollar amount threshold.41  One commenter suggested that FINRA consider requiring that 

the information requested by the proposed SSOI be submitted annually with the audit 

report.42  Another commenter believed that instead of adopting the proposed SSOI, 

FINRA should meet with members to discuss whether a new regulatory report is needed; 

what format works best with the FOCUS Report; and consider the costs of implementing 

a system.43  FINRA has considered these alternatives and believes that obtaining 

information regarding the detail of revenues earned or expenses incurred by product or 

other more specific categories is best achieved through the proposed SSOI.  FINRA notes 

that it consulted with its advisory committees in connection with the development of the 

proposed SSOI. 

  

                                                 
40  Allegheny, NAIBD, Sutherland and Wachtel. 

41  NAIBD, Sutherland and Wachtel. 

42  Allegheny. 

43  Sutherland. 
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L. New Financial and Operational Reports or Schedules 

 Several commenters suggested that any new financial or operational report or 

schedule required by FINRA be submitted to the SEC as a proposed rule change to allow 

members an opportunity to provide FINRA with feedback.44  One commenter suggested 

that such submission is necessary due to possible conflicts that FINRA schedules and 

reports may have with other laws and rules.45  Another commenter argued that the 

opportunity for member comment is needed because specific line items may be missing 

or irrelevant over time.46 

 As stated above, pursuant to proposed FINRA Rule 4524, FINRA will file with 

the SEC the content of any Regulatory Notice (or similar communication) issued 

pursuant to the proposed rule.  Further, if such content contains material substantive 

changes, FINRA will file the content for comment with the SEC.  Commenters will have 

an opportunity to express their concerns and provide feedback at that time. 

 M. Comment Period 

 One commenter expressed disappointment that the comment period ended the 

same day FINRA sent the Notice.47  The commenter believed that FINRA did not give 

the public ample opportunity to study the matter.  FINRA believes the commenter is 

mistaken as the Notice was issued on July 19, 2010, requesting comment until August 18, 

2010. 

                                                 
44  IMS, NAIBD, RBDA and Sutherland. 

45  Sutherland. 

46  NAIBD. 

47  SCA. 
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III. Date of Effectiveness of the Proposed Rule Change and Timing for Commission 
Action 

 
Within 45 days of the date of publication of this notice in the Federal Register or 

within such longer period (i) as the Commission may designate up to 90 days of such date 

if it finds such longer period to be appropriate and publishes its reasons for so finding or 

(ii) as to which the self-regulatory organization consents, the Commission will: 

 (A)  by order approve or disapprove such proposed rule change, or 

 (B)  institute proceedings to determine whether the proposed rule change should 

be disapproved. 

IV. Solicitation of Comments 

 Interested persons are invited to submit written data, views and arguments 

concerning the foregoing, including whether the proposed rule change is consistent with 

the Act.  Comments may be submitted by any of the following methods: 

Electronic Comments: 

 Use the Commission’s Internet comment form 

(http://www.sec.gov/rules/sro.shtml); or 

 Send an e-mail to rule-comments@sec.gov.  Please include File Number 

SR-FINRA-2011-064 on the subject line. 

Paper Comments: 

 Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, 

Securities and Exchange Commission, 100 F Street, NE, Washington, DC  

20549-1090. 

All submissions should refer to File Number SR-FINRA-2011-064.  This file number 

should be included on the subject line if e-mail is used.  To help the Commission process 



Page 36 of 135 

and review your comments more efficiently, please use only one method.  The 

Commission will post all comments on the Commission’s Internet website 

(http://www.sec.gov/rules/sro.shtml).  Copies of the submission, all subsequent 

amendments, all written statements with respect to the proposed rule change that are filed 

with the Commission, and all written communications relating to the proposed rule 

change between the Commission and any person, other than those that may be withheld 

from the public in accordance with the provisions of 5 U.S.C. 552, will be available for 

website viewing and printing in the Commission’s Public Reference Room, 100 F Street, 

NE, Washington, DC 20549, on official business days between the hours of 10 a.m. and 3 

p.m.  Copies of such filing also will be available for inspection and copying at the 

principal office of FINRA.  All comments received will be posted without change; the 

Commission does not edit personal identifying information from submissions.  You 

should submit only information that you wish to make available publicly.  All 

submissions should refer to File Number SR-FINRA-2011-064 and should be submitted 

on or before [insert date 21 days from publication in the Federal Register]. 

 For the Commission, by the Division of Trading and Markets, pursuant to 

delegated authority.48 

Elizabeth M. Murphy 

Secretary 

                                                 
48  17 CFR 200.30-3(a)(12). 



Supplemental FOCUS
Information
FINRA Requests Comment on Proposed Rule
Requiring the Filing of Supplemental FOCUS
Information and Proposed Supplementary Schedule
to the Statement of Income (Loss) Page of FOCUS
Report Parts II and IIA

Comment Period Expires: August 18, 2010

Notice Type
� Request for Comment

Suggested Routing
� Compliance
� Finance
� Legal 
� Operations
� Regulatory Reporting
� Senior Management

Key Topics
� FOCUS Reporting

Referenced Rules & Notices
� SEA Rule 17a-5
� FINRA Rule 2010

1

Executive Summary 
FINRA requests comment on a proposed rule to require each member firm
to file certain additional financial or operational schedules or reports to
supplement SEC FOCUS Reports. FINRA further requests comment on one
such proposed schedule, a supplement to the Statement of Income (Loss)
page of FOCUS Report Parts II and IIA. 

The text of proposed FINRA Rule 4524 (Supplemental FOCUS Information)
is set forth in Attachment A.  The proposed supplementary schedule for the
Statement of Income (Loss) page of the FOCUS Report Parts II and IIA,
including the proposed Operational Page, is set forth in Attachment B. 

Questions concerning this Notice should be directed to: 

� Kris Dailey, Vice President, Risk Oversight & Operational Regulation, 
at (646) 315-8434; or 

� Susan DeMando Scott, Associate Vice President, Financial Operations
Department, at (202) 728-8411.

Regulatory Notice 10-33

July 2010
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Action Requested
FINRA encourages all interested parties to comment on the proposal. Comments must
be received by August 18, 2010.

Member firms and other interested parties can submit their comments using the
following methods:

� Emailing comments to pubcom@finra.org; or

� Mailing comments in hard copy to:

Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506

To help FINRA process and review comments more efficiently, persons should use only
one method to comment on the proposal.    

Important Notes: The only comments that FINRA will consider are those submitted
pursuant to the methods described above. All comments received in response to this
Notice will be made available to the public on the FINRA Web site. Generally, FINRA 
will post comments on its site one week after the end of the comment period.1

Before becoming effective, a proposed rule change must be authorized for filing with
the SEC by the FINRA Board of Governors, and then must be approved by the SEC,
following publication for public comment in the Federal Register.2

Background & Discussion
SEA Rule 17a-5 requires member firms to file with FINRA monthly and quarterly reports
concerning their financial and operational status (FOCUS Reports). FOCUS Reports
provide FINRA with valuable information regarding a member firm’s business; however,
FINRA believes that it can better discharge its regulatory obligations with the benefit 
of additional information that gives FINRA a more complete and detailed view of a
member firm’s business operations. FINRA, therefore, is requesting comment on a
proposed rule that requires firms to file such additional financial or operational
schedules or reports as FINRA may deem necessary or appropriate for the protection 
of investors or in the public interest. The content of any future proposed schedules 
and reports, their formats and the frequency of such supplemental filings, would be
specified in a future Regulatory Notice (or similar communication) to be filed with 
the SEC.  

2 Regulatory Notice

July 201010-33
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1 FINRA will not edit personal identifying
information, such as names or email
addresses, from submissions. Persons should
submit only information that they wish to
make publicly available. See NASD Notice to
Members 03-73 (November 2003) (NASD
Announces Online Availability of Comments)
for more information.

2 Section 19 of the Securities Exchange Act of
1934 (SEA or Exchange Act) permits certain
limited types of proposed rule changes to take
effect upon filing with the SEC. The SEC has
the authority to summarily abrogate these
types of rule changes within 60 days of filing.
See Exchange Act Section 19 and rules
thereunder.

Regulatory Notice 3

July 2010

Endnotes

10-33

© 2010 FINRA. All rights reserved. FINRA and other trademarks of the Financial Industry Regulatory Authority,
Inc. may not be used without permission. Regulatory Notices attempt to present information to readers in a
format that is easily understandable. However, please be aware that, in case of any misunderstanding, the
rule language prevails.

In connection with the proposed rule, FINRA is proposing a supplementary schedule to
capture with more specificity information from the Statement of Income (Loss) page of
the FOCUS Report Parts II and IIA. The forms currently in use do not contain sufficient
detail of revenues earned or expenses incurred by product or other more specific
categories, thereby driving firms to report much of their revenue and expense as
“other” (miscellaneous). FINRA believes the expanded revenue and expense
information on the proposed supplementary schedule would provide FINRA greater
transparency into a member firm’s business activities and would better illuminate
industry trends, allowing for more focused examinations. Many line items are not
applicable to firms with limited product offerings, thereby reducing the burden of
completing the form.

As part of the proposed supplementary schedule, FINRA would require additional
information with respect to a member firm’s underwriting and/or selling group
activities when revenue from unregistered offerings exceeds 10 percent of total
revenue.  Member firms that exceed the 10 percent threshold would need to complete
the corresponding section of a new Operational Page that is referenced in the proposed
supplementary schedule.
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4524.  Supplemental FOCUS Information

As a supplement to filing FOCUS reports required pursuant to SEA Rule 17a-5 
and FINRA Rule 2010, each member shall file such additional financial or operational
schedules or reports as FINRA may deem necessary or appropriate for the protection 
of investors or in the public interest. The content of such schedules and reports, 
their formats, and the frequency of such supplemental filings shall be specified in a
Regulatory Notice (or similar communication) issued pursuant to this Rule.  FINRA shall
file with the SEC any Regulatory Notice (or similar communication) issued pursuant to
this Rule.
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July 201010-33
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EXHIBIT 2b 

Alphabetical List of Written Comments 

 

1. Letter from Brandon Balkam, Real Estate Investment Securities Association 
(August 18, 2010) 

2. Letter from Ted Beer, Ivy League Financial Services, Inc. (July 21, 2010) 

3. Letter from Thomas C.A. Boytinck, Farragut Capital LLC (August 12, 2010) 

4. Letter from Curtis Christensen, M.S. Howells & Co. (July 23, 2010) 

5. Letter from Martin Cohen, Balanced Financial Securities (July 31, 2010) 

6. Letter from Richard F. Curcio, Integrity Investments, Inc. (August 12, 2010) 

7. Letter from Lyle W. Davis, Wilson-Davis & Co., Inc. (August 17, 2010) 

8. Letter from Aileen Gallagher, (August 17, 2010) 

9. Letter from Robert L. Hamman, First Asset Financial Inc. (August 17, 2010) 

10. Letter from Stephen T. Hawbaker, Allegheny Investments, LTD (August 18, 
2010) 

11. Letter from Camille Hodges Hays, Hodges Capital Management-First Dallas 
Securities (August 5, 2010) 

12. Letter from Mark Holloway, Securities Industry and Financial Markets 
Association (August 17, 2010) 

13. Letter from Shawn T. Keagy, Wedbush Securities Inc. (August 18, 2010) 

14. Letter from Stephen Kinkade CPA, (August 15, 2010) 

15. Letter from Robert R. Lind, Berkshire Bridge Capital, LLC (August 18, 2010) 

16. Letter from Henry C. Marshall Jr., Hunter, Keith, Marshall & Co., Inc. (July 27, 
2010) 

17. Letter from William H. McCance, Trust Advisory Group, Ltd. (August 18, 2010) 
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18. Letter from Michael Nicholas, Regional Bond Dealers Association (August 18, 
2010) 

19. Letter from Sinead O’Sullivan, Probitas Partners (August 18, 2010) 

20. Letter from Luis Pimentel, IBG Trading Inc. (August 18, 2010) 

21. Letter from Lisa Roth, National Association of Independent Broker-Dealers, Inc. 
(August 17, 2010) 

22. Letter from Richard L. Sandow, Southlake Capital Advisors, Inc. (August 18, 
2010) 

23. Letter from Frank L. Smith, Foresters Equity Services, Inc. (August 5, 2010) 

24. Letter from Holly H. Smith, Sutherland Asbill & Brennan LLP (August 18, 2010) 

25. Letter from Howard Spindel, Integrated Management Solutions (August 18, 2010) 

26. Letter from Bill Tirrell, Bank of America Merrill Lynch (August 19, 2010) 

27. Letter from Cliff Verron, Citigroup Global Markets, Inc. (August 20, 2010) 

28. Letter from Wendie L. Wachtel, Wachtel & Co., Inc. (August 16, 2010) 



FINRA Regulatory Notice 10-33 
 
On behalf many broker-dealers who wish to remain anonymous, the Real Estate Investment 
Securities Association (REISA) brings to your attention the following concerns regarding the 
proposed FINRA Rule 4524 (aka Regulatory Notice 10-33). These comments were obtained 
when REISA solicited comments from its data base of several hundred broker-dealers that 
specialize in Reg. D. offerings. 
 

 This proposal is overkill and really hurts the small firms with limited manpower. 
Presently, we receive a small firm exemption due to limited management. The costs will 
definitely go up for FINOP and accounting expenses. 

  
 This rule would hurt smaller firms because we have less revenue sources than the large 

broker dealers. 
 

 The FINRA proposal is primarily flawed because it is applied to all BDs regardless of 
lines or volume of business.  FINRA continues to ignore the small firm engaged in only 
M&A and institutional private placement activities who are complying with securities 
laws by becoming a broker-dealer.  It seems they want to create more pressure for non-
compliance. 
 

 What is the purpose of routine exams? FINRA can and does look at everything already. 
 

 It gets us no closer to early discovery of the fraudulent programs, when in fact, that’s the 
real issue. The filing of FUCUS reports have not help in stopping firms from having 
financial issues. Bear Stearns and Lehman Brothers are an example. 

 
 A broker-dealer (BD) will need to start tracking the different kinds of revenue every time 

a deposit is made.  (i.e. If 20 small checks are deposited, now the BD will have to keep 
track of every kind of check when making a bank deposit.  Some are from Reg D 
offerings, some are from public non traded REITS some are $2.00 checks from mutual 
funds.  Then these have to be allocated for a 3 month period.     

 
 In our opinion this Rule would be costly for a broker dealer to implement. The tracking 

of each dollar received by category and maintaining a three month rolling average would 
be a large burned. 

 
 This rule appears to unfairly impact smaller firms. This will be a bigger burden to the 

smaller firms because 10% of revenue being private placements will show up  quicker 
than a large firm with lots of different revenue sources from many reps with different 
revenue sources.  The 10,000 +/- firms with less that 50 registered representatives firms 
will be penalized. 

 
 FINRA seems to be unfairly targeting all Reg D offerings right now. 
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This rule would hurt smaller firms because we have less revenue sources than the large broker 
dealers. 
 
 

  
 As far as expenses are concerned, as long as a firm’s net capital is in order, why would 

firms need to report expense detail?  Firms already report commissions and clearing fees, 
and our auditor tracks all the different expenses at the end of the year, so detailed expense 
reporting is already shown on every firm’s audited financials.  

  
 With the merger of NASD/NYSE the big promise was the firms that were not dually 

registered would see no changes.  Since the merger, there have been many regulatory 
changes, none of which benefit the investing public. 

  
 The laborious preparation required by broker/dealer fin/ops in order to comply the 

proposed new FOCUS report requirements would most likely necessitate increased back-
office staff, thereby causing unwarranted new expenses. 
 

 Now if we go over the 10% rule we have to pull the offerings, break out the revenue and 
allocate everything.  This cost us more hours on financials, which is already 
burdensome.   

 
Regards,  
  
 
Brandon Balkman 
Executive Director 
Real Estate Investment Securities Association (REISA) 
10401 N. Meridian St., Suite 202, Indianapolis, IN  46290 
www.reisa.org 
 
bbalkman@reisa.org 
Cell: 801-419-9610; Office: 317-663-4180; Fax: 317-815-0871 
 
REISA Annual Conference 
October 17-19, 2010 
Paris Resort and Casino 
Las Vegas, NV 
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Ivy League  
Financial Services, Inc. 

  

  

July 21, 2010 

  

To Whom it May Concern: 

  

We are against the proposed rule to require each member firm to file certain 
additional financial or operational schedules or reports to supplement SEC 
FOCUS Reports. The current reports provide sufficent details for FINRA to 
understand the Member Firms' business. The proposed rule would be a 
financial and time burden on firms who already have too much regulation and 
reporting requirements. 

  

Signed,  

  

Ted Beer 

Broker Dealer Principal  
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The proposed rule is excessive and thus I encourage it be withdrawn: 
 

‐ It adds materially to the burden of complying with the FOCUS report filing requirement 
‐ Why does FINRA need to know such private information as occupancy costs, operational 

decisions like extent to which outside contractors are relied upon, etc. In what way is this 
information necessary for investor protection? 

‐ Our firm does nothing other than private placements of Reg D offerings. We would be filling out 
the supplemental form all the time; we already observe extensive due diligence and 
informational recordkeeping that FINRA can check on request. It is duplicative to file this 
information as well. 

‐ FINRA needs to recognize that the cost of compliance is material, and for small firms impacts the 
viability of our businesses. 

Best Regards, 

Thomas Boytinck  

_______________________________________________________________ 

Thomas C.A. Boytinck 
thomas.boytinck@farragutcapital.com 
 

F A R R A G U T   C A P I T A L   L L C 
+1 212 988 7633 Office  •  +1 917 855 6764 Mobile 
Member FINRA/SIPC 
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Dear FINRA (Office of the Corporate Secretary)‐ 
 
M.S. Howells & Co. is opposed to the proposed FINRA rule 4542.  The language “each member shall file 
such additional financial or operational schedules or reports as FINRA may deem necessary or 
appropriate” is extremely broad and sweeping, giving the Broker Dealers little voice and control. 
 
Also, concerning the proposed supplementary schedule for the Statement of Income (loss) page of the 
FOCUS Reports, M.S. Howells is also opposed.  Further breaking down the P&L into these different 
products and categories will be more difficult, time‐consuming, and may require new IT Technology, 
Software, and procedures making it more expensive for the average small broker dealer.  Additionally, 
due to competitive reasons firms do not want to provide detailed departmental data.   
 
Sincerely, 
Curtis Christensen 

 

Curtis Christensen  

 

EVP‐Chief Financial 
Officer      
Chief Compliance Officer  
curtis@mshowells.com 
p: 480.563.2000 
d: 480.563.2005 
f: 480.563.2001  

    20555 North Pima Road
    Suite 100 
    Scottsdale, Arizona 85255 
    www.mshowells.com  

Email sent to or from this address is archived and subject to review. This information is only for the use of the intended 
recipient(s). If you have received this email in error, reproduction of this email or attachment(s) is strictly prohibited ‐ you 
should notify the sender and delete the email. 
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From: Martin Cohen, President 
Balanced Financial Securities 
CRD 7735 
 
I am a one man small broker dealer specializing in raising institutional capital for 
public and private companies.  I have no retail client that would impact my financial 
condition. I assume there are many other small broker dealers that spend 
an inordinate amount of time keeping up with expanding rule requirements. I 
recommend that you provide for an exemption of this rule for smaller broker dealers. 
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Regarding Notice 10-33 it would appear that if FINRA has questions regarding “other” income or any 
aspect of a firms Focus report, they would normally call and ask. We are a small institutional firm with a 
very limited product offering. The requirement to file a detailed report each quarter or month is somewhat 
onerous and completely unnecessary. We use an outside firm, Renaissance Regulatory, to prepare our 
financials and file our Focus. This new request would probably add to our workload, Renaissance’s and 
that of FINRA unnecessarily. I certainly appreciate the need to qualify the information that you need to 
regulate, but this appears to me as a small firm owner to be overkill. The rules are currently in place to 
allow FINRA to ask about any particular area in the Focus report and it is our experience that when a 
question arises, we receive a call from our examiner. 
 
Respectfully, 
 
Richard F. Curcio 
 

 
Richard F. Curcio 
President 
221 Pensacola Road 
Venice FL, 34285 
(800) 242-9340 (toll-free) 
(941) 484-4000 (phone) 
(941) 350-0471 (mobile) 
(941) 480-0555 (fax) 
rcurcio@reitsales.com 
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Wilson-Davis & Co., Inc.
236 S Main

Salt Lake City, UT 84101 
Tel: (801) 532-1313

Toll Free: (800) 621-1571
Fax: (801) 578-2823

Marcia E. Asquith, Office of the Corporate Secretary
  
It is our desire to comment on the proposed rule change and thus submit this e-mail.  As a general 
comment, we are concerned about this major incursion into our operations and to the increased burden 
and costs placed upon us to account for each item coupled with the accompanying threat of sanctions for 
failure to be accurate.  We are a small firm and will feel the impact of this regulator action much more 
directly than the larger firms.   
  
Specifically we state the following:  
  
1.  Some of the line items in the proposed supplement are vague and misleading for example it states 
"when revenue...exceeds 10 percent of total revenue".  Does total revenue refer to like items; this month 
only; this quarter, etc. 
2.  The quantity of line items is overwhelming especially to smaller firms. 
3.  If this information is essential there should be a threshold level that would exempt smaller firms who 
would experience increased costs when filing a monthly FOCUS. 
4.  We envision future examinations bringing punitive action against a firm for improperly reporting income 
and expenses by the new list of line items and thus subjecting the firm to "falsifying or keeping inaccurate 
books and records" with accompanying sanctions large or small. 
5.  You have stated that "this information is needed for the protection of investors".  Can you be more 
specific in this claim. Detailed information may be interesting but not always as helpful as projected. 
6.  You have stated that "additional information...gives FINRA a more complete and detailed view of a 
member firm's business operations."  This is probably desireable but routine exams do the same without 
adding this heavy burden on accounting for the numbers each month. 
7.  This rule change will cause programming costs but will not bring added benefits to the broker/dealer. 
  
  
  
  
Lyle W. Davis 
Sec/Treas 
Wilson-Davis & Co., Inc. 
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To Whom It May Concern, 

Please see attached comment on proposed FINRA Rule 4524 and consider limiting the required 

supplemental information. 

Regards, 

Aileen Gallagher 

Comment on proposed FINRA Rule 4524 

I am FINOP of a small broker dealer with limited resources.  My understanding is that proposed 

FINRA Rule 4524 requires filing a detailed breakdown of each revenue and expense category 

shown on Schedule B’s Proposed Statement of Income (Loss) with each Focus Report.  

Preparing and reporting this degree of detail would be an extremely time consuming process, 

which would add an unreasonable work load on limited staff of small BDs and possibly require 

an increase in staffing that would not be offset by increasing revenues.  Please consider limiting 

the required supplemental information to the general categories rather than subcategories for 

each income and expense item.  A description of other revenue/other expenses that are 10% or 

more of total revenues/total expenses is reasonable. 
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Robert Hamman, President

August 17, 2010

Attn: Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 2006-1506

Re: Regulatory Notice 10-33

Dear Ms. Asquith:

In regard to your proposal for additional reporting from member firms, I find that su
a time when FINRA is losing membership in significant numbers. This heightened r
doubt further that exodus of members.

As a “minimum capital” broker dealer, we perform “riskless principal” transactions.
the line items in Regulatory Notice 10-33 whether we would be required to report th
we are required to do so, it is additional work, time and effort and the information is
FINRA as we do not take down inventory to participate in such activity. It is really
different than a straight commission trade. Hence, it appears you are asking for addi
members for no reason or beneficial outcome for either party.

The timing of this additional reporting is very poor. Our business is down and we do
expenses of changing our bookkeeping system. I can’t imagine the disruption and e
would face as a result of this proposal being instituted.

This is a significant change in reporting and its impact on firms should be considered
proposed change based on the fact that it will increase expenses and there has been n
by FINRA exactly how the reporting will increase the ability of FINRA to identify p
any earlier than with current reports.

Sincerely,

Robert L. Hamman
President & CCO
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Fax (785) 823-9207



 

 

Stephen T. Hawbaker 
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This proposal would cause an undue burden on small member firms.   
Not only in extra work, but a huge expense both in accountant man hours and the complete reworking of 
software systems to capture this information. 
We have about 14 brokers and we do not have a full time accountant on staff. 
 
Let me state the obvious….Business is way down for small firms.  Small firms are still trying to maintain 
a high level of service and a real relationship with their clients. That alone is the best protection for the 
customers.   
 
This proposal, along with the Dodd-Frank financial reform bill may cause the Small firms in the industry to 
close their doors. The expenses incurred by small firms over the past five years due to additional 
compliance regulation has been an extreme drain on budgets and bottom line profitability.  Most 
companies have gone from having the principals of the firm both run operations/ or compliance and still 
have a productive book of business to help offset their salaries. In the current environment of over 
regulation, these operational and compliance jobs have not only become full time, but also require 
additional staff to be hired to support these efforts.  The Patriot Act and AML requirements have been 
eroding small firm profitability for the past few years.   
 
These new regulations will punish the small business entrepreneur, and will be of no real consequence to 
the large firms with their in house counsel and the lobbyist pushing for loopholes.   
 
I strongly and respectfully object to the Proposed 10-33    
 
Camille Hodges Hays 
Chief Operating Officer 
Hodges Capital Management  
First Dallas Securities 
2905 Maple Avenue  
Dallas, TX  75201 
214-954-1177 
chodgeshays@hodgescapital.com 
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August 17, 2010 

Marcia E. Asquith 
Office of the Corporate Secretary 
FINRA 
1735 K Street, NW 
Washington, DC 20006-1506 
 
 

Re: Regulatory Notice 10-33/Proposed FINRA Rule 4524,  
Supplemental FOCUS Information  

 
Dear Ms. Asquith: 
 
 

The Capital Committee (“the Committee”) of the Securities Industry and 
Financial Markets Association (“SIFMA”) has reviewed the above Regulatory 
Notice (“the Notice”).  As outlined, firms would be required to submit additional 
financial and operational information pursuant to the schedule set forth in the 
Notice as a means of supplementing the current SEC FOCUS reports.  The 
Committee has the following observations and recommendations: 

 
• We would recommend that reporting be on a quarterly basis.  Many firms as a 

matter of course have more detailed reporting requirements -- both internal and 
external -- on a quarterly basis, which would facilitate this additional FINRA 
reporting while limiting the need for additional resources.  

 
• Supplemental P&L should be filed within the time frames for current 

supplemental reporting and not on the FOCUS filing date.  This would minimize 
the claim on resources and be consistent with other reporting time frames.   

 
• The request for trading P&L should be based on established units (a business 

view, not a product) within a firm, such as a trading desk (or cost center), as such 
units typically use various products to hedge their main trading product.  For 
example, a firm’s corporate debt trading desk is very likely to use government 
securities and interest rate swaps to hedge their positions.  It would be our 
recommendation that all of the P&L for that desk be contained in the corporate 
debt category, notwithstanding that some transactions including non-corporate 
debt would be included.   
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• A separate P&L category should be established for GAAP Accounting 
Adjustments that do not represent revenues or expenses that would be realized by 
the Firm (i.e. FASB 167). This category should be below the Total FOCUS 
Revenue line in order to keep these accounting adjustments from flowing into the 
various assessments that utilize the FOCUS Revenues as the basis for calculation. 
 

In addition, the Committee had an opportunity to review a draft of the 
proposed schedule earlier this year.  At the time we commented that many firms 
organize revenue information around their own definitions of business lines rather 
than by product categories, particularly with respect to trading activities.  At the 
time, the Committee conducted an informal survey of its member firms and 
determined that none of the firms’ data systems were currently capturing all of the 
financial data that would be required by the proposed schedule, thus creating 
significant barriers to ensuring full compliance with the proposed requirements.  
While the circumstances of each firm varied depending upon a number of factors, 
all indicated that they would need substantial time to make the operational and 
systems changes that would be necessary under the proposal.  
 

Consequently, the Committee respectfully requests that if FINRA adopts 
the Notice, that it consult with member firms to ensure that an implementation 
date is chosen which will provide sufficient lead time for a smooth transition to 
the new rule.   
 

If you have any questions about our letter, please feel free to contact the 
undersigned at 212-902-1360 or the Committee’s staff advisors, Jerry Quinn 
(212-313-1207) or Kyle Brandon (212-313-1280).  Thank you. 
 
 

Sincerely, 
 

 
Mark Holloway,  
Chairman 
Capital Committee 
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August 15, 2010 
  
  
Office of the Corporate Secretary 
FINRA 
1735 K Street, NW 
Washington DC 20006-1506 
  
Dear Sirs, 
  
In response to your request, the following are my comments on the proposals included in FINRA 
Regulatory Notice 10-33: 
  
1.  The proposed "additional financial or operational schedules or reports" appear to be unduly 
burdensome.   FINRA already has the authority to request any and all information about broker-
dealer financial and operational matters whenever it deems such information to be useful.  In 
fact, FINRA does make regular inquiry of broker-dealers whenever  any deviation from the norm 
appears on a  filed Focus report.    The 10-33 proposal moves the additional burden of such 
additional reporting from an exception basis to an ongoing routine basis.   
  
2.  To the extent that any additional financial or operational information IS needed on a ongoing 
basis, such information should be gathered by FINRA via a modification of the existing FOCUS 
reporting system rather than the imposition of additional and duplicative schedules or reports.  In 
order to avoid expanding the existing FOCUS Statement of Income from the currently mandated 
27 line items on 1 page to the proposed 124 line items on 4 pages, toggle switches could offer 
multiple subcategory selections on Statement of Income entries to the FOCUS IIA report, similar 
to the toggles currently offered on items 4550 through 4695 on the existing FOCUS IIA report. 
  
3.  Existing broker-dealer reporting systems often do not supply information by product or other 
categories as requested in the proposed Statement of Income.  For example, principal trading 
gains are often captured from trading accounts "by trader" rather than "by product" in order to 
capture the total trading revenue produced by each trader (to in turn compute the commission 
payout to each trader).  Any single trader may trade multiple categories of securities in a single 
account, including equities, US Govts, Municipals, and Corporate Debt.  In order to capture such 
income data by product would require a  trading account for each product category for each 
trader, which in turn would exponentially expand the burden to capture and report such data by 
product category. 
  
4.  Broker-dealers who transact business on a fully-disclosed basis with a clearing broker are 
usually at the mercy of the clearing reports supplied by the clearing broker.  Often such reports 
do not break down income by category, or do so in such an obtuse manner that sorting out the 
data is unduly burdensome. 
  
5.  Many of the expense categories in the proposed Statement of Income are not mutually 
exclusive.  Without clear definition, reporting by broker-dealers will be inconsistent and 
therefore useless or misleading.  In the broader view, FINRA should be required to specifically 
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articulate to the SEC and to its member firms how its understanding of a broker-dealer's 
categorization of expenses is at all necessary or appropriate for the protection of investors or in 
the public interest.  
  
6.  The most aggregious expansion of categories in the proposed Statement of Income is the 
expansion of "provision for income taxes" into four categories:  federal current, federal deferred, 
other (state) current, and other (state) deferred.  Virtually no broker-dealer or other business 
prepares the complex, time-consuming  analysis of deferred taxes more often than 
annually. Further, few if any regulatory examiners appear to understand the sources or 
implications of deferred taxes.   While deferred tax assets and liabilities have impact on the 
computation of net capital at fiscal year end, the breakdown of deferred provision vs current 
provision on the income statement has no regulatory significance. 
  
7.  Any requirement for expansion of reporting categories should be accompanied by a clear 
statement by FINRA that such extended categorization is required only for amounts which are 
material to the financial statements of the broker-dealer.  After all, SEC Rule 17a-5 states that 
broker-dealer financial statements are to be prepared in accordance with generally accepted 
accounting principles, and such principles do include a materiality principle which is often 
ignored by regulatory examiners. 
  
8.  Imposing Operational Page reporting on offerings "to extent revenue...exceeds 10% of Total 
Revenue" creates an unfair bias against and burden upon smaller firms, who would likely be 
required to provide such information on substantially ALL offerings, whereas larger firms would 
RARELY be required to report ANY such operational information.  If such information is of 
significance to and required by FINRA, it should be applied to all offerings in excess of a fixed 
(and material) dollar offering amount, rather than offerings"in excess of 10% of Total Revenue". 
  
9.  Any Operational Page reporting should be disassociated with Financial reporting for any 
broker-dealer filing Focus Part IIA (not filing Focus Part II).  The broker-dealer personnel who 
are knowledgeable about the data reportable on the proposed Operational Page are usually not 
the same personnel who capture and report Financial information.  The reporting of Operational 
data should have its own format, frequency, and deadline schedule separate and apart from the 
format, frequency, and deadline schedule for FOCUS Part IIA financial data. 
  
10.  It appears clear that FINRA is morphing the broker-dealer financial reporting system away 
from its original purpose of "demonstrating compliance with financial responsibility rules" into a 
new purpose of "providing FINRA an ongoing understanding of each firm's business 
operations".  It appears that FINRA seeks the "benefit of additional information" 
without reasonably considering the cost to member firms of providing such addtional 
information.  The suggestion of requiring additional (and duplicative) financial reports instead of 
modifying the existing FOCUS reporting system suggests a disturbing FINRA insensitivity and 
disconnect with the concept of cost-benefit analysis. The proposals for Operational Page 
reporting are clearly and unfairly burdensome to smaller broker-dealers (Comment #7 above).  
 In aggregate, the proposals of Regulatory Notice 10-33 are unduly burdensome to all broker-
dealers.   
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Respectfully submitted, 
  
Stephen Kinkade CPA 
Financial Principal 
San Rafael, CA 
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If you do ask for additional information, you might want to separate “securities revenue” from 
Consulting/Advisory revenue unrelated to SIPC insurance. 
Specifically, M&A banks receive “fees” for services and which may not relate to a securities transaction.  
We then must explain to SIPC the difference when paying our annual fees.   
 

Robert R. Lind 
Managing Director 
Berkshire Bridge Capital, LLC 
2596 Grassy Spring Pl. 
Las Vegas, NV 89135 
Phone:  1 (818) 790-7007  Mobile:  1 (805) 340-7955  
FAX:  1 (702) 940-7990  

Member: FINRA/SIPC  
   
------------------------------------------------------------------------------ 
This message is intended only for the personal and confidential use of the designated recipient(s) named above.  If you are not the 
intended recipient of this message you are hereby notified that any review, dissemination, distribution or copying of this message is 
strictly prohibited.  This communication is for information purposes only and should not be regarded as an offer to sell or as a 
solicitation of an offer to buy any financial product, an official confirmation of any transaction, or as an official statement of Berkshire 
Bridge Capital, LLC.  Email transmission cannot be guaranteed to be secure or error-free.  Therefore, we do not represent that this 
information is complete or accurate and it should not be relied upon as such.  All information is subject to change without notice. 
-------- 
IRS Circular 230 Disclosure: 
Please be advised that any discussion of U.S. tax matters contained within this communication (including any attachments) is not 
intended or written to be used and cannot be used for the purpose of (i) avoiding U.S. tax related penalties or (ii) promoting, 
marketing or recommending to another party any transaction or matter addressed herein. 
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I would certainly hope that the proposed rule, if implemented, would be applied only to those firms 
which are of a certain size with respect to employees and revenues. 
As principal of a one man firm dealing only in corporate financial advisory functions, the proposed 
detailing of income and expenses is onerous and non‐productive.  To me it represents yet another 
proposed regulation where one size fits all.  The detailing of the 5 largest unregistered securities issues 
in various categories also is unproductive in that this could include all unregistered issues without any 
quantification as too size except with respect to the number  done by the reporting firm.  Does FINRA 
truly want to know about every private placement issue down to less than $1 million?   
Again, other than the quest for additional information, which will require substantial additional staff 
time for both the BD and FINRA, this proposed Rule 4524 seems like regulatory overkill in the instance of 
most of the BD’s, particularly those considered to be small which comprise around 4800 and where the 
financial cost of increased reporting is most destructive to profitability 
 
Henry C Marshall Jr. 
Hunter, Keith, Marshall & Co., Inc 
450 Seventh Ave.  Suite 1505 
New York, NY  10123 
212‐736‐6140  Office 
212‐629‐4391  Fax 
631‐742‐3786  Cell 
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In our opinion this Rule would be costly for a broker dealer to implement. The tracking of each 
dollar received by category and maintaining a three month rolling average would be a large 
burned. 
 
This rule would hurt smaller firms because we have less revenue sources than the large broker 
dealers. 
 
The filing of FUCUS reports have not help in stopping firms from having financial issue. Bear 
Stearns and Lehman Brothers are an example. 
 
Sincerely, 
 
William H. McCance, President 

 
Trust Advisory Group, Ltd. 
161 Ash Street, Suite D 
Reading, MA 01867 
(781) 942-5070 
Fax: (781) 942-5075 
 
Securities Offered Through: Advisory Group Equity Services, Ltd.,   
Member FINRA/SIPC 

161 Ash Street, Reading, MA 01867 (781)942-5070 
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 500 New Jersey Avenue NW 
 Sixth Floor 
 Washington DC  20001 
 202.509.9515 

www.regionalbonddealers.com 

 
 
 

August 18, 2010 
 
 

 
VIA ELECTRONIC MAIL 
 
Ms. Marcia E. Asquith 
Office of the Corporate Secretary 
Financial Industry Regulatory Authority 
1735 K Street, NW 
Washington, DC  20006 
pubcom@finra.org 
 
RE: Regulatory Notice 10-33:  FINRA Requests Comment on Proposed Rule Requiring 

the Filing of Supplemental FOCUS Information and Proposed Supplementary 
Schedule to the Statement of Income (Loss) Page of FOCUS Report Parts II and IIA 

 
Dear Ms. Asquith: 
  

The Regional Bond Dealers Association (“RBDA”) appreciates the opportunity to 
comment both on the Proposed FINRA Rule 4524 and on the proposed supplementary schedule 
to the Statement of Income (Loss) page of FOCUS Report Parts II and IIA and proposed 
Operational Page discussed in FINRA Regulatory Notice 10-33. 

 
The proposed rule is designed to provide FINRA more flexibility in discharging its 

regulatory obligations by eliminating the notice and comment procedure, both at FINRA and at 
the SEC, that is normally part of FINRA rulemaking.  While RBDA recognizes FINRA’s interest 
in gathering information to fulfill its regulatory duties, RBDA is concerned that eliminating the 
notice and comment procedure would deprive FINRA of the opportunity to receive valuable 
feedback from member firms regarding FINRA’s financial and operational reporting 
requirements.  In addition, the SEC notice and comment procedure protects member firms by 
allowing another review of proposed rules in light of the broader marketplace considerations, 
including efficiency, competition and capital formation, and the protection of investors.  Further, 
the Regulatory Notice requesting comment on the proposed rule does not thoroughly explain 
why the current notice and comment procedure should be eliminated in the financial and 
operational reporting context.  As a result, RBDA urges against adopting the proposed rule and 
supports the current practice of notice and comment to the SEC for changes to member firms’ 
financial or operational schedules or reports. 
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13103749.2 

 
Similarly, FINRA has not justified why the proposed schedules are the best means of 

achieving its regulatory objectives without undue burden on member firms.  For example, the 
proposed schedules request data in a row entitled “Interest received on trading and investment 
accounts,” but the purpose of FINRA’s request for this information is not clear.  Further, the new 
requirements in the proposed schedule and operational page will be burdensome because it 
requires data that may not readily available to many member firms, particularly smaller member 
firms.  The proposed schedule will result in added costs for firms by requiring changes to 
accounting processes, including modifications to their general ledgers, and the development and 
programming of new systems to capture and process the required information.  In addition, many 
of these changes will require coordination with and cooperation from member firms’ 
clearinghouse, which provide much of the data needed for members’ accounting records. 

 
The proposed schedule and operational page list a number of new line items but do not 

provide definitions or describe the line items in sufficient detail to assist firms in compiling this 
data.  For example, the proposed schedule contains a row entitled “Derivatives,” and there is a 
wide variety of products that arguably could be considered a “Derivative” and listed on this row.  
As a result, member firms trying to comply in good faith will spend additional staff time trying 
to determine how data should be disclosed.  In addition, data provided by one firm may be 
dramatically different from the data provided by another firm, leaving FINRA without an 
accurate understanding of member firms’ financials or operations.  With such uncertainty, the 
required supplemental information will change as the rule is further clarified; increasing the 
compliance burden on members firms who may need to correct information previously reported 
and revise their reporting procedures. 

 
Although FINRA believes that many line items required in the proposed schedules will 

not be applicable to firms with limited product offerings, many smaller member firms have 
varied product offerings and will be significantly burdened by the proposed schedules because 
they would be required to maintain accounting processes for products that they periodically, but 
infrequently, offer.  The regulatory burden of introducing a new product offering may also 
discourage firms from initiating new products. 

 
Additionally, the proposed schedule and operational page require a level of detail that is 

likely not worth the regulatory burden on member firms.  For example, the addition breakdown 
of compensation by category, including commissions versus bonus and other direct costs, would 
place significant reporting burdens on member firms and may not materially assist FINRA in 
discharging its regulatory obligations.   

 
RBDA believes that FINRA and the member firms would be better served by more 

focused supplemental information and by clarifying the definitions of information required to be 
provided.  Doing so will enable member firms to develop the appropriate accounting processes 
and internal systems necessary to capture information essential to FINRA’s stated goal of 
illuminating industry trends meanwhile limiting the burden of compliance on member firms.  
Also, when establishing the effective date of any regulatory changes, FINRA should provide 
adequate time for member firms to develop new processes and systems. 
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Thank you for considering our concerns.  Please do not hesitate to call if you have any 
questions or would like to discuss this matter further. 
 
Sincerely, 
 

 
 
Michael Nicholas 
Chief Executive Officer 
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I am responding to your request for comment on FINRA Regulatory Notice 10-33. 
 
We are a small firm (about 30 employees) with limited financial systems and staff 
resources. We are concerned about additional administrative burden this additional 
reporting would place on smaller organizations like ours. The granularity required appears 
to be geared toward larger firms but places a significant burden on smaller firms. 
 
We keep books and records in order to  

 Comply with GAAP  
 Satisfy our own internal management reporting in order to manage our business 

operations.  
 

The groupings required, particularly on the expense side, are not necessarily in line with 
how we group our data today for the above purposes. Therefore, a significant amount of 
manual grouping would need to be performed for each FOCUS filing in order to provide the 
data required.  It is unclear how providing expense data in categories such as “Technology, 
data and communications costs” and “Occupancy Costs” would provide a more detailed view 
of our business operations that would facilitate discharging your regulatory obligations.  
 
I appreciate the chance to respond. Please let me know if you have any questions regarding my 
comments.  
 
Sincerely, 
 
Sinead O'Sullivan 

Financial Controller 

On behalf of Probitas Funds Group, LLC. 
 
Probitas Partners 
425 California Street 
Suite 2300 
San Francisco, CA 94104 

Email: 
Phone: 

Fax: 
Direct: 

Web:  

smo@probitaspartners.com 
+1 415.402.0700 
+1 415.402.0052 
+1 415.704.2468 
http://www.probitaspartners.com 

This message has been transmitted over an open and public network, and no warranties or 
representations are expressed or implied by its contents. Nothing contained, viewed, 
printed, forwarded, or copied in this message can be used in any legal proceedings, either in 
domestic or foreign courts. Do not rely on this email transmission regarding financial, legal, 
tax, or other important decisions. 
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Dear Sir/Madam, 
 
We strongly support FINRA’s intention to request supplemental FOCUS information from 
member firms as it is ultimately in the public interest or for the protection of investors.  We do 
believe the information contained in this report should be as transparent and detailed as possible.  
Transparency and details play a key role in helping understand the business goals and operations 
of any firm, and they can ultimately lead to gain public trust.  
 
Luis Pimentel 
FINOP 
IBG Trading Inc. (Firm ID 109819) 
1691 Michigan Avenue 
Suite 240 
Miami, Florida 33139 
305-492-7450 
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August 18, 2010 
 
Marcia E. Asquith 
Office of the Corporate Secretary 
FINRA 
1735 K Street, N.W. 
Washington, D.C. 20006‐1506 
 
Re:    Regulatory Notice 10‐33 

Proposed  Rule  Requiring  the  Filing  of  Supplemental  FOCUS  Information  and 
Supplementary Schedule to the Statement of Income (Loss) Parts II and IIA 

     
Dear Ms. Asquith: 
 
The National Association of  Independent Brokers‐Dealers,  Inc.  (NAIBD or  the association) was 
formed in 1979 to positively impact rules, regulations, and legislation by facilitating a consistent, 
productive  relationship  between  industry  professionals  and  regulatory  organizations.  The 
association is national in scope with 350+ Broker‐Dealer and Industry Associate Members. 
 
We support the initiative to gather additional detail regarding firms’ finances and operations for 
the purpose of staying  tuned  in  to  industry and membership trends. Notwithstanding this, we 
believe that the proposal is overly broad in some respects, and not adequately flexible in others.  
 
In general, to balance scope with impact, we suggest that additional detail be required only for 
those line items exceeding a fixed threshold of more than one dimension. We suggest a 
diminimus threshold in the range of 5‐10% along with a dollar amount of $25,000. We believe 
this recommendation is consistent with the 10% threshold already incorporated in certain parts 
of the data sheet, and that it will serve to decrease any unnecessary burden on small firms.    
 
As an alternative to this recommendation, we suggest that implementation be staged as a series 
of pilots, beginning with clearing firms, then gradually covering the membership by firm size, 
specifically, in descending order, so that small firms are afforded the benefit of time and 
experience, before the complete requirements become effective across the board.  
 
As  proposed,  we  are  concerned  that  the  level  of  detail  required  for  unregistered  offerings 
unfairly  targets  investment banking  firms, which will  always meet  the 10%  income  threshold 
requiring supplemental information. This aspect of the rule should be reconsidered because it is 
overly burdensome on  this  category of  firm with no proportionate value  to  the  regulator. To 
balance  the  impact  on  small  firms,  FINRA  should  consider  adding  a  minimum  dollar  value 
threshold  (such  as  $25,000),  below which  these  particular  additional  reporting  requirements 
would not apply. 
 
Further, we are concerned that the amendment as proposed presents issues related to the level 
of confidentiality inherent to private deals. Most investment banking engagements entail a high 
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level of  confidentiality on all  terms and  conditions of  the offering, even post‐closing. Broker‐
dealers specializing in restructuring/distressed situations are frequently bound to confidentiality 
by U.S. bankruptcy laws that would preclude the release of certain information.  
 
In  addition  to  raising  specific  contractual  obstacles,  there  may  be  other  unintended 
consequences.  For  instance,  requiring  FINRA member  firms  engaged  in  such  highly  sensitive 
banking deals to disclose detailed deal information to FINRA may cause issuers seeking  to  raise 
debt or equity in the private capital markets to work with an intermediary that is not subject to 
such stringent reporting guidelines in order to maintain confidentiality. 
 
In order to comply with the enhancements proposed in Regulatory Notice 10‐33 broker‐dealers 
would have to modify their general  ledger to align to the new  income and expense categories 
proposed by FINRA. The proposed effective date of the new rule may or may not align with a 
particular firm’s fiscal year end, and any modifications to the general ledger made in the midst 
of  a  fiscal  year  could  cause  inaccurate  or  confusing  books  and  records.  For  this  reason, we 
request that FINRA consider  implementation on a firm‐by‐firm basis, within a   reasonable time 
of each firms’ fiscal year end. 
 
We  recognize  that  information  requested  by  the  Operational  Page  Supplement  (for  Firm 
Underwriting  and  Selling  Group  Arrangements)  is  identical  to  the  information  the  regulator 
routinely  requests  by  email  upon  following  a  blue‐sheet  transaction.  If  this  supplement  is 
incorporated as  represented  in  this proposal, we believe  that  the separate FINRA  information 
requests are redundant.  As such, should the rule be implemented as proposed, we suggest that 
FINRA cease routinely requiring firms to provide this information on an individualized basis. 
 
Because the additional requirements for supplementary information represent a sweeping 
change, and with concern regarding the extent to which specific line items may prove to be 
missing or irrelevant over time, we object to the aspect of the proposal that would allow FINRA 
to make direct rule filings with the SEC, and request instead that the regulator’s customary rule 
cycle beginning with seeking member comment continue to be observed. 
 
We suggest that the FINRA draft and distribute a subsequent  information notice to clarify and 
better define items such as “insurance costs” (does this include health insurance?), and also to 
describe the extent to which firms are permitted  latitude  in reporting  (input for  items such as 
‘technology, data and communications’ might vary greatly from firm to firm). 
 
Above all, we urge FINRA to make good on a commitment that it represents is  the underpinning 
to  the  rule  proposal:  a  more  focused  examination  program.    Surely  with  this  detailed 
supplementary financial and operational data, FINRA will have information that will enable it to 
segment  the  membership  such  that  the  regulator’s  examination  efforts  can  be  fine‐tuned, 
contributing to an inspection process that is both meaningful and effective.  
 
NAIBD appreciates  the opportunity  to comment on  the proposed  rule noted above. We hope 
that our expressed views will have constructive value. 
 
 
Best regards, 
 
Lisa Roth 
Chair, NAIBD Member Advocacy Committee 
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Ladies & Gentlemen; 
This afternoon, I received your weekly regulatory email.  And contained therein is Notice to Members 10-33, in 
which you propose to dramatically expand financial reporting for broker/dealers.  I am extremely upset to see that 
your cutoff for public comments is the very day on which you sent the notice.  I also see that your weekly notice was 
time stamped at 4:29PM CDT.  Why in the world would you ask for public comments and then send out the notice 
with only 1 minute of time to respond?  This is the absolute height of bureaucratic and regulatory arrogance.  FOR 
SHAME. 
There may be many valid reasons for expanded financial reporting.  And I certainly don’t object to the concept.  But 
you do everyone a grave disservice by not allowing the public the opportunity to study the matter and offer 
comments that have been carefully considered. 
Respectfully submitted, 
Richard Sandow 
 
Richard L. Sandow, President 
Southlake Capital Advisors, Inc. 
P O Box 92818 
Southlake, TX 76092 
817-329-5950 
fax: 817-329-5696 
email: rsandow@southcap.net 
  
Notice: This electronic mail message contains information that is intended only for use by the above named recipient 
and may contain information subject to attorney/client privilege.  If you have received this email in error, please 
immediately notify us via a reply to this email and then permanently delete this message from your system.  Thank 
you.  
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This Supplemental Focus Information requirement will necessitate substantially more work 
creating additional, heavier burdens on already time-and-resource challenged firms.  
 
Perhaps FINRA might consider developing this supplemental information form in an EXCEL 
spreadsheet format that is easily transportable into most firms’ existing financial reporting 
systems permitting faster automation and smooth transition. The unfortunate alternative is to 
further burden all firms regardless of size and perhaps be the proverbial “straw that breaks the 
camel’s back” for some of our smaller broker-dealers.  
 
Frank L. Smith 
President 
Foresters Equity Services, Inc.  
Member, FINRA,  SIPC 
 
The information in this email and any attachment hereto is confidential. It is intended only for the attention of and use by the named recipient. If you are 
not the intended recipient, you are not authorized to retain, disclose, copy, forward or distribute the message, its contents and/or any of its attachments. If 
you received this email in error, please notify the sender and delete this message.  
 

 
CONFIDENTIALITY NOTICE - - - - - - - - - - 200345 (Can/US)(04/02) This e-mail and any 
files transmitted with it are intended solely for the use of the individual or entity to whom they 
are addressed. This communication represents the originator"s personal view and opinions, 
which may not necessarily reflect those of Foresters. It may also contain confidential information 
and be protected by and subject to the attorney-client privilege or be privileged work product or 
proprietary information. If you are not the original recipient or the person responsible for 
delivering the e-mail to the intended recipient, be advised that you have received this e-mail in 
error, and that any use, dissemination, forwarding, printing or copying of this email is strictly 
prohibited. If you received this e-mail in error, please notify postmaster@foresters.com 
immediately. The information transmitted is intended only for the person or entity to which it is 
addressed and may contain confidential an! d/or privileged material. Any review, retransmission, 
dissemination or other use of, or taking of any action in reliance upon, this information by 
persons or entities other than the intended recipient is prohibited. If you received this in error, 
please contact the sender and delete the material from any computer. Email management, 
archiving & monitoring technology powered by Smarsh, Inc. 
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39 Broadway, Suite 3300, New York, New York 10006 
Direct phone (212) 897‐1688 

hspindel@intman.com 

    August 18, 2010 
Marcia E. Asquith 
Office of the Corporate Secretary 
FINRA 
 
      Via email pubcom@finra.org 
    Re: Regulatory Notice 10-33 
 
Integrated Management Solutions (“IMS”) is pleased to have the opportunity to 
comment on FINRA’s proposed Rule 4524 (the “Rule”) requiring the filing of 
Supplemental FOCUS Information and a Proposed Supplementary Schedule to the 
Statement of Income (Loss) Page of FOCUS Report Parts II and IIA.  By way of 
background, IMS is one of the largest providers of financial accounting and compliance 
consultants to the securities industry, providing such services to about 100 FINRA 
Members. We believe that this perspective enables us to assess the impact of the Rule 
on FINRA Member firms. 
 
On an overall basis, we agree that FINRA should have sufficient data so that it can 
perform its functions.  To that end, insufficient FOCUS report information does not allow 
FINRA to do its job properly.  Were FINRA to ask for just a little more detail to avoid 
Members stuffing data into the “other” categories in the FOCUS report we would quite 
understand.  Instead FINRA has proposed overbearing report formats that do not make 
total sense to us.  And the burden on most of FINRA’s Members, of data which arguably 
are of dubious usefulness to FINRA or the Members, is quite considerable. 
 

A. The Flaw in Broad Undefined Powers 
 
In the Rule, FINRA is requesting broad, open-ended authority to “…require[ ] firms to file 
such additional financial or operational schedules or reports as FINRA may deem 
necessary or appropriate for the protection of investors or in the public interest.”  Such 
“…schedules and reports, their formats and the frequency of such supplemental filings, 
would be specified in a future Regulatory Notice (or similar communication) to be filed 
with the SEC.”   

 
While the need for such regulatory discretion may appear, at first blush, laudable, it is 
seriously flawed on both procedural and substantive grounds.  As a procedural matter, 
FINRA is attempting to create a dangerous precedent in asking for authority to 
implement changes without complying with the usual procedural and notice safeguards 
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to Members.  These safeguards are vital to allow Members to both comment on, and 
make any necessary internal adjustments as a result and in anticipation of, the 
proposed changes.  Data preparation for FOCUS Reporting, which many firms have 
systematized and computerized, is not an emergency enforcement issue that requires 
immediate internal changes regardless of cost, personnel and systemic burdens, 
inconvenience and the likelihood of errors because the changes have not been 
adequately analyzed or tested.  As a matter of substance, the exercise by FINRA of 
such broad, undefined power fails to recognize the unintended consequences to 
Members that hastily implemented requirements may impose.  FINRA recognizes the 
importance and consequences of imposing its protocols summarily by seeking 
comments on their impact such as by issuing the Regulatory Notice that prompts this 
response.  What justifies FINRA’s change in procedure now? 

 
FINRA Members should generally not be asked to compile information in a FINRA-
designated format that the Members themselves would not utilize and which they do not 
necessarily have at their fingertips.  In fact, many FINRA Members maintain their books 
and records in diverse ways to suit their individual needs.  Rather than always requiring 
Members to adapt their reporting to FINRA’s convenience, Members should be able to 
report based upon the nature and scope of their businesses, their size, etc. 

 
For example, we note that at many Members income earned is not defined by a 
particular product but rather by which locale generates the income or by which 
business-generating unit produces the income.  This diversity in record compilation 
techniques often reflects the perception that a particular Member has of its business 
operations.  Imagine a trading desk that buys or sells options and their underlying 
stocks.  Aside from the fact that it is often virtually impossible to isolate the income 
attributable to options or stock, especially if they are being traded in tandem, why 
should anyone care?  At some Members, the stock trading department handles all of 
these transactions; at others, the options department handles them.  At still others, 
there’s a single trading department and all the income is accumulated in a single 
account.  We do not object to FINRA knowing on a broad basis the tenor of the products 
traded by its Members; our objection is that FINRA need not know how much money is 
earned by each product.  In fact, the knowledge by product is arguably misleading or 
counterproductive to FINRA itself and it is hard for us to imagine that FINRA sees a 
need to compile information for which the Members themselves find little use in 
managing their businesses.   

 
As a general comment, we feel the format of the proposed Schedule is disorganized 
and not logical in terms of business activities.  We are not concerned about the number 
of new categories proposed, as some in the press and elsewhere have emphasized, but 
rather on the relevance of some of the proposals, the burdens they impose without a 
corresponding benefit, particularly in their impact on small firms, and their failure to 
recognize how Member firms record income and expense.  
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* * * * * 
 
Separately, in the interest of transparency into a Member firm’s business activities and 
to better understand industry trends, FINRA is also proposing a supplementary 
schedule to the Statement of Income (Loss) page of the FOCUS Report Parts II and IIA.  
FINRA is seeking greater detail of revenues earned or expenses incurred by product or 
other more specific categories to correct the practice of many firms which now report 
much of their revenue and expense as “other” (miscellaneous).  In mitigation, FINRA 
asserts that this proposed regulatory burden would not affect firms with limited product 
offerings.  We applaud FINRA for seeking a better breakdown of “other” income and 
expense, but have concerns as to whether the current proposal meets FINRA’s goals 
efficiently and consistent with how Members operate. 

 
FINRA also proposes to require additional information about a Member firm’s 
underwriting and/or selling group activities when revenue from unregistered offerings 
exceeds 10 percent of total revenue.  When that 10 percent threshold is reached, 
Member firms would be required to complete the corresponding section of a new 
Operational Page that is referenced in the proposed supplementary schedule.   The 
proposed regulations create problems of implementation, including, for example, the 
timing of the reporting requirements and whether small firms which do a private 
placement perhaps less frequently than once per month are disproportionately 
burdened by these additional reporting requirements. 
 
One of the biggest problems with the proposed supplemental data form is that the 
classifications in some instances are absurdly ridiculous and are not consistent with the 
way firms accumulate data.  Another problem is that FINRA has not provided any 
definitions or instructions.  Still another problem is that for some items, the form doesn’t 
conform to generally accepted accounting principles (“GAAP”).  This would create the 
need for two or more sets of books, one for FINRA’s FOCUS Report Supplement, a  
second  for a Member’s external financial statements, which are constrained by GAAP, 
and even another for its internal management reporting.  We do not see much 
incremental benefit to FINRA, the securities industry, or its customers by providing a 
reporting regimen that many Members just don’t use for any other purposes. 
 

B. Capital Gains from Investments 
 

Our industry correctly recognized years ago that all similar financial instruments issued 
by the same issuer are fungible.  Their values are the same no matter whether they are 
acquired to be held for a year, a month or a second.  Accordingly, securities broker-
dealer financial statements prepared under generally accepted accounting principles 
make no distinction between how long financial instruments are held or whether they 
are part of trading portfolios, which presumably are short term in nature, or part of 
investment portfolios. We simply don’t care about how the instruments are treated for 
tax purposes.  The accounting profession recognized this lack of distinction years ago 
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by combining income from trading and investment portfolios of financial instruments.  
The industry audit guide published by no less an authority than the American Institute of 
Certified Public Accountants recognizes that phenomenon, too.  Furthermore, different 
Members may treat the very same transaction differently.  For example, a market maker 
may treat its position in a particular security as a trading position but another broker-
dealer that perhaps trades almost as actively may treat the same position as part of its 
investment account.  In fact, a market maker may have a trading position in a particular 
security and also have a position in the same security in an investment account.  We 
believe that the income from proprietary transactions in financial instruments should all 
be merged together, without tax distinctions.   
 
We are surprised that FINRA would propose to capture trading income data for twelve 
separate product categories but at the same time would have only one line for capital 
gains or losses.  Even if FINRA did not agree with our comment, we note that for 
Members all of the securities transactional income of which is considered to be capital 
gains, the form as proposed defeats the very purpose of providing more granular 
information by product.  Why have the information reported only on one line when by 
combining gains or losses from all financial instruments without regard to how they are 
classified tax-wise, the relevant information would be reported with greater detail?  A 
further benefit of this approach is that FINRA examiners will not need to ask for a further 
breakdown of the income that is subject to capital gains treatment. 
 
We do note that for purposes of the SIPC assessment, that tax and other definitions do 
apply.   But that’s not a reason for thrusting irrelevant or insufficient information before 
the eyes of FINRA examiners. 
 

C.  Specific Comments on Attachment B 
 
The Regulatory Notice includes an Attachment B, which details the new information 
FINRA is requesting.  Under the category “Interest/rebate/dividend income,” FINRA 
should separately add:  income earned on accounts or other business introduced to 
other broker-dealers, including referral fees and interest.  The question under “Fee 
Income” of whether the firm manages discretionary accounts is appropriate, but simply 
does not belong in a financial disclosure document.  The “Compensation Costs” 
guaranteed to LLC Members and Limited Partners inexplicably excludes general 
partners, officers and directors.  We further note that the words “guaranteed to” should 
be replaced by the word “for” so that all owner compensation can be included in a 
similar fashion. Finally, the category “Losses in error accounts and bad debt costs” 
should be amended as follows:  “Losses in error accounts, if not reflected in income, 
and bad debt costs”. 
 
 
We are well aware that at some Members, rather than receiving compensation, owners 
receive profit distributions or, perhaps, regular periodic draws.   We see some merit to 
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FINRA gaining an understanding of Member profitability by knowing more about how 
income is distributed to owners or the other stakeholders of a Member, such as 
employees.   However, FINRA has not recognized this important issue in the Regulatory 
Notice.  
 
We assume that FINRA may choose to receive more detailed information regarding 
other parts of the FOCUS report at some time in the future, at which time, FINRA might 
wish to further modify the information requested in the proposed Supplemental 
Schedule.  Simply put, while it may be easier to roll out schedules one by one, they all 
really should be looked at as a totality because the systems necessary to produce data 
in areas other than revenue and expense are similar to those that produce data about 
Member assets, liabilities and capital. 
 

 
D.  Instructions 

 
It is an exercise in futility to comment on specific line items without instructions.  We 
note with great dismay that there are inconsistencies even in the current instructions 
between the way that certain transactions are reported in Part II when compared to how 
they’re reported in Part IIA.  This evidences, in part, how confusing FOCUS preparation 
has become.  The income from a riskless principal transaction may find its way into 
commission income at one Member or into trading income at another Member.  We are 
not offended by these differences.  We just hope that each Member will report 
consistently.  We need instructions badly. 
 
* * * * * 
 
Thank you for the opportunity to comment on this matter.  

 
Should you have any questions about our comments, feel free to call me at your 
convenience at 212-897-1688. 

Very truly yours,                                                             

   

Howard Spindel 
Senior Managing Director  

        

HS:ab 

Comment letter FINRA FOCUS Report supplement.docx 
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Ms. Marcia E. Asquith 
Office of the Corporate Secretary 
FINRA 
1735 K Street, NW 
Washington, DC 20006-1506 
  
Ms. Asquith, 
The following comments, observations and questions are submitted in response to 
FINRA's request for comment regarding the supplemental P&L reporting.  
Please let me know if you have any questions or need add'l info. 
Thanks, 
Bill Tirrell 
Bank of America Merrill Lynch 
201-671-0132  
General Comments: 

 Supplemental P&L Reporting should be on a Quarterly basis - many firms have 
more detail reporting requirements, internal and external, on the Quarters which 
would facilitate this supplemental FINRA reporting while limiting the need 
for additional resources.  

 The Supplemental P&L Report should be filed within the time frames for current 
supplemental reporting and not on the FOCUS filing date. This 
would minimize the impact on recourses and be consistent with other detail 
reporting time frames.   

 Trading P&L should be based on trading desk or cost centers as a trading desk 
uses different products to hedge their main trading product. i.e. Corporate  Bond 
debt desk may use gov't and interest rate swaps to hedge their positions - 
recommendation - all P&L for this desk would be captured in the corporate debt 
category.    

  A separate P&L category should be established for GAAP Accounting 
Adjustments that do not represent revenues or expenses that would be realized 
by the Firm (i.e. FASB 167). This category should be below the Total FOCUS 
Revenue line in order to keep these accounting adjustments from flowing into the 
various assessments that utilize the FOCUS revenues line as the basis for 
assessments. 

Specific Questions and Observations related to the Proposed Statement of Income:  
  
Revenue - 

     "Net gains or losses on Principal Transactions" - Keep dividend and interest on 
trading accounts within this category, use sub categories to break out if needed. 
Firms that are engaging in dividend arbitrage or interest plays could have large 
swings between "PT's" and the interest lines that would not provide FINRA with a 
view to the impact from these trading strategies.  
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o     OTC Option should be included with the Derivatives as they can be 
traded on the same desk and it would be very difficult to break out the 
P&L.  

 "Commissions related to transactions in" - It can very difficult to break out 
"Investment Company shares and Unit Investment Trust" and should be 
reported as one category.  

o Same is true with "Annuities" - report as a single category as it can be 
difficult to break out variable from fixed. 

 "Fee Income" - Need clarification on the items that FINRA would anticipates to be 
included in the following categories:  

o Investment advisory (for dual BD/IA's  
o Advisory fees (for dual SEC/CFTC members)  
o Other Mutual Find Revenue    

         Expenses - Need Clarification on the following items: 

 "Commission and Clearing Costs" - what cost would FINRA anticipate in the 
"Custody" category?  

 "Cost incurred on behalf of affiliates or clients" - what distinguishing factors would 
FINRA use to determine the difference between "soft dollar" and "business 
expenses" costs?  

 "Finder fees" - what cost would FINRA anticipate in this category?  
 "Insurance costs" - Should SIPC and Excess SIPC be include in this category or 

in "Regulatory Fees"  
 "Other Income Taxes" - is this for state and local taxes?  
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Comment on Proposed Rule Requiring the Filing of Supplemental FOCUS Information and 
Supplementary Schedule to the Statement of Income (Loss) Parts II and IIA 

 

These comments are submitted by management of Wachtel & Co., Inc.     The firm is a small self‐clearing 
broker‐dealer – regrettably, one of the few such firms remaining in business. 

We oppose the new rules unless amended to include appropriate exclusion thresholds and/or 
exemptions that reflect the burden on firms‐‐particularly small firms‐‐weighed against expected 
regulatory benefit.  

Such amendments should be easy to devise.  For example, we suggest that more detailed information 
should not be required unless the particular line item represents the greater of a specified percentage of 
a firm’s business or at least $20,000.  We further recommend that all amounts on the Focus form should 
allow rounding to the nearest thousand dollars, and firms with revenues below a certain threshold 
should have the option of reporting on a simplified form.  

FINRA should know that the Focus form is a significant regulatory burden that escalates with every 
increase in the quantity and detail of information required.  Many of the categories are developed by 
painstaking review of individual daily blotters.  Amounts must be separately characterized from the 
presentation required for financial reporting, and in some cases, characterized again for other FINRA 
requirements.   Every month, the effort requires hours of tedious concentration, and we believe this 
burden is greatest for less computerized small firms.  We also that believe the burden could be cut in 
half with reasonable simplification ‐‐ with no significant loss of regulatory utility to FINRA.    

The intense detail anticipated by the new requirements promises an environment not just more costly 
to firms but to regulators as well.  Large percentage changes in small amounts should be unimportant 
from a regulatory standpoint, but most of us have received calls from examiners sparked by the 
presence of such items on exception reports.  Efficient and effective regulation demands that resources 
be directed to material items, not squandered on minutia.  Focus reporting should reflect a priority on 
cost‐effective requirements ‐‐ appropriately tailored to different industry members and the different 
size and risk profiles they entail.   

For all of the above reasons, we urge a cost/benefit analysis be undertaken with an eye to amendment, 
if not abandonment, of the proposed new requirements.  We would be happy to discuss the matter in 
greater detail upon request. 

Thank you for the opportunity to present these comments. 

Respectfully submitted, this 16th day of August, 2010.  

Wendie L. Wachtel, COO 
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