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NASD Dispute Resolution, Inc.

In the Matter of the Arbitration Between:

Doron Cn}hen. (Claimant) vs. First Union Securities, Inc. and Ivan Feinsefh, {Respondents)

Case Number: 00-03573 _ Hearipg Site: New York, New York
OF PARTIES

Claimant, Doron Cohen, hereinafter referred to as “Claimant”: G. Alexander Novak, Esq.,
Novak & Juhase, New York, NY.

Respondents, First Union Securities, Inc. (*FUS”) and Ivan Feinseth (“Feinseth™),
hereinafter collectively referred to as Rapondents Brian A. Carlis, Esq., Stark & Stark,
Princeton, NIJ.

CASE INFORMATION

Statement of Claim filed on or about: August 15, 2000.
Answer to Counterclaim filed by Claimant on or about: November 15, 2000.
Claimant sxgned the Unifnrm Submnssmn Agreemem August 14 2000

_Statement of Answer filed by Respondents onor about Octobcr 6, 2000.
Counterclaim filed by FUS on or about: Octnber 6, 2000. L
FUS signed the Uniform Submission Agreement: October 4, 2000.
Feinseth. sngned the Uniform Submlsslon Agreement: Ocmber 20 2000.

'CASE sgmm )

Claimant asserted the following causes of action: unauthorized trading; failure to act in
accordance with the standard of care exercised by other professionals in the securities
industry; malpractice; negligence; breach of contract; violations of federal securities laws and
SEC Rule 10b-5; material misrepresentations; and omissions. Claimant's claim involved the
stocks of Fidelity Holdings, Inc. and The North Face.

Unless specifically admitted in their Answer, Respondents denied the allegations made in the
Statemnent of Claim and asserted the following defenses: the Statement of Claim fails to state
a claim upon whick relief may be granted; Clajmant directed, approved, authorized, and
ratified each and every transaction in his account; Claimant, by his conduct, and under all
the circumstances of this case, is estopped from asserting any claims with respect to the
transactions made in his account; Claimant failed to mitigate any alleged damages; any
alleged losses which may have occurred were the direct result of market conditions and other
factors beyond the control of Respondents; all transactions recommended to and made for or
on behalf of Claimant were suitable for and in accordance with his investment objectives and
financial condition; any duties owed by Respondents 1o Claimant were fully and faithfully
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carried out; Claimant is barred from recovery because he directly instructed, authorized, and
consented to the transactions in question; Respondents did not act with any intent to defraud
Claimant or with reckless disregard of his interests; there were no misrepresentations or
omissions of material fact upon which Claimant relied to his detriment; Claimant is barred
from raising the claims asserted herein by the doctrines of ratification and affitrnance or
acquiescence in the conduct alieged; Claimant knew and was aware of the risks associated
with his investrnents and volhuntarily chose o assume those risks; Claimant is estopped from
seeking recovery from Respondemnts on the basis of allegations that are inconsistent with the
representations and warranties made by Claimant; Claimant did not reasonably rely on any
matters, statements, or omissions attributable to Respondents; Respondents had no duty,
contractyal or otherwise, to disclose or inform Claimant of any facts other than those which
were disclosed; the actions of Respondents are not the proximate cause of Clahnant’s alleged
damages; Claimant's claims are barred by the doctrine of jn_pari delicto and unclean hands;
Respondents discharged their responsibilities in a professional and ethical manner, and all of
their actions were well within the parameters of accepted brokerage procedures and all
exchange and govermmental regulations; any losses in Claimant’s account were the resvlt of
unforeseen market fluctuations and were within the risks assumed; Claimant has failed to. . . o
properly compute his alleged damages and, accordingly, seeks a windfall; the damages .- - - ..o e
allegedly suffered by Claimant have no causal relationship with any act committed by or 1= iy =/

legally attributable to Respondents; and there is po private right of acnon forany anegediu ly piamuiails |

violation of the rules of 2 self-regulator_v orgamzauon .' . anlmion ot the rules .

In its Cmmterclmm, FUS asscrtﬂ thé follow'" 7 r:cause of achnni 'Clannant has Failed to- cis w ‘:u,, Ll M{ = l

satisfy 2 debit balance in his margin account. ~

Unless speéifically admitted in his Answér” Claunant desied e’ allegauons made in the 5o spacificaly i
Counterclaim and asserted the following defenses: the debit balance woukd not have occurred. .
but for the actions, negligence, and malfeasance of Respondent Feinseth; FUS® damages were -
not caused by any carelesspness, negligence, culpable conduct, or breach of contract on the .’
part of Claimant; and any damages sustained by FUS were caused and/or contributed to by

the negligence, culpable conduct, or breach of contract of FUS, who assumed the risk of

such injury and damage.

RELIEF REQUESTED
Claimant requested compensatory damages totaling $496,389.00, plus attorpeys' fees.

Respondents requested judgement dismissing the Statement of Claim, with prejudice, together
with an Award of all reasonable costs and expenses, including reasonable attomeys' fees,
costs of suit, and such further relief as the Panel deems just and proper.
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In its Couaterclaim, FUS requested:

a, Compensatory damages in the amount of $81,614.48, representing the
unsecured debit balance in Claimant’s acconnt, together with all margin interest
accrued up to the time of the arbitration hearing;

b. Payment of pre-judgement interest on damages;

c. Recovery of all costs of this proceeding, inclnding filing fees, forum fees, and
reasonable attomeys’ fees; and

d Such other relief as the Pauel deems just and proper.

In his Answer to the Counterclaim, Claimant requested a finding that he is not obligated to
make payment of the debit balance in his account.

0 ERED CIDED

During the hearings in this matter, Claimant made a motion to amend its claim, and
Respondents made a motion for a directed verdict. The Panel denied both motions.

'I‘hepar:ies have agreed that the Awardmthlsmattermay bc execlnedincmmterpancopm
B that a; handwmccn sxgned Award may be entened ‘ el B Sine

- ‘ :.'i";.

Clannant 8 clalms are hcreby d:smmséd in theu: emre:ty o

| 2. FUS‘ Counterclmm iz hcrcby dlsmlsscd in 1ts enurety

3. The Panel recommends the expengement of all reference to the above captioned
arbitration from Respondent Feinseth's registration records maintatned by the NASD

Central Registration Depository ("CRD"), with the understanding that pursuant to NASD
Notice to Members 99-03, Respondent Feinseth must obtain confirmation frem a court
of competent jurisdiction before the CRD will execute the expungement directive.

4. Al other requests for relief are hereby denied.

EEES

Pursvant to the Code, the following fees are assessed:
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claim:
Initial claim filing fee
Counterclaim filing fee

Member Fees

=$ 300.00
= $1,000.00

Filing Fees
NASD Dispute Resolution, Inc. will retain or collect the non-refundable filing fees for each

Member fees are assessed to each member firm that is a party in these proceedings or to the
member firm that employed the associated person at the time of the events giving rise 1o the
dispute. In this matter, First Union Securities, Inc. is a party.

Member surcharge

Pre-hearing process fee
Hearing process fee

'y

Adiournment Fees
Adjournments requested during these proceedings:

Juncs 6, 7 & 8, 2001, adjoummmtbyallpartlcs

= $1,500.00
= $ 600.00
= $2,500.00

=$1 12500

1 ThePanelhasassesscd $562 50 ofth: adjnummentfee agmnstClaunam.

va2n The Panel has assessed $562.50 of the ad_lmrnment fes Jomtly and severaily agamst

)1¢-\"1

The Pa.nel assesses forum fees for each hearing session conducted A heanng session is any
meeting between the parties and the arbitrators, including a pre-hearing conference with the
arbitrators, that lasts four (4) hours or less. Fees associated with these proceedings are:

Oze (1) Pre-hearing session with Panel x $1,125.00 = $1,125.00
Pre-hearing conference: January 26, 2001 1 session
Six (6) Hearing sessions x $1,125.00 = $6,750.00
Hearing Dates: November 6, 2001 2 sessions

‘ November 7, 2001 2 sessions

: November 8, 2001 2 sgssiops
Total Forum Fees = §$7,875.00

1. The Pane} bas assessed $3,937.50 of the forum fees against Claimant,
2. The Panel has assessed $3,937.50 of the forum fees jointly and severally against
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Respondents,
Kee Summary
1. Claimant be and hereby is solely liable for:
. Initial Filing Fee =$ 300.00
Adjounrnment Fee = § 562.50
Forum Fees = $3.937,50
Total Fees = $4,800.00
i ts = $1.925.00
Balance Due NASD Dispute Resolution, Inc. = $2,875.00
2. FUS be and hereby is solely liable for:
Counterclaim Filing Fee = $1,000.00
Member Fees = $4,600,00
Total Fees = $5,600.00
Less payments = $5.600.00
. Balance Due NASD Dispute Resolution, Inc, =§ 000
B .;: 4. b 3
3. Respondents be and hereby are jomﬂy and sevcrally ligble for: o %
Adjournment Fee - .. - . =% 562.50 : :
Forum Fees - e .= $3.937.50
Total Fees , = $4,500.00
Less payments . = $1.312.50
Balance Due NASD Dispute Resolution, Inc. = $3,187.50

All balances are due and payable to NASD Dispute Resolution, Inc.
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ARBITRATION PANEL

Sanford S. Stevens, Esq. - Public Arbitrator, Presiding Chair
Gary R. Greenbanm - Public Arbitrator
Eric J. Sussman, Esq. - Industry Arbitrator

I, the yndersigned arbitrator, do hereby affirm, pursuant to Article 7507 of the Civil Practice
Law and Rules, that I am the individual described herein and who executed this instrument

which is my award.
uf3e/ of

Signature Date

Gaiy R Greesbaum. - vouge o SigoammeDate .y &6
Public Arbitrator - - i A

Industry Asbitrator . A

Decembar 13, 2001
Date of Service (For NASD office use only)
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ARBITRATION PANEL
Sanford S. Stevens, Esq. - Public Arbitrator, Presiding Chair
Gary R. Greenbaum - Public Arbitrator

Eric J. Sussman, Esq. - Industry Arbitrator

rbitrators® Si

I, the undersigned arbitrator, do hereby affirmn, pursuant to Article 7507 of the Civil Practice
Law and Rules, that I am the individual described herein and who executed this instrument
which is my award.

Signature Date

29 Mysa) |

| - '+ Signature Date .
Pubhc Arbltmtor ‘ -
Erc ). Sussman, Bsq. © . o - - Sigoature Date i f ETnhe, ¥

Industry Arbitrator

December 13, 2001
Date of S_ei'\'lce {For NASD office use only)




NASD Dispiite Resolution, Inc.
Arbitration No. 00-03573
Award: PI# B

|

| ARBITRATION PANEL

|
Sanford S, Stevens, Fsq. - Public Arbittator, Presiding Chair
Gary R. batm . Public Arbitrator

Eric J. Sussman, By, - Industry Atbitrator
C g Arbitrators’
I, the uﬂdl#msned arbitrator, do hereby affiem, pursuant to Article 7507 of the Civil Practice

Law and Rules, that [ am the individual described herein and who exccuted this instrument
which is my award.

J‘ p—
Sanford S.| Stevens, Bsq. Signature Date
Public A.ﬂilitmtor. Presiding Chair

- . 1
' Gary'R. Greenbaum
 Public Arbitrator

t

Signawre Date = avy o G I

- R ] v e
manbe Ashifaior

mﬂer 13, 2001

Date of Service (For NASD office use only)

RECIPIENTS:
Sanford S. Stevens, Esq
Gary R. Greenbaum
Eric J. Sussman, Esq.




