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NASD

In the Matier of the Arhatraticn Between:

Name of the Claimant Case Number: 00-04097
Thomas L. Birt, Ji.

Names of the Respondents Heaning Site: Tampa, FL
Salomon Smith Bamey, Inc.

Larry Joseph McKenney

Panl Gerard Chiampa

REPRESENTATION OF PARTIES

For Thomas L. Birt, Jr., hereinafier referred 10 as “Claimant™ John R. Kiefner, Jr., Esq.,
Kiefner & Renaldo, P.A., St. Pelersburg, FL.

For Salomon Smith Bamey, Inc. ("SSB"), Larry Joseph McKenney ("McKenney"), and
Paul Gerard Chiampa ("Chiampa"), hereinafter collectively referred 10 as “Respondents™:
Harry T. Walters, Director, Associate General Counse], SSB, New York, NY.

CASE INFORMATION

Statement of Claim filed on or about: September 15, 2000.

Reply 10 Affirmative Defenses filed by Claimant on or about: December 19, 2000.
Claimant signed the Uniform Submission Agreement: Sepiember 15, 2000.

Staternent of Answer filed by Respondents on or about: December 11, 2000.
Respondent SSB signed the Uniform Submission Agreement: December 11, 2000.
Respondent McKenney signed the Uniform Submission Agreement: January 29, 2001.
Respondent Chiampa signed the Uniform Subrmmission Agreement: January 29, 2001.

CASE SUMMARY

Claimant asserted the following causes of action: neghgent supervision, hiring and retention:
misrepresentations and omissions in connection with the ofier, purchase, and sale of securities
in violation of Chapter 517, Florida Statutes; negligence; gross neghgence; breach of fiduciary
duty: and, violations of NASD conduct rules. The causes of action relate to the sale of Medical
Industries of America, Inc. stock in Claimant’s account and undisclosed fees related to the
opening of an additional account for Claimanl.

Unless specifically admitted in their Answer, Respondents denied the allegations made in the

Staternent of Claim and asserted various affirmative defenses including: failure to state a claim
upon which rehef can be eranted; failure 1o mitpate damages; and, ratification.

RELIEF REQUESTED

Claimant requested compensatorv damages of approximately $6.700.000.00, pre-judgment
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interest. attomeyvs’ fees, costs, punitive damages, and other and further relief as the undersigned
arbirators (the "Panel”) deemed just and appropniate.

Respondents requested dismissal of the Statement of Claim, costs, and expungement of this
matter from Respondent McKenney's registration records maintained by the NASD Central
Registration Depository (“CRD”).

OTHER ISSUES CONSIDERED AND DECIDED

During the evidentary hearing, Claimant moved the Panel to dismiss Respondent Chiampa from
this matier. The Panel granted the motion.

The parties have agreed that the Award in this matter may be executed in counterpart copies.
AWARD

After considening the pleadings, the testimony and evidence presented at the bhearing, and the
post-hearmg submissions (if any). the Panel has decided in full and final resolution of the issues
submitted for determination as follows:

Claimant’s Statement of Claim 1s dismissed, with prejudice. including Claimant’s requests for
relief pursuant 10 Chapter 517, Florida Statutes.

The Panel recommends the expungement of all references to the above captioned arbitration from
Respondent McKkenney's registration records maintained by the NASD Central Registration
Depository (“CRD?), with the understanding that pursuant to NASD Notices to Members 99-09
and 99-54, Respondent McKenney must obtain confirmation from a court of competent
jurisdiction before the CRD will execute the expungement directive.

Any and all clasms for relief not specifically addressed herein, including Claimant’s request for
pumtive damages, are denied.

FEES

Pursuant to the NASD Code of Arbitration Procedure (the "Code"), the following fees are
assessed:

Filing Fees
NASD will retain or collect the non-refundable filing fees for each claim:
Inival claam filing fee = $600.00

Member Fees

Member 1ees are assessed 10 each member firm that 15 a pany n these proceedings or to the
member firm(s) that emploved the associaled person(s) al the ume of the event(s) giving rise to
the dispue. In s matier, the member firm 1s a parn
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Member surcharge = $3,000.00
Pre-hearing process {ee = $600.00
Heanng process fee = $5,000.00

Adjournment Fees
Adjournments granted during these proceedings for which fees were assessed:

May 21-24, 2002, adjounment by Respondents = $1,200.00

Injunctive Reliefl Feeg

Injuncuve relief fees are assessed to each member or associated person who files for a temporary
Injunction in courl. Parties 1n these cases are also assessed arbirator travel expenses and costs
when an arbitrator 1s required to travel outside his or her hearing location and additional
arbitrator honoraria for the hearing for permanent injunction. These fees. except the injunctive
relief surcharge, are assessed equally against each party unless otherwise directed by the Panel.

No injuncuve rehef tees were incurred in this matter.

Forum Fees and Assessments

The Panel has assessed forum fees Jor each session conducted. A session 1s any meeting between
the partics and the arbitrator(s), including a pre-hearing conference with the arbitrator(s), that
lasts four (4) hours or less. Fees associated with these proceedings are:

One (1) Pre-heaning session with Panel @ $1.200.00 = $1,200.00
Pre-hearing conference: May 3, 2001 1 session

Five (5) Hearing sessions @ $1,200.00 = $6,000.00
Hearing Daies: September 17, 2002 2 sessions

September 18, 2002 2 sessions
September 19, 2002 1 session

Total Forum Fees = $7.200.00

The Panel has assessed the total forum fees of $7,200.00 to Claimant.

Administrative Cosls

Administrative costs are expenses incurred due 10 a request by a party for special services beyond
the normal admimisirative services. These include, but are not limited to, additional copies of
arbitraior awards. copies of audio transenipts, retrieval of documents from archives, interpreters,
and security.

No administrative costs were incurred in this matler.
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FEE SUMMARY

Claimant is solelv liable tor

Initial Filing Fee = $600.00
Forum Fees = $7,200.00
Total Fees ) = $7.800.00
Less payments = $1.800.00
Balance Due NASD = $6,000.00
Respondent SSB is solely liable tor:
Member Fees = $8.600.00
Total Fees B = $8.600.00
Less payments = $8.600.00
Balance Due NASD = 50.00
Respondents are jointly and severally liable for:
Adjournment Fee = $1.200.00
Total Fees o ' = $1,200.00
Less pavments = $0.00

Balance Due NA§15

All balances are pavable to NASD and are due upon receipt pursuant to Rule 10330(g} of the
Code.

ARBITRATION PANEL

Poong-Jin Bradley, Esq. - Public Arbitrator, Presiding Chair
Maurice M. Feller, bsq. - Public Arbitrator
John Steve Azadian : - Non-Public Arbitrator

Concurring Arbitrators' Signatures

fsf

Poong-lin Bra{“i'ley; l:isq‘w Signature Date
Public Arbitrator, Presiding Chai
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Is/

Maurice M. Feller, E;q.
Public Arbitrator

/s/

John Steve Azadian
Non-Public Arbitrator

October 29, 2002
Date of Service (For NASD office use only)

Signature Daie

Signature Daie
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Claimant is solely liable for:
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FEE SUMMARY

Initia) Filing Fes = 3604.00
Forutn Fee: = $7,200.00
Total Foet B = $7,800.00
Less payments = $1.860.0C
Balance Due NASD - = $6.000.00
Respondent 28B is sojely liable for
Member Fers = 33,600.00
Total Fees = §8,600.00
less peyments = $8,600.00
Batence Due NASD ] T sso00
Respondents arc 10intly and severally lable for:
Adjournent Yer = $1.200.00
Total Fees T =stao000 000
Less payments = $0.00
Balance Due NASD = $1.200.00

Al] balances are payable to NASD and are duc upon receipt pursuant o Rule 1H0330(p) of the

Conie.

ARBITRATION PANEL

Foong-Jin Brediey, Esg.
Maurice M. Feller, BEsg.
John Sieve Azsdian -

Loney %&rbltmiors Signatares

A

y /17}7 <
grf mn Br‘aﬁ}a}', Esq. '/

blic Arbitrator. Fresiding Chadr

Fovlhic Artitrator, Presiding Chair
Public Arbiirsior
Mon-Public Arbitratos

S:gnamrc Datf
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Maurict M. Feller, Ezg. S;gnatﬁi’;};ﬁm
Public Avbivaie

e

John Sieve Azachar
Non-Public Artatraior

P L R ——Y

Signature Liate

Dawe of Service {For NASD office use ondy?
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Maunce M. Feller, Esg.
Public Arbitrator

abn Steve Aradia
ion-Public Arbitralor

Dale of Service (For NASD office use only)

NASD DISPUTE RESOLUT

Signature Date

/04&/ O~

Sign':'am:e Lxate
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