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Name of Claimant

Bane of America Investment Services, Inc.

Names of ̂ Respondents

Nancy Harris Persons
Mary Long Denton
Wachovia Securities, Inc.

Name of Respondent

Bane of America tnvestrnent Services, Inc.

Case No. 00-0483S

In the Matter of the Arbitration Between

Names of Claimants

Nancy Harris Persons,
Mary Long Demon,,: r,^

Consolidated with
Case No- 00-4952

REPRESENTATION OF PASTIES

For Bane of America Investment Services, Inc., ("Bane of America11} hereinafter referred to as
"Claimant": David F. Walbert, Esq. and David C. Ates, Esq. of Parks, Chesin, Walbert &
Miller, P,C., Atlanta, Georgia.

For Wachovia Securities, Inc. ("Wachovia"), Nancy Harris Persons ("Persons") and Mary
Long Denton ("Denton11), hereinafter referred to as 'Respondents": Steven L. MancheU
Esq., Michael G. Donovan, Esq. and Richard J. Matoney, Esq. of Manchel & Associates,
Newton, Massachusetts.

CASE INFORMATION

Statement of Claim in Case # 00-4838 filed on or about: October 31, 2000.
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Response of Bane of America Investment Services, Inc. in Opposition to Denton/Person's
Statement of Claim and Application for Immediate Injunctive Order filed on or about:
November 14, 2000.
Bank of America's Answer to Respondents' Statement of Claim and Counterclaim filed on or
about: December 18, 2000.
Bank of America signed Uniform Submission Agreements on: October 27, 2000 and
November 14, 2000.
Statement of Claim and Application for Immediate Injunctive Order filed in Case # 00-4952
on or about: November 8, 2000.
Order of the United States District Court for the Middle District of Georgia, Macon Division
filed on or about: November 8, 2000.
Persons' and Demon's Motion for Injunctive Relief filed on or about: November 8, 2000.
Persons* and Demon's Memorandum in Support of Motion for Injunctive Relief filed on or
about: November 8, 2000.
Answer and Counterclaims of Nancy Harris Persons, Mary Long Denton and Wachovia
Securities, Inc. to Statement of Claim of Bane of America Investment Services, Inc. filed on
or about: December 6, 2000.
Persons and Denton signed the Uniform Submission Agreement: November 8, 2000. a ii
Wachovia did not file an executed Uniform Submission Agreement. ; ; i u > ia

CASE SUMMARY ;

Claimant Bane of America asserted the following: On October 20, 2000, at approximately T?I
4:00 P.M., Respondents Denton and Pehons resigned from their positions with ClaimantP.M
suddenly, voluntarily, and without notice to Claimant. Sometime before their resignations1 y,
from Claimant* Respondents Denton and Persons accepted positions with Respondent-^'Cb<
Wachovia, a direct competitor of Claimant, v;a

Prior to their resignations from Claimant, Respondents Denton and Persons began engaging- ^ ;
in a course of conduct in direct violation of non-solicitation and confidentiality agreements
they made with Claimant. Further, Respondent Wachovia conspired with and assisted
Respondents Denton and Persons in connection with this illegal conduct. Specifically, prior
to leaving Claimant, Respondents Denton and Persons provided confidential information
concerning Claimant's clients and client lists to Respondent Wachovia. This confidential
information included client names, addresses, social security numbers, private account
numbers and holding pages (the specific equities held by each client of Claimant and the total
amount of money invested).

Respondents Denton, Persons and Wachovia then began utilizing this confidential information
to solicit Claimant's clients to transfer their accounts from Claimant to Respondent
Wachovia. In fact, on the very day that Respondents Denton and Persons submitted their
resignations, a solicitation packet went out to Claimant's customers which included the
addresses, social security numbers and account numbers of Claimant's clients. The details of
the solicitation sent by Respondents to Claimant's clients proves not only Respondents'
violations of Claimant's rights, but that Respondents Denton and Persons, while still
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employees of Claimant, were acting in furtherance of Respondent Wachovia's interest. Not
only did Respondents steal this information from Claimant, they necessarily had to be
working on their tortuous lift of Claimant's confidential information while Respondents
Denton and Persons were still employed by, and paid by, Claimant,

Respondents' conduct referenced above constituted a breach of contract, misappropriation of
trade secrets in violation of the Georgia Trade Secrets Act of 1990, conversion of Claimant's
valuable and confidential property, unfair competition, conspiracy to breach the contract, and
a breach by Respondents Denton and Persons of their fiduciary duties owed to Claimant.

Unless specifically admitted in their pleadings, Respondents Wachovia, Persons and Denton
denied the allegations made in the Statement of Claim and asserted the following defenses:
Claimant's contract-based claims should be dismissed because Claimant's Code of Conduct is
an employee manual that does not constitute a contract under Georgia law and because the
confidentiality and non-solicitation provisions of the Code of Conduct are overbroad and
unenforceable under Georgia law. Respondents further asserted that Claimant waived its
right to enforce the Code of Conduct against Persons because Claimant expressly agreed, in ;,
writing, that the non-solicitation provisions of the Code of Conduct would not apply to,the, rr
majority of Persons' clients (the "Waiver Agreement"). Finally, Respondents asserted;thar> c
their transition to Wachovia was not unlawful because it was conducted in accordance.vwithruiS'
standardrse'ciirifies influstry practices, as well as Claimant's own practices, and because theil^>i?rtSe$V
client information at issue does not constitute a trade secret under Georgia law and/or was; nfonnui on ai
not wrongfully discl6sed:in Viol^ ^ uvvrtkfany disci*

'* In addition, Respbndents Wachovia; Deriton arid Persons asserted the following causes ofrluu
'action"against Claimant^ wrongful injunction; breach of contract, misrepresentation, :\\-.^•"-a^Tiiiic]'L
promissory estoppel, unjust enrichment, tortious interference with business relations;abuse-cry es-o
of process and violation of NASD Code Section 2110. Respondents Denton, Persons andcess JHO
Wachovia alleged that Claimant wrongfully sought, obtained and enforced an injunction for u -
the unlawful purpose of interfering with the clients1 right to choose to transfer their accounts,
with Respondents Denton and Person's client relationships, and with the transition to
Wachovia.

RELIEF REQUESTED

Claimant requested that the arbitration panel enter a permanent injunction restraining and
enjoining Respondents, and all persons acting in concert with Respondents from directly or
indirectly:

1. Soliciting any business from any client or customer whom Respondents Denton and
Persons served during their employment with Claimant or its predecessor entities, or any
other customer or client of Claimant whose name became known to Respondents Denton and
Persons while an employee of Claimant or its predecessor;

2. Using, publishing, or transferring lists of records of clients or accounts to any person
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outside of Claimant;

3. Acting on a request of those already solicited to transfer accounts to Wachovia or
Respondents Demon and Persons individually;

4. Otherwise, accepting any business or account transfers from any of said customers or
clients;

5. Using, disclosing or transmitting for any purposes any information Respondents have
obtained from the records of Claimant, including, but not limited to, the names, addresses,
and financial information of said clients; and,

6. Requiring Respondents to return to Claimant immediately all originals, copies, or
other reproductions, in any form whatsoever, of any record of Claimant, and to purge or
destroy any computerized record of Claimant that is within Respondents' possession, custody
or control.

'Further, Claimant requested that Respondents* claims be dismissed; that the Panel award c
Claimant all costs and expensesdndurred.in .connection»with this action,-including Clainiaiitfs ;

^reasonable attorney's fees; gran^Qlaimahtsai'appropriate award of compensatory damagesaHe .;
plus interest, award Claimant amappropriate amount of punitive damages; and, grantf ; • fntKrei',
Glaimanfcsuch further and additional relief as the .Panel deemed' just^and proper. i : r4ant^L^

' - ' • . - • " . --.i •'. ,. '. , C ," ; ' : !."-•. • ' • 1 '"1-< *•;.'( [ i"" 0 •*>{• "... - ' - ' ' • > '•• ',i!U' i.J'-'i1 L" ' " - ' • ' ' '",' '.
• ' - v .. . . '

Respondents requested a dismissal of Claimant's claims and compensatory damages - ^ > f i d ^ it
^^representing their lost prodiietiori'-torn^tht'--'date. ofi;:theussuanee of te Order of Wilburi)i>?T5'in;;

Owens/Jrv, United States^^
of Georgia, Macon Division, through ^the:date of the hearing plus interest. Further,; ^ ^rri
Respondents requested attorneysj i fees, costs, * multiple and/or punitive damages, in an amount r
to be determined by the Panel, for loss of reputation and for wrongful hijunction and such
other relief as the Panel deemed appropriate. Respondents Persons and Denton, in their
Statement of Claim, further requested immediate injunctive relief and restitution.

OTHER ISSUES CONSIDERED AND DECIDED

Respondent Wachovia did not file with NASD Dispute Resolution, Inc. a properly executed
submission to arbitration but is required to submit to arbitration pursuant to the NASD-DR
Code of Arbitration Procedure (the "Code") and, having answered the claim, appeared and
testified at the hearing, is bound by the determination of the Panel on all issues submitted.

The parties have agreed that the Award in this matter may be executed in counterpart copies
or that a handwritten, signed Award may be entered.

After considering the pleadings, the testimony and evidence presented at the hearing, and the
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post-hearing submissions (if any), the Panel has decided in full and final resolution of the
issues submitted for determination as follows:

All claims asserted by all parties in NASD Arbitration Number 00-4838 are denied.

All claims asserted by all parties in NASD Arbitration Number 00-4952 are denied.

All other requests for relief not specifically addressed herein are denied.

The panel notes that by its terms the preliminary injunction issued by Wilbur D. Owens, Jr.,
United Slates District Judge, United States District Court for the Middle District of Georgia,
on November 3, 2000 and amended on November 14, 2000, expires on the date of this
Award.

FEES

Pursuant to. the Code, the following fees are assessed:

Filing Fees . . , . , . . ..,, . . . . - . - . . . - • / • , . , • * • • . " ; . • • - . . : - ' $ ^ iv
Resolution, Inc. will retain or collect ttoe; jopn-refundable filing fees fo

linn filingjf^ppHL83B:;,(B^nq;pf Atnerica^).:....;;;
;H Initial claim filing fee 00-4952 (Persons and Denton) =$250,00 I-n-jto
-'"Counterclaim filing fee 00-4838 fDenton, Persons and Wachovia) ==$500.00 £ :> u

.Member fees are assessed to each member firm that is a /party in these proceedings or to^the •
member firm(s) that employed the associated person(s) at the time of the event(s) giving rise
to the dispute. In this matter, the member firms are panics.

Member surcharge m $1,200,00
Pre-heaiing process fee = $600.00
Hearing process fee = $2,000.00

Adjournment Fees
Adjournments requested during these proceedings:

There were no adjournments requested during these proceedings.

Forum Fees and Assessments
The Panel assesses forum fees for each hearing session conducted. A hearing session is any
meeting between the parties and the arbitrator(s), including a pre-hearing conference with
the arbitrator(s), that lasts four (4) hours or less. Fees associated with these proceedings are:

One Pre-hearing session with a single arbitrator x $450,00 = $450.00
Pre-hearing conference: December 28, 2000 1 session
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Two Pre-hearing sessions with Panel x $1,000.00 = $2,000.00
Pre-hearing conferences: November 22, 2000 1 session

December 29, 2000 1 session

Six Hearing sessions x $1,000.00 = $6.000.00
Hearing Dates: January 2, 2001 2 sessions

January 3, 2001 2 sessions
January 4. 2001 2 sessions

Total Forum Fees = $8,450.00

The Panel has assessed $4,225.00 of the forum fees to Claimant.
The Panel has assessed $4,225.00 of the forum fees jointly and severally to Respondents.

Administrative Costs
Administrative costs are expenses incurred due to a request by a party for special services
including, but not limited to, additional copies of arbitrator awards beyond those provided
without charge, copies of audio transcripts, retrieval of documents from archives,
interpreters, .and security.

There were no administrative costs incurred during these proceedings. ;

• -K'uMX;* i.'cj, \ ; . ; / ; • • ; - . . ; t - , - ' ' . . " - . - . : • • ",-v Fee Summary v-::-v:v --

Claimant be and hereby,is solely liable for: . - - i : t
t InitiatFiling Fee , - ; r = $50Q;QO

Injunctive Relief Surcharge --; = $2,500.00
MernberFees , r ; > =$5,000.00
Forum Fees =$4,225.00
Total Fees = $12,225.00
Less payments = $8.700.00
Balance Due NASD Dispute Resolution, Inc. = $3,525,00

Respondent Wachovia be and hereby is solely liable for:
Member Fees = $3,800.00
Total Fees = $3,800.00
Less payments = $3.800^00
Balance Due NASD Dispute Resolution, Inc, = $0.00

Respondents Denton, Persons and Wachovia be and hereby are jointly and severally liable
for:

Counterclaim Filing Fee = $500.00
Forum Fees = $4,225.00
Total Fees « $4,725.00
Less payments = S2.75Q.QO
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Balance Due NASD Dispute Resolution, Inc. - $1,975.00

Respondents Denton and Persons be and hereby are jointly and severally liable for;
Initial Filing Fee = $250.00
Injunctive Relief Surcharge = $2,500.00
Total Fees = $2,750.00
Less payments = 52,750.00
Balance Due NASD Dispute Resolution, Inc. = $0.00

All balances are payable to NASD Dispute Resolution, Inc. and are due immediately upon
receipt of the Award by the parties.

Concurring Arbitrators' Signatures

/s/
Jule B. Greene, Esq. Signature Date
Public Arbitrator, Presiding Chair

/s/
J. Coleman Budd Signature Date
Industry Arbitrator ,^ ^ ; , , ; ., :.;- : ,-,- I . . . . . . -...••: ; - . . • - „ • . . . . ^*.

Peter J. Towle* Esq. v Signature Date
Public Arbitrator . • . - : • " , - : . - = . . , • . • - : . : „ - • - : - : • - • . , • : . . - - • • - • - : - • ' /^

January 17. 2001
Date of Service (For NASD-DR office use only)
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Balance Due NASD Dispute Resolution, Inc. - $1,975.00

Respondents DcBton vnd Person* be and hcrefcy late jointly and severally liable for:
Initial Filing Fee - $290.00
Ixtfunctive Relief Succturge - S2.SOU.OO
Total Pees — S2.73O.OO
Less payments • S2.75O.OQ
B«l«ace Due NASD I>ispute Resohitlofi* toe. — SO.OO

AU balance* suv pjiyablc to NASD Disptnc Resolutiocu lac. and mrr <J«e rninmrliBtciy upon
rcccipi of ^Sic Award by the parties.

Conco.

J. Coieman BuOd
Industry Aibhtator

Sigmfure Dne

Sigwttuc* Date

Peter J. Towie,
Public Arbitrator

SlgMtcore Date

Date of Service (For NASD-DR office «ae only)
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Balance DUE NASD Dispute Resolution* Inc. » $1,975.00

Rcvpoxulenxft Demon and Persons be and hereby are jointly and severally liable for:
lailial Piling Fee - $250.00
lajunctive Relief Surcliarge = $2,500.00
Total Fees •» $2,750.00

$0.00Balance Due NASD Dispute Resolution, Inc.

AH balances are payable to NASD Dispute Resolution, Inc. and are due immediately upon
receipt of the Award by the paitiw.

Coucurrii

JukB. Greene, Esq.
Public Arbitrator, Presiding Chair

Signature Dace

Of. CoSwan Budd
•Industry -Arbitrator

. .
Slgnitur* Date}; <:.oi-j-ijSs B-d-l

Peter J. Towte. Eaq-
Public Arttttrator '

Signature Date

Date of Service (For NASD-DR office use only) j*
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Balactce Due NAS£> Dispute Resolution, Inc. = 51,975.00

Deaion and Persons be and hereby are jointly and severely liable for:
Initial Filiftg Fee *= $250.00
Injuncdve Relief Surcharge -= $2,500,00
Total Fees « $2,750.00
Less payments =$2,730.00
Balance Doc NASD Dispute Resolution,. Inc. - 50-00

All balances are payable u> NASD Dispute Resolution. Inc. and are due immediately upon
receipt of the Award by tfte parties.

Concurring

S. Or«ne, Esq.
Public Artitratot, Presiding Chair

I. Towle,
Public Arbtttator

Signature Paw

Sijoatare Date

Signataxe Date

Dare of Service (For NASP-DR office use only)


