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DECISION 

V. 

MORG.\N ST.\NLEY I)l-:..\N w n T E R &. CC. ' 
and AL.-\N WARTLKY. 

Responder4ls. 

The undcrsisrncci Arbitrator, having read and considered the Claim dated December 5,2000 submined by Clairr.ant 
and die .Answer of Respondenui dated Januar>' 10, 2001, hereb>'rendcr5 the following Decision pursuant to Rule 12 
of the Rules ofthe Board of Governors ofthe Pacific Exchange. 

REPRKSFNTATTON- OF PARTTFJ; 

Of Claimants- William Marsh, Esq. 
Resolution Law Group 

Of Respondents: Ronald E. Wood, Esq. 
Morgan Stanley Dean Wmer 

SL'MMARYQF FACTS 

On or about July 24,2000, Anthony Appell ('Clainiant") telephoned the Citrus Heights branch of Morgan Stanley 
Dean Witter ("MSDW*) to inquire about a forthcoming Avici initial public offering ("Avici IPO"). He was connected 
to Alan Bartiey, a broker, and they discussed dw Avici IPO. Claimant had recently moved to California and wished 
to open an account with MSDW in a branch office that would be more local than AK Fort Worth, Texas branch where 
his account was located at that time. According to Bartiey, Gaimant was told diat the system for the allocation of the 
Avici IPO shares made it unlikely that Claimant would be able 10 obtain any shans, and, because ofthe timing, the 
shares had to be allocated by the Fort Worth branch. Bartiey indicated tha: he would not be able to access Claiinant's 
Fort Wordi account until the next week to see if the Avici IPO shares were in the accoum. 

The form to switch Qaimant's account from the Fort Worth branch to the Citrus Heights brandi was faxed to 
Claimant, who completed it and &xed it back to Bardey (he same day. The form contained Claimant's new ad(fres5. 
Bartiey spoke with the Fort Worth broker. Sheny, and the account transfer was mitiated. .Afcording to Bartiey. SherT>' 
stated that there was a possibility of Claimant receiving some shares of the Avici IPO, but they would have to be 
reallocated shares that were unused in an earlier allocation. 



Bartiey and Claimant discussed the fmancial requirements that Claimam's account should have at leas: SIOO.OOO m 
:t in order to qualify to inve.<;t m the .\\:c\ IPO. llon-eixT, Banley indicated that his manager could -vvve [his financial 
requirement (supporxd m the latemal documents of MSDWj. Hartley discussed Claimant's interest in the Avici IPO 
vbith his .'ales manager, £d Radatz. Radatz told him to enter a GEI, and Banley stated he \eh a message for SherT\-
to do .<« (no GHl was entered in the Citrus Heiidits branch). 

Claimant n-anxd to inycsx $25,000 m the .\vici IPO. He o:Tered to Federal Express a check to Bartln*. but. according 
to Claimant, Banley :uld him to mail it. According to Buniey, he told Claimant tu deliver the funds to the San 
Fran»::5co branch of MSDW The 525,000 was recorded in Claimant's account on July 31. 2000. 

Tne crux of the case i*i what happened on :he afremoon uf Fnday. July 2a. 2000. Claimant stated that Ban.Ie>-
uncquivocaily luid him "T did get >-ou 100 shares; you are :n sr. S31." Bnan Zagon, Claimant's atEome}*. tcstilied that 
Bartiey contlrmed thai he had told Claimam that he hac 100 shares ofthe Avici IPC). Bairley tesEiGol that he would 
not make wch an ur.equi^'ocal statement. Bartley's Jay notes confirmed that he sdll had no infonnation as of Augu.<i: 
2. 2000. Sherry did noi return his phone calls and he still had no access to the Fort Worth account Banley sutied he 
might have used wnrds like "possibly" or "probably" or that he "'tried" to get 100 shares. Mail from MSDW's Fort 
Worth branch was still being sent to Claimant's Texas address. 

Claimant and Ban'e>- ditTcr on what was satd in the next few days regarding the A^ici 1P( .̂ lhe>- discussed a slop-loss 
order at SI20. but :he>' differ on whedier this stop-loss order v̂ as on the shares Caimani had (AppcU) or on the shares 
if Claimant had Lhem (Banley). Bartiey testified he left a message for Sheny to put in such an order. No order vns 
placed at the Citru:̂  Heights branch, and die branch manager, (iiiliam. tcstiiied that such an order would not ha\-c been 
accepted Since the shares were not in the account. 

Bartiey testilicd that he thought the account was at the Citrus Heights branch hy .August 3,2000. The fact that the 
Avici IPO shares v-vrc not tn the account did not alarm him snce it might haw been due to time lags in posting to the 
account. 

On August 8,2000. Gaimant purchased an additional 50 shares of Avici. Bartley's notes state be still did not know 
about the Avici IPO shares. On August 11, Claimant learned that Hartley had left MSDW. Stephen Blinsinger, his 
new brdicr, told him that there were only SO A\ici shares in his accoum. Claimant phcmed Banley at home and staled 
that Banley confirmed that he should have 100 shares ofthe Avici IPO m his account. 

On August 21,20UO, Banley sent Radatz a summary of his version of the events. Bardey admitted tha; he destroyed 
notes that he considered irrelevant and that his day notes were edited fOT relevancy. 

ISSUES PRFiJFNTTn 

Did Banley ever tell Claimant that 100 shares of the Avici IPO were purchased for Oaimant's account through die 
Fon W^orth branch or speak in a manner diat could easJy be misinterpreted to this effect? 

RELIEF REWESTED 

Claimant demands lost profits of S8,900, pcejudgment interest of S519. arbitration costs, and attomey's fees. 
Respondent requests denial of all Claimant's demands on die grounds that Claimant received no indication that he 
would get or did get 100 shares ofthe Avici IPO. 
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Fr\ni\r,SA\-nDECi.sTQX 

Aftei considermg the argument and evidence of both the Claimant and Respondent in dus matter, the undersigned 
.Arbttrator makes the final deiermmation jnd decision ofthe is.>;ues presented as set fonh below: 

Uanlt:> did not explain 'iic A%ic: IPO position to CTIaimcnl in a clear :ind consi.stent manner. Bartiey offered a range 
of cxpiauAtions, as paraphrased below; 

I. Denial that he would make an unequivocal siaienier.t that die shares had been obtained for Claimant: 
2 .\dmi.<:!><(m that he mig.'it rave $aid something ihut caused a misunderstanding, either because he wa<i 

caught up in Claimant's enthusiasim or because he imsunderstuod (he quesnon; 
.̂ . Banlry A'as uimo^Td at MSDW at that time and might have given Claimant (he wTong impression: and 
-» Bartiey did not want tu be a '̂ grinch** and squelch Claimant's enthusiasm. 

TriC inicmal dticuments a: .MSDW conceming '"hot' IPOs such as Avici "a-am that "ordinary 'sales talk' can be easily 
mis:.itcry>retc.d, espe:ially :f an issue :s in heavy demand and a client is anx:ous to obtuin shares." 

C'laimant's account J : MSDW was not a new account, but one tha had to be transfened firom the Fun Worth branch 
»> '.he Titrus Heights branch. MSDWs system of tzansferrmg accounts is cumbersome. Sherry did not return 
Bjrrlcy's phone calls. Banley could not access Claimant's account because ofthe system, and he could not "take Ci\<er 
lhe account" lo do things directly. N'ci;her Banley nor Radatz su&gested to Claimant :hat he shouki deal direc:ly vkith 
die Fon Worth branch and not transfer \he account imtil after any possible Avici IPO purchase. 

The combination uf Banley's less than clear manner of expressing himself, the lack of commimication by Sherry, 
.MSDW's method of transferring accounts, and tfie delay by .MSDW in changing the address of record of tbe Claimant 
has resulted in this impasse. Claimant thought that he was told that he had 100 shares ofthe Avici IPO, and Banley 
vk^vered on clearly denymg that he had said anything that would reasonably cause Gaimant to believe this to be true. 

The statements and acu<xi5 of Bardey, combined with msucutional fvoblems of Morgan Stanley Dean Witter, caused 
Caiman: damages. AAer considering all ofthe Cacts and circumstances, the Oaimant is awarded S2 J2S in damages 
ftom MSDW. 

AWARD 

Claimant is awarded the sum of 52,325 from MSDW. M.SD\V shall bear the costs of arbitration and reimburse 
Claimant's nonrefundable filing fee in the amount S7S and hearing session deposit in die amount of S200. MSDW 
shall pay S800 towards Claiinant's attorney's fees. The request for prejudgmem interest is denied. MSDW shall be 
responsible for forum fees, payable to the Pacific Exchange, in the amount of S600. MSDW is therefore assessed 
53.400 payable to Claimant and S600 payable to the Pacific Exchange. 

D;ited: /Txtf./.JPCOf 7/26^4^^ Q ^ O ^ 
Michclle Brant, Chair 


