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NATIONAL ASSOCIATION OF SECURITIES Dy...LERS, INC.

ROBERTA M. NELSON, Individualiy-and as : ARRBITRATION

Trustee of the Roberta M. Nelson Revocable |

Trust, RAY BARNETT and His Wife ADELLE

E, BARNETT, JAMES LINDSEY, and his wife :

MARY LOU LINDSEY, ALEXANDER A :

LOBATO, and ('.'I..IFFORD M. SIMS,JR.and NASD CLAN NO 01-0400
iy Wife; SIGNY-SIMS; Individuadly;anday — —; — — ~— -
~Trustees of the Clifford M. Siins, Jr. Revacable

Living Trust :
Clamants
v. . MOTION TO DISMISS, OR,
. . INTHE ALTERNATIVE,
EDGAR L. MCLEAN . _FOR CHANGE OF VENUE
T ad | . “AND OTHER RELIEF
FFP SECURITIES, INC, * . : _
| . DECISION AND ORDER,

Respondents ) ;

. Appcmncu ‘Joel A. Goodman, Esg, for the Claiments
: Cerlos B. Castillo, Esq, for the Respondsmts

Arbitrators:  Nickolax F. Monteforte, Arbin-aior, Chainnan
: Thomas Mc Avay, Acbitrator
Grorps K, Beardsley, Arbimrator,
In'this matter, the Respondents, FFP Scawities, and Bdgar Mc Laan, filled a motion for
h Dxmsaal or in the a]tcmaﬁvc, for transfer of vemus to Missond. In 2ddition, the Respondents
sought an Order requiring that the arbitration be conducted in aaoordance with the law of the State
of Missouri, The undeslying bas}s for the motion was 2 provision in Respondent, FRP's new

account form that required the arbitration to take plece in the Caunty of St Louis, Missaurl, with
Missour Law gaverning the procéedings.

Claimantszeplisd_opposing Resnondent’s motion on the prounds that confract clavsed

gaveming venue were prohibited by NASD rules; that only two of the clzimants bad signed such
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Agreements; that in this csse, the choice of law provisions were, or may be found contrary to
Florida Sccurities law end were or would be unenforceable; that the NASD director of Asbitration
had already determined the venu= to be in Florida, and given that 2ll claimants lived in the
Tacksonville ares, that respondent, Mcl gap Jived and worked in.EFE;Iacksonvm?:., Florida Office,
~ and that the transactions tock place in Florida, was sufficient reason to retain verwe in Florida,
Claimants crossmoved for sanctions, fucluding, inter alia, costs and sttomeys fess.
" Aspart of the pro-hearing scheduling order, the parties were directed to file briefs on all
issues. Thereafter, and pursnant to that ordar, extensive t;ﬁcfs, cage law, NASD rules, and NASD
mémbcr directives and newsletters, all in suppart of the mspézﬁw parties positions, were
submitted to dn’e arpitrators for considerstion, Given the complexities of the motion and cross
motion, 2nd the extensive submission by each party, the erbitratars determined that the :mmr
should be scheduled for 2 telephonic pre-hearing conference at which tims ths parties would be
given the oppermmnity 1 heard and present oral arguments in support of their positions. Thu‘
tg;ephdnic conference took place on Monday, September 24, 2001, cmnﬁmndng ot 2230 PM.
At the start of the te]ﬁphanic oonf&ance, Raspundmt withdrew that agpect of its motion
geeking to dismiss and/or alternatively to change venue to fn: State of Missouri, based on its
.. customer agreements. Respondent proceede.d an the venue issuc solely on the basis of *forum ron
conveniens.” Respondent, however, maintained its position regarding its motian to apply Missouri
law, and so argued,
In response, Clairant opposed Respondent's "forum non conveniens” argument; ':strassed
its contention that the choico of law provisions in FFP's customer agreermerts wers umenfarceable

under both Florida law and NASD rules; pointed ot that even if the choice of law izsus were

decided against Claimants, it weuld only apply to Claimants Roberta Nelson and Tames and Mary
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Leu Lindsey, thus, requising spplication of differed law to differenc parties. Since Claimants
argument, that the choice of law clause in FFP's contract wes unenforceable, nirned, inter alis, on
glleged violations of Floﬁdﬁ Securities law that were ultimately to be proven at the hearing,
Llaimants contended that, at 2 minimum, the motion the apply Missouri Law to the claims of
Rebecca Nelson and the Lindsay's should be held in ebeyance, until completion of discovery at the
earlieet, or prefershly to the end of the submission of evidence at the heanng Finally, Claimants
argued their exoes motion for sanctions, costs end attnmey‘s fees,
Upon campletion of Oral argument, the attomeys for the p@s exited the conference call,
.. end the arbilystors remained in executive session. During the executive session, the arbitretors
discuesed and considered the mox.iing papers and the oral ai'gumenu presentzd by coursel for the
- respective parties. As a result, the acbitrators have unanimously sgreed as follows. |
1. The Respandent, FFP's, motion far changs of verius based on the provisions In irs customer
servics agresment having been withdrawn is no Jong an issue for congideration by the arbitrators.
2. Respondent's motion for chengs of venue based on the doctrine -of "forum nean conveniens” is
denied. The sole contact with Missonyd is the fact that FFP's home office i1 located there. All of
the eight claimants live in the Jackeonville ares, as does Reiponda:t. Mclezni. Respondant, FRP
. rnsinteins 4 hranch office in Jacksonville Florida, and Respondent Mclean works in FFPs
Tacksonville Office. All of the transsctions that giverise to the cleims presented in this action tock
place in FFPs Jachunviﬂa, Foridg, Office, The ties to Florids are overwhelming. Further, by
. choosing to open and maintain a Florida office, Respdndent clearty took upon itself the obligation
to presént jtse}f in Florida when arbitration proceedings, such as herein, occurred. Resg;ﬁndamhas

not carried its burden; snd venue will remain in Florida,
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3, Respondém's metion to apply tﬁe‘ Law of the State of Missoud is stayed, and may be revived
by Respondents, based on the brefs submitted herein and witoout the nesd to re-file, 2t any time
subsequent to completion of discavery and wp to the close of the receipt of evidence at the
hearings.. Inany event, if revived, the motion shall 2pply. only to Cleimants, Rubaﬁ Nelson, and
James and Mary Lou Lindsey, and should & rling be {ssued at that time, only thess claimants will
fall within the scope of that ruling,
4. Claimant's motion for sanctions is granted as fallo;is: Respondents FFP, and only respondent
FEP, shall be liable for all foram costs assacinted with the filing of this motion, and, in additicn,
for counsel focs incurred by the plaintiffs in the defense of that aspect of the motion that, as filed,
was besed on the clavse in FEP's custormer agreement that required that vemue be solely in tha
County of St. Louls, Misaouri.

- It is clear form the factual and legal documentation produced in support of the vatous
positions asserted in this motion, that FEP, as a member of NASD, was notified a8 early as October
af 1695 that mcmi;e:s were not to include, nor sesk to enforcs pmvisip;:ts in customer agreements
that rastrict or limit, comtrary to NASD's rales, the sbility of custamers to arbitrate disputas or the
aumnrit;v of-the-arbitrators to make an'award, includingan award of pmﬁﬁve damages. Smm@

+ otherwise, customer agresments carinot be used to curtail xights that & party otherwise may have
had in 2 judicial forum. Speéiﬁcally, a member firm may not designats a hearing location for seif-
regulatory organization (SROQ) arhitration. See, NASD notice to Membere, October 16, 1993,
There can bo no doubt that a clausc restricting the venus of an NASD arbitration proceeding is
exactly the type of clause prohibited by the NASD nules referenced in the October 16, 1995 Notice.

The law is also clear that once an organization becomes a member of an SRO, such as

NASD, it agrees w be bound by its mles. The Courts have uniformly upheld the principle that
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SRO arbitration rules control the conduct of its members, and, where apprapdate, the SRO rules
taks precedence over clauses to the contrary that may appear in member customer agreements,
See: Thomas James Assacistes. Ine. et al v. Harry Jameson 102 B, 3d 60 US.C.A,, 2% Cirouit
{19958), where the gourt held that 2 securities firm that was a member of the National Association
of securities Dealers was required by the NASD code to arbitrate & former Employes's employment

dispute, and that a clause in the employment contract waiving atbitration was, thersfare, invalid.

m The Matter Of The Apolication O v Piven. Vozel Securities #r*
Disciglinary Action Taken By The New York Stock Exchange, 1996 W.L.. 734265; Release No.

. 34.38076, 63 S_E‘QDogket 1210, wherein the SE.C, held that when 2 firm became a member of
the NYSE, it agreed to be bound by its rules, and that the firm's use cfaf:nntram for trainces that |

- purparted 1o waive tha employee's sight to arhitrate, viclated that rule. Not only was the

MclLaughlin's waiver provisian found to bs inconsistent with the rules, but because Mc Langhlin

- had repeatedly ignored the exchange's éia-ective to 1emove the viaiver provisian, disciplinary

sanctions in the amount of $15,000 imposed by the N'YSE were upheld, and McCullagh. st ol v

Dean Witter Ravnojde 177 F.3d 1307, U.8.C.A. 11% Circyit (1999) where, although the issue

—tumed on thednterpretation of a-¢lanse-in the AMEX: Constitution, the gine qus nom, was the fact

.. that bioth the Court and the parties recognized thet Amex's arbitration rules governed the

proceedings.

FFP's customer agreements containing the restrictive veme clause wers signe4 Reberta M.

Nelson and by James and Mary Lou Lindsay, on Yune 1, 2000 end on March 14, 2000,

respgcﬁveiy. This was approximately five years after NASD had notified ity members that such

clauses were banned. ‘The evidence thus, suppoerta 2 halding that FFP cither knew, or should have

kmown tha! the Vanue restriction in its contract was unenforceable and in violation of NASD_ rules,




Further, the thres cases clted harein, Jnunsas Iai.ﬂﬂiﬂ_s‘saciml foc, elgl v. Marr  smesen; in 1ne
Matter OF The Apolicstion_OF Melsughlin Piven Vogel Securities *** For Review OF
Disciplinary Action Taken By The New Yok Stock Baxchange: and MeCullagh, et al, v Degn
Witter, ngn. olds, supre, wore all cited by Respondent In its supplcmontal brief.

It shovsld be noted that FFP's uniform submission was not considered &5 compétent for the
resolution of the issues summadihg this metion. FFP's Unliform Suﬁmiuion Apreement contained
a e'xceptiun. and w35 not 2n unqualified submission. On its Face, the document recited that it was
being submiticd, subject to the respondent’s pending motion to dismiss, or sitematively to tansfer |
venue, inter alia. For this reason the arbitrators did not accept FFPs Uniform Submission

* Agrecment a3 controlling in this action, us was urged by Claimants,

F ilially, it should be noted ﬁay becaust thers was no evidencs of any prior viclation of the
NASD rules with respect to (he mc.rwmuﬁnn in its customer conmt.rno,puniﬂve sanctions
have been imposed. The sanctions that have been imposced hersin have been imited 10 foram costs _

* and counsel foos-attributable to (e defense of the vemus rostriction aspect of tis motion. Clearly,
a motion ba.;ad on the venue restricting provisions of FFPs contract should not "ha-ie been filed,
and ohimant; should nos be mads to bear the expensy of defending against it.

Counsel for Claimzﬁts is dirccted 1o file an affidavit of services, detsiling, on an howrly
basis, the nature of, and all ﬁf the work done to defond the venve aspects of the motion, and the
hourly cost to the cleimants for such \;!oﬂ:. The stmount of counse] fees will be &mtnﬁ by the

Arbitrators, after review and consideration of the affidavit,

Yhed bl atehy b \eagerinont e : o
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Dated Beptember 27, 2001




