AWARD
NASD Dispute Resolution

In the Matter of the Arbitration Between

Name of Claimant

Scott Clemons

V. Case Number: 01-01722

Hearing Site: Southfield, Michigan
Names of Respondents

Gaines Berland, Inc. n/k/a
GBI Capital Partners, Inc. and
John Michael Rodriguez, Jr.

and

Name of Cross-Claimant

John Michael Rodriguez, Jr,
V.

Name of Cross-Respondent

GBI Capital Partners, Inc.

BEPRESENTATION OF PARTIES

Scott Clemons ('Claimant") was represented by Walter L. Baumgardner, Esg., Musilli,
Baumgardner & Parnell, St. Clair Shores, Michigan as of on or about February 5, 2002.

Gaines Betrland, Inc. n‘k/a GBI Capital Partners, Inc. ("GBI") was representad by Mark J.
Astarita, Esq., Beam & Astarita, LLC, Bloomfield, New Jersey.

John Michael Rodriguez, Jr. ("Radriguez") was represented by Peter L. Blodnick, Esq.,
Williston Park, New York. Respondent Rodriguez did not appear at hearing.

CASE INFORMATION

The Statement of Claim was filed on or about April 5, 2001, Clarification of Damages letter
was filed on or about April 23, 2001. The Submission Agreement of Claimant, Scoit
Clemons, was signed on or about April 2, 2001.

Statement of Answer was filed by Respondent Gaines Beriand, Inc. n/ifa GBI Capital
Partners, Inc. on or about June 15, 2001.

Statement of Answer and Cross-Claim was filed by Respondent John Michael Redriguez,
Jr. on or about June 11, 2001. The Submission Agreement of Respandent John Michael
Rodriguez, Jr. was signed on or about June 6, 2001.

]




NASD Disputa Resoiution
Arbitration No. 01-01722
Award _ Page2of 5

CASE SUMMARY

Claimant asseried the causes of action including the following: unauthorized trading,
failure to disclose material information, falsification of documents, breach of fiduciary duty,

and concealing facts and costs. The causes of action relate to the handling of Claimant’s
account including margin trading.

Unless specifically admitted in its Answer, Respondent GBI denied the allegations made in
the Statement of Claim and asserted affirmative defenses including the following:
Respondents acted at all times in compliance with the applicable rules and regulations,
acted in good faith, and did not induce the alleged act or acts, if any, constituting any
alleged violations of law, the damages alleged by the Claimant have no causal relationship
with any act committed by or legally attributable to the Respondents, the Claimant failed to
mitigate his damages, if any, and is therefore barred from recovery of such damages, and
the Statement of Claim fails to plead fraud with the requisite particuiarity.

Unless specifically admitied in his Answer, Respondent Rodrigusz denied the allegations
made in the Statement of Claim and asserted affirmative defenses including the following:
the Statement of Claim fails to state a cause of action against Rodriguez for which relief
can be grated. Claimant authorized and directed the execution of all transactions in the
account with Rodriguez and/or GBI, Claimant ratified and acquiesced to all transactions in
his account with Rodriguez and/or GB1, and Claimant failed to mitigate his damages, if any.
Respondent Rodriguez filed a Cross-Claim for indemnification and/or contribution.

RELIEF REQUESTED

Claimant requested an award in the amount of $1,722,737.74 in compensatory damages
and $1,040,000.00 in punitive damages, plus attorney fees, costs, interest, commissions,
transaction costs, time costs, pain and suffering, and anxiety, and loss of income. At
hearing, Claimant requested damages of $458,736.00, plus interest and commissions.

Respondent GBI requested that the claims asserted against it be dismissed and that
Respondent be awarded costs, disbursements and attorneys’ fees, and that forum fees be

assessed against Claimant in addition to such other and further relief as the Pane) deams
appropriate.

Respondent Rodriguez requested that the claims asserted against him be dismissed in
their entirety with costs and disbursements, including attorney’s fees and that they be

awarded their costs and atiorneys’ fees. Respondent Rodriguez requested indemnification
and/or contribution in his Cross-Claim.

OTHER ISSUES CONSIDERED & DECIDED

Upon review of the file and the representations made by/on behalf of the Claimant, the
undersigned arbitrators have determined that Respondent John Michael Rodriguez, Jr.
has been properly served with the Stalement of Claim pursuant to Rule 10302 and Rule
10314 of the NASD Code of Arbitration Procedure (the "Code”). The undersigned
arbitrators have also determined that Respondent Rodriguez had received due notice of
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the hearing as required under Rule 10315 of the Code, had filed a Cross-Claim, and that
arbitration of the matier would proceed pursuant to Rule 10318 of the Code.

Gaines Berland, Inc. n/k/a GBI Capital Pariners, Inc. did not file with the NASD Dispute
Resolution a properly executed submission to arbitration but is required to submit to
arbitration pursuant to Rule 10301 of the NASD Code of Arbitration Procedure {the "Code™)

and having answered the claim, is bound by the determination of the arbitration pane! on
all issues submitted.

At hearing, Claimant advised the Panel that he had reached a settlement with Respondent
GBIl. The Panel did not adjudicate any claims against Respondent GBL.

Claimant filed a post-hearing submission on or about February 28, 2003.

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered. In sither case, the parties
have agreed to receive conformed copies of the award while the original(s) remain on file
with the NASD Dispute Resolution (the "NASD").

©_ AwARD
After considering the pleadings, the tesﬁfnony, the evidence presented at the hearing , and

the post-hearing submission, the undersigned arbitrators have decided in full and final
resolution of the issues submitted for determination as follows:

1.)  Respondent, John Michael Rodriguez, Jr., is liable for compensatory
damages to Claimant, Scott Clemons, in the amount of $418,736, less a
set-off of $80,000.00. Respondent, John Michael Rodriguez, Jr., shall
pay to Claimant, Scott Clemons, the sum of $338,736.00 in
compensatory damages;

2.)  The Cross-Claim of Respondent John Michael Rodriguez, Jr. is denied
and dismissed with prejudice;

3.) Respondent John Michael Rodriguez, Jr. shall pay Claimant, Scott
Clemons, $500.00 in filing fees retained by NASD;

4.)  That other than Forum Fees which are specified below, the parties shail
each bear their own costs and expenses incurred in this matter; and

5.)  That any refief not specifically enumerated, including punitive damages
and attorney fees, is hereby denied with prejudice.

FEES

Pursuant to the Code, the following fees are assessed:

Filing Fees

NASD Dispute Resolution will retain or collect the non-refundable filing fees for sach claim:
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Initiat claim filing fee =$ 500.00
Cross-Claim =% 500.00

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to
the member firm that employed the associated person at the time of the events giving rise

to the dispute. In this matter, the member firm is Gaines Berland, Inc. n/k/a GBI Capital
Partners, Inc.

Member surcharge =$ 2,500.00
Pre-hearing process fee =% 60000
Hearing process fee =$ 4,500.00

Adjournment Fees
Adjournments requested during these proceedings:
April 15-18, 2002, adjournment by Scott Clemons =% 1,200.00

Forum Fees and Assessmenis

The Arbitration Panel assesses forum fees for each hearing session conducted. A hearing
session is any meeting between the parties and the arbitrator(s), including a pre-hearing
conference with the arbitrator(s), that lasis four (4) hours or less. Fees associated with
these proceedings are:

One (1) Pre-hearing session with Panel x $1,200.00 =$ 1,200.00
Pre-hearing conference: October 29, 2001 1 session
One (1) Hearing session x $1,200.00 =$ 1,200.00
Hearing Date: February 24, 2002 1 session
Total Forum Fees =$ 2,400.00

The Arbitration Panel has assessed $1,200.00 of the forum fees 1o Scott Clemons.

The Arbitration Panel has assessed $1,200.00 of the forum fees to John Michas!
Rodriguez, Jr.

Fee Summary
Claimant, Scott Clemons, is liable for:
Initial Filing Fee =$ 500.00
Adjournment Fee =$ 1,200.00
Forum Fees =$_1.200.00
Total Fees =% 2,900.00
Less paymenis =$ 1,700.00
Balance Due NASD Dispute Resolution =% 1,200.00
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Respondent, Gaines Berland, inc. n/k/a GBI Capital Partners, inc., is liable for:

Member Fees =$ 7,600.00
Total Fees =$ 7,600.00
Less payments =% 9,100.00
Balance refunded by NASD Dispute Rasolution =$ 1,500.00
Respondent John Michael Rodriguez, Jr. is liable for:
Cross-Claim Filing Fee =% 500.00
Forum Fees =% 1,200.00
Total Fees =$ 1,700.00
Loss payments =8 0.00
Balance Due NASD Dispute Resolution =$ 1,700.00

All balances ére payable to NASD Dispute Resolution and are due upon receipt pursuant
to Rule 10330(g) of the Code.

ARBITRATION PANEL

David L. Haron, JD - Public Arbitratdr., Presiding Chair
Leonard G. Hendricks - Public Arbitrator
Robert A. Vogler - Non-Public Arbitrator

Concurring Arbitrators:

/s/ _David L. Haron, JD 03/10/03
David L.. Haron, JD Signature Date
Public Arbitrator, Presiding Chair

s/ leonard G. Hendricks 03/10/03
Lecnard G. Hendricks Signature Date
Public Arbitrator '

{s/ _Rabert A. Vogler 03/07/03
Robert A. Vogler Signature Date

Nan-Public Arbitrator

03/13/03

Date of Service (For NASD office use only)
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Respondent, Gaines Berland, Inc. n/k/a GBI Capital Pariners, Inc., is liable for:

Member Fees =3$ 7.600.00Q
Total Fees =% 7,600.00
Less paymenis =$ 9.100.00
Balance refunded by NASD Dispute Resolution =% 1,500.00
Respondent John Michae! Rodriguez, Jr. is liabie for:
Cross-Claim Filing Fea =$ 500.00
Forum Fees =$ 1.200.00
Total Fees =$ 1,700.00
Less payments = 0.00
Balance Due NASD Dispute Resalution =§ 1,700.00

Ail balances are payable to NASD Dispute Resolution and are due upon recelpl pursuant
to Rule 10330(g) of the Code.

ARBITRATION PANE
David L. Haron, JD - Publi¢c Arhitrator, Presiding Chair

. Leonard G. Hendricks - Public Arbitrator
Robert A. Vogler - Non-Public Arbitrator

Concugting A/rh?ors
N B o bs

Eévid L. Haron, JD Sigﬁaturé Date
Public Arbitrator, Presiding Chair

Leonard G. Hendricks Signature Date
Public Artitrator

Robert A. Vogler Signature Date
Non-Public Arbitrator

Date of Service {For NASD office use only)
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Respondent, Gaines Berland, Inc. n/ik/a GBI Capital Pariners, Inc., is fiable for:

Member Faos =$ 7.600.00
Total Fees =% 7,600.00
Less payments =% 9.100.00
Balance refunded by NASD Dispute Resolution =3% 1,500.00

Respondent John Michael Rodriguez, Jr. is tiable for:

Cross-Claim Filing Fee =% 500.00
Forum Fees =% 1.200.00
Total Feas =$ 1,700.00
Less pavments =§ 0.00
Balance Due NASD Dispute Resslution =$ 1,700.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant
to Rule 10330(g) of the Code,

ARBITRATION PANEL

David L. Haron, JD - Public Arbitrator, Presiding Chair
» Leonard G. Hendricks - Public Arbitrator
I ' Robert A, Vogler - Nan-Public Arbitrator

Concurring Arbitrators:

David L. Haron, JD Signature Date
Public Arbitrator, Presiding Chair

Leonard G. Hendricks Sighature Date

Public Arbitrator
/@2&/ 42&%”4 3~-7-03

Robert A. Vogler Y
Non-Public Arbitrator

Signature Date

Date of Service {For NASD office use only)
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Respandent, Gaines Berland, Inc. n/kfa GBI Capital Partners, Inc., is liable for:

Member Fees =% 7.600.00
Total Fees =$ 7,600.00
Less payments =$ 9,100.00
Balance refunded by NASD Dispute Resolution =$ 1,500.00

Respondent John Michaet Rodriguez, Jr. is liable for:

Cross-Claim Filing Fee =$ 500.00
Forum Fees =$ 1,200.00
Tota! Fees =$% 1,700.00
Less payments =§ (.00
Balance Due NASD Dispute Resolution =$ 1,700.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant
to Rule 10330(g} of the Code.

ARBITRATION PAN EL

David L. Haron, JD F'ubllc Arb:trator Presndlng Chair
Leonard G. Hendricks - Pyblic Arbitrator
. Robert A. Vogler - Non-Public Arbitrator

Concurring Arbitrators:

David L. Haron, JD : Signature Date
Public Arbitrator, Presudlng Chair

IBEC 1D, ZO0F
Signature Date

Leonard G. Henncks |
Public Arbitrator

Robert A. Vogler Signature Date
Non-Public Arbitrator

Date of Service (For NASD office use only)




