PACIFIC EXCHANGE. INC. .
115 Sansome Street. 3™ Floor Lk - TRV
San rraneisco. Cailiornia 94104

In The Matter Of The Arburation Betwesn;

Karvn Whitham, ' PCX CASE 01-L004

CLAIMANT . DECISION

Salomon Smith Bamey amd Larmy Rush, !

RESPUNDENTS

The undersigned Arbitrator, having reviewed the pieadings and evidence of both Kanvn Whitham
{“Claimant™ and Salomon Smith Bamey and Larry Rush (“Respondents™) in this marter, hereby
renders the tollowing Decision pursuant to Rules 12.2 and 12.29(a) of the Rules of the Board of
Governors of the Pacific Exchange:

REPRESENTATION OF PARTIES
Of Claimani(s): David L. Whitham, Esq.

Of Respondent(s): Ann Parry, Esq.
Salomon Smith Barney

FACTS AND ISSUES PRESENTED BY THE PARTIES
AND ADDUCED FROM THEIR SUBMISSIONS

Claimant had a 100-day window by which to exercise an option to sell Nordswom stock,
commencing March 31, 2001. Through a referral from her former employer, Nordstrom,
Claimant contacted Respondent-broker Rush, Claimant allegedly contacted Respondent Rush on
the first week of April 2000 to discuss selling two separate blocks of stock for $34.00 per share.
Block one contained 568 shares vaiued at $23.09375 per share and block two contained 651
shares valued at $25.6875 each. Claimant alleges Respondent Rush informed her that she needed
to send hirn an authorization letter as a prerequisite for wading. Despite a few dayvs of delay,
Respondents faxed this form and a new account form to Claimant who, m mum. signed and
returned the documents via fax Monday, Apnl 10, 2000. For the mosi part, the forms were
purposefuily left blank pursuant o Respondent broker’s instructions. On the same day. Clamant
allegedly spake with Respondent broke: o confirm receipt of the fax. During the call, the parties



e i222diy dizvuysed Responder s compussion and Respondent 15 satd to have cerfirmui
armant < open orde: o sell i ~tock at $34.00. Later in the week. the price o Nordstom stock
2 -denty reached 534 51

w2 week later, on Monday memmg, April 17, 2000, Claimant called Respondent Rush and wus
sartoried by Jus assistant that Respondent Rush did not place a seil nrder for Claimant's stcck.
_ate: that dey. Ruspondent Rush called Claimant and leR a recorded message, Reapundan:
Aush's message acknowleduzed Clumant's earlier order to sel’ her shares a1 S34 73, byt vtacz 7
sannot take ohonc orders " Respondcnt’s message firther advised that his ovigoing soice mad
message states ™ { you pecd o piace an order, talk 1o [my assistant] or call back (o the operate:.”
Respondent s messasc also exnlined that the {sell] order was not placed smee nerther he mor Jis
zasistan! pursomally confirmad the urder. Lastly, Respondent’s messuge contains a sislement
‘et “Thave naen delesional Lict wezk and | have probably made very very few autnomg shun:
J2:15. Clarmanl contends this statement should be reared as the bruker's admission uf neglect,

ritimatedy, on June 23, 2000, Clomdant acempred 13 exercise her option to se ! her Nondstror
sngres with another hrokerage heuse. Ciaimant was evideatly able Lo sel) only block one of her

-

Nardsizom shares (SA)) Tin 825 00 each, resulting 1o 4 net profic of §1.082.7

Clarnant contends Respondent Rush was negligent in failing to trade an open sell order
sroximalely resulting m a $190.325.44 loss. 10 keep within the junsdictional ameunt of a
<urnhfied arbitraton, Chuman seeks only $§10,000 in damages excluding costs

u
Rezsponcizats dispute prack of Ulanant's version of the facts, mefuding the tine and conteat .
A1z parnies” vanous lelephonic commiuinications. In short, Respondents mzimrun Ciaimum nierely
conmdered s:lisng the stock 1n 231l April and that by the time she “gave ploper instrugtions s
axercise and sell. the pnice of the Nordstrom stock had declined helow $33 00 ™ Respondents
allege they received a cupy wi Claimant's “Personnet Options Status™ from Nordsirom afier the
market closed on Apnlt 117, 2000 and that receipt of this document was imphediy a condstion
preccdent te implementing Clanmant’s sell wstruction. Respondent broker’s recorded April 17
wessage, aupra. eaphanecd that the nrder was ot placed becausc it was not made dircetly (1 real
:me versus phone messages) s Respondent broker or a desiynuted Respondemt cmployss Tl
~urpasc for this requiremcent 1» the assurance of a “meeting of minds,”™ Gives ths scenaric.
Respondents insist there was no mecting of the minds and assert Claimant’s allegations are
withoul menit

Respondents do vt Jrrectly address the ymport of this statemen or possibly

Lisstarcment



m

T ailewing her receipl of e April 127, nows that her stock was not sold. Claimant complased to
Respondeats wilhout success and ovcatually attempied to cxcrerse her aption through anotl-er
grokerace house, albeit some twi!ve davs before the aption expired  The record is unclear, of no;
s:icnt. on any other anempts 2t remedial action, and thus, the possibihity of niit:gation of damages
o maximizing any loal prafies

REQUESTED RELIEF

Clanuant secks $10,000.00.
Respendents seek dismissal of Claknant’s claims und costs.

"ROCEDURAL INFORMATION

This was a simpiificd arbitration involving only written subnnssivny and no live tesumony or
eial argument. Claimant™s clamm way submitted on March 26, 2001 und Respondents answer was
Sicd on May 23, 2001, AN evidence, cxh'ipits, written arguments and premises comained thercin
veere ursginally subnzcd (o the artwtrator on September 18, 2001, However, because Claimant’s
final submission Was received by the Exchange on Sepiember 13, 2001 and due to cvenis that
sceumred on Septamber 1. 2] Rospondents were permitted additionad tme 11 which to ludys
any ‘inal repls.

AWARD

From the cold record, this arbrirator linds simple negligence on the part of Respondent broker in
addition to Clanmant’s parial ia:lure to make reasonable efforts tn mitigate. Both Respondents are
Jontly and sevesally Lizhlc 10 Claimamt in the sum of §5,307.45. Respondents will also reunbursc
Claimant for $75.00 hearing session deposit. Thercfore, the tolal due from Respondents 1o Claimant
15 §5,282.45. Each pasty shall bear its oOwn costs and atorneys fees. Forum lees in the amount of
$150.00 payablc to the Parifi: Exchinge are inst Respondcnts.

Date: //ﬂ! # 24w/ %
i Finkel, Esq.




