
PACIFIC EXCHANGE, I N C . 

i:: -he Matter =f -.he ) Matter N'c. Cl-LOiS 
Arb i t ra t ion Between ) 

) 
1 

Clairr^r.t. ) DECISICK SStgiVA^ 
) 

-apainst- MAR25 2C02 
y-:-u=.:- I.Y>:CK PIERCE TL-N-KE?. & ) PCXARBimAT/Or 
SiVIT:-:, I X C ; AND THOMAS SUSAN, i 

\ 
RespcT^dencs. ) 

Th& ur.dersigriCd Arbitrators, I'aving read and 

cicnsidered tha clniT. subniitted by claixar.t 

•: "ClaiT.ant") , the arswer of respondents Merrill L'jT.ch, Fierce, 

Fer.r.er u Smith, iTiC. ("Merrill Lyr.ch"} ar.d Thomas Susan 

("Susan"! (collective-y, "Hesponaer.ts*) , and aavir.g heard all 

of the evidence submitted by the parties with regard to the 

matters in issue, hereby render their Decision pursuant to 

Rule 12 of Rules of the Board of Governors of the Pacific 

Exchange, Inc. A hearing was held in this matter on March 4, 

2002. Clainiant appeared on her own behalf. Respondents were 

represented by Hichard Kelly. 

Summary cf Facts 

In March 200C, Claimant spoke with Respondent Susan 

at the Valencia, California oSfice of Respcndent Merrill Lynch 
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about rrK;vi::g IRA accounts then held by other firxs to Merrill 

Lynch. Clair.ant wished to rrove her invested funds out oi 

mutual funds, coTjnon stocks, and limited partnerships into 

money msrket funds. Claimant was anxious to have her funds 

reinvested because cf the volatility of the stock market. 

Ciaimar.r contends that she was told by Resĉ iident Susan that 

r.^r cxistinc: invcszrr.or.ts could be moved tc Respondent Merrill 

Lynch within "a week" of liquidation instructions being sent 

to the other fir̂ is. 

Respondent Susan con'-ends that he gave Claimant the 

option cf having the liquidation instructions go throu.̂ h 

Merrill Lynch or havinq Claimant directly instruct the other 

firma lo l_quidate har investments and send her the cash 

prtceeda. Respondent Susan also contends that he told 

Clain-.arit that, where Merrill Lynch initiates the liquidation 

pursuant to authorization from the client, it takes an average 

of 1 to 10 business days for the funds to be received by 

Merrill Lynch. 

Claimant's existing investment^: were with two 

different firms. Resources Trust and First Trust. On or about 

March 14, 2000, Claimant directed Respondents to initiate the 

liquidation and signed Liquidation Authorization letters to 

Resources Trust and First Trust. The Resources Trust funds 

were not received by Merrill Lynch until April 11, 2000. The 
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First Trust funds were net received by Merrill Lynch until May 

17, 2000. 

Between M.irch 14, 2C00 and the time that the fund? 

were received by Merrill Lynch, the value of the mutual funds 

at firct increased and then declined. £ven with the decline, 

there were net gains in both funds between March 14 and the 

actual liatc of receipt. However, had the funds b«:en 

transferred within cne week of .Xarch 14, Claimant would have 

realised a larger gain because chs fu.nds would have been 

received by Merrill L>—ch and placed in money market funds 

before they subsequently declir.ed. 

In establishing the relationship with Claimant, 

Respondents opened two separate IRA asset rianagement accounts 

in Claimant's name. Each cf these asset ma.-iagenent accounts 

was subject to Tiinir.um quarterly management fees of S^75. 

Ziiasatisfied with the handling cf her investments by 

Merrill Lynch, Claimant closed her Merrill lynch accounts in 

July 20O0. In addition to the quarterly managertent fees that 

had previously been charged on toth accounts, .Merrill Lynch 

also charged both accounts with a $50 termination fee. 

Issues Presented 

This matter presented the following issues to be 

resolved by che Arbitration PaneZ: 

1- Whether Respondents acted with due diligence in 

arranging for the liquidation c t Claimant's Resources Trust 
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and First Trust investments; 

2. Whether Respondents acted reasonably in 

creating two 1F>A asset management accounts to hold Claimant's 

funds. 

Relief Requested 

Cl.=*ir-3n:: seei-cs to rc-rover lost profits of 

313,357.c7, which ClaiT^nt rcn^^nds would have hcen the 

addiMcna' v?.luf' of her flcccuntr- had M^-rrill lynch arranged 

for t;-.e ".iquidaiicn cf the Resour::e3 Trust and First Trust 

investTĵ r.tj winhin cne wf̂ ek. Claimant alec- seeks punitive 

damages. Finally, Claimant cor.iencs that y.erril' Lynch did 

not act rea.^cnably in creating two separate asset rtanagemisnt 

accounts, when her financial needs would have been completely 

net by a single money r.arket account bearing a S-;0 annual 

charge. 

FindinQS and Decision 

After considering the arguments and evidence of both 

Claimant and Respondents in this matter, the undersigned 

Arbitrators make the following findings: 

1. Respondents did not act unreasonably in the 

manner in which they caused the Resources Trust and First 

Trust investments to be liquidated and transferred to 

Respondent Merrill Lynch. Respcndent Susan provided Claimant 

with an estimate oc the time it would take for Merrill Lynch 
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to receive the funds, but this was not a representation that 

any specific deadline would be met. 

2. Rsspcndencs acted unreasonably in creating two 

separate asset iTianagement accounts for Claimant because 

Claimant's financial needs, as expres-sed to Respondent Susan, 

would have been met with a single money market accouiit. As a 

corise:r.H:-r,c^, Claimant was needlessly charged r:inimun quarterly 

fees, as well as duplicative '_er:nination fees. P.epponder.t 

should have paid only a S40 annual fee and a single termin­

ation tee. 

2. The und$rsig.ned Arbitrators award Claimant the 

to'rtl amcunt of Sz,Z15, The cariies shall bear their own 

coats of arbitration and the total forum fee.=3 of cl,lEG shall 

be split equally between the partie.*:;. The Arbitrators find no 

basis for any referral to any regulaticry organization for 

disciplinary investigation of rule violations or violation cf 

Federal Securities Laws. 

Iscn, Chairman 

Barbara Vosen, Arbitrator 

John DeRosa, Arbitrator 
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Barbara Vestn, Arblirat=r 

Jchn DcRosa, Aibi'.rator 
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tc receivp tS* fundy. iiut this was not a representation chat 

a::v specific ccstdjinft wculd be met. 

.4eBrr.:r..'ients acted unreasonably ;n creating two 

.— separate assat j-Ar-a^cnent a.ccounts for Clairran: bct-ause 

Claimant'.=i fii.diiCiwl c:ccd3, as expressed to Respondent Susan, 

would have been trf̂  ^i-h a single xoney maritet actount. As a 

co.-iEftcucnce. clai'--.--nr was needles'j'iv charged nî-.-.n-.-iT. quarterly 

fees, as wi'T 1 aj dupiicatave termination f*ss. Re.'ip^ndsnL 

Eht^ild hivo paid ĉ .l;. •'. SJO a.inudl fs-s and a sir.gle r:ermi.'i-

atisn fss. 

J. "r-ft undersigned Arbitrators award Claimant the 

total Air̂t-.i:,-. v:: si,:sT-. The parties shall bear their own 

coFts cE iircitrsr.*.-:.:"• end sh* total fcrum fess of Sl,?.^o *"r.all 

b-: s^ilt ec;ualiy between the parties. Tnc Arbitratiirs find r.o 

basis for a.^y^^srerr^i :o any reoulatory organication for 

disciplinary in^'escigation of rul* violations or violation of 

Federal SACuritics -Ciws. 

Robert G. Wil.«:fin, C^airnwa 

Barbara Vcser., Arbitracor 

t(^(fJ^, tMioAn 
John DeRosa. A r ^ i c x a c o r 

-i.„.-i..i A wis - 5 -

**« as '32 13: la PAGE.06 


