PACIFIC EXCHANGE, INC. L B R
115 Sansome Street, 3" Floor i
San Francisco, Californiz 94104 o7 1 6 208

In The Matter Of The Arbitration Between
PAUL SCHREIBMAN, PCX CASE # 01-S008

Claimant,
v. DECISION

CHARLFES SCHWAB & CO..

Respondent

The undersigned Arbitrator, having read and considered the Claim submitted by Claimant
on May 18, 2001 and the Answer of Respondent, hercby renders the following Decision
pursuant to Rules 12.2 and 12.29(a) of the Rules of the Board of Governors of the Pacific
Exchange.

N OF
Of Claimant: Panl Schreibman
Of Respondent: Beth Greenspan Esq.
Charies Schwab & Co,
SUMMARY OF FACTS

On January 11, 200) Claimant used a portable phone while in the Caribbean island of S
Mnarten to exccute a sell onder via Respondent’s Telebroker system with respect to his
shares of Openwave. Claimant believed be used the Telebroker system to sell 2000
shares, the only shares he owned as of January 11, 2001. Claimant states a 2-3 second
panse in the iastructions by the Telebroker system caused him to remove the phone from
his ear and miss instructions resulting in a mistaken duplication of his sell order and the
sale of 4000 shares of Openwave. On Jamuary 12, 2001 Claimant’s good-till-canceled
(“GTC™) order to sell 1000 shares of Openwave executed.

ISSUES PRESENTED

The issue is which party is liable for the loss incurred by Claimant because the short
covering purchase of Openwave shares by Respondent exceeded the net proceeds from
the sale of the shares owned by Claimant.



RELIEF REQUESTED

Claimant seeks a refiund of the loss 0f $7,268.97 that Claimant incurred as a result of
Respondent selling more securities than Claiment owned.

EINDINGS AND DECISTON

After considering the argument and evidence from both the Claimant and Respondent in
this matter, the undersigned Arbitrator makes the following findings:

1. Claimant owned 2000 shares of Openweave on January 11, 2001.

2 On January 11, 2001, while abroad, Claimant attempted to sell these shares using
Respondent’s Telebroker system while using a portable phone.

3. Claimant did pot bear the instructions of that system because he was pushing keys
while the instructions were issued and on January 11, 2001 be mistakenly eatered
two scparate market orders to sell a total of 4000 shares of Openwave.

4. Claimant presented no evidence regarding whether the instructions of the
Telebroker system were delayed due to the use of a portable phone system outside
the country or whether the Telebroker system has such lengthy pauses in it
regardiess of the location and equipment of the party accessing the system that it
causes confusion and is defective,

5. On January 12, 2001 Claimant had an open GTC order to sell 1000 shares of

Openwave shares at a limit price of $42.00.

On January 12, 2001 Claimant’s GTC order executed.

Subsequent to the execution of that GTC order, Claimant’s accouat was short

3000 sharcs of Openwave. Respondent purchased shares to cover,

8. The diffesence between the total net proceeds from the sale of the shares and
amount of the short covering purchase was $7,268.97.

9. Claimant did not confirm his activity until he retermed home at some nndisclosed
time,

NSO

After copsidering the argument and evidence of both the Claimant and Respondent in this
matter, the undersigoed Arbitrator makes the final determination and decision of the
issues presented as set forth:

Claimant failed to establish that the Telebroker system is defective and that the defect
induced him to miss instructions/warnings with respect to the second order to sell 2000
shares of Openwave. Claimant assurned the risk of using the Telebroker system while
abroad and of not confirming his orders shortly after they were executed under conditions
that created doubt regarding whether he had conveyed the appropriate actions he wanted.
Claimant failed to show that he did not have an open GTC order to sell 1000 shares of
Openwave on January 12, 2001,



Each party is to bear its own filing fees, hearing session deposit. and cost of this
arbitration. This matter should not be referred to sny regulatory organization for
disciplinary investigation of rule violations or violation of federal securities Jaws.

Dated: October S, 2001 N
_~Mary Margaret Bush, Esg.




