
PACIFIC EXCHANGE, INC. ' 
1 • 5 Sansome Sircet _ pnnn 

San Francisco, Califomia 9^10^ """ ' " ^ ' ' ^ 
"̂'CX ARBITRATION 

In the Matter OfThe Arbitration Between: 

THJiODORE S. GOODWIN, in all 
Authorized capacities. 

Claimant. PCX CA.SK H 01-5033 

.And 

Morgan Stanley DW, Inc. 
(Morgan Stanley Dean Witter) 

Respondent. 

• ) 

The -inticrsigncd .-\rbiir2;or5. having read and vor.£idcred the Claim subrrJned by 

Ci::im3nt on December 27.2001. and the ."^swer ofRcspomicn:. and ihe hearings on the 

ma:wr havin.2 Dcen held on October 2Sth. 29th. 30th and 31". 2C02. hereby render the 

following Decision puryuani lo Rule 12 of the Rules «Fthe Beard urGoverr.ors ofthe 

PocifLC Exciiange: 

REPRESENTATION OF PARTTES 

Of Claimant: U-̂ W OFFICES OF AMT.LIAVI P. TORNGREN 
By; William P. Tomgren 

Of Respondent; CROSBY, HE.^FEY. R O A C H & M.AY 
A Professional Corporation 
By: Eric G. WalJis 

SUMMARY OF F.\CTS 

The Claimani hereir^ THtODORh S. GOODWIN.! hereinafter referred :o as 

"GOODWiN"! fiied thi.s arbitration claim aaairsi Resoondeni. MORG.AN S T . A N L E Y 



D ^ \ INC. fhcreinafier referred to as '.MORGAN") with the Pacinc Exchange on 

December 27, 2001. '1 he claim refers to four of six accounts maintained by GOODWIN 

throuch MORGAN'S offices in Sacramcmo and Davis, Califomia while Kirk Siauffcr, 

who eventually became the Branch Manager ofthe Da\'is ofMcc, was the Financial 

Advisor for GOODWIN. "Financia! .Advisor" is t.he designation given "Registered 

Rcprescr.ta'.ivcs" by MORG.AN. -All references to "Financial Adv;s')r" heminaftcr used 

in this docuTT.cni refers tii MORGAN'S r.anie desiMation ibr Aeir rsgisierdj 

ri:prescntaii\"es. 

Prior 10 the lime relevant lo ± c Claim, GOODWIN'S Financial .Advisor at 

MORGAN was David L. Baskins. At the '.ime the GOODWLN accounts at MORGAN 

.switc'ned lo Stauucr zs Jie FinMcial Advisor, the equity in die four accounts in question 

was apprcximaieiy SI80.000 in mutual funds, siuck.s and money market lunds. None of 

the.se accounts \\'crc margin aci:ouni!i. 

.At all time!) lelevani to the Claim, GOODWIN maintained brokerage accounts 

-Aiih oih^r securities firms wherein said accounts were controlled by GOODWIN. I'hese 

accounts held mutual mnds. municipal bonds, govemment bonds and money market 

fundR 

GOODWIN A'as the beneficiar}' of a trust account whose corpus primarily 

contained three regional bank stocks. The trust was set up by GOODWIN'S grandfather. 

In the mid-to-late I990's. there had been [wo distributions from The Tust in the form o: 

sec'jritics certificates for the bonks and other securhies. GOOD^^TN reutined t.he 

sccuniics in cenificate form and did not deposit them in any of his brokerage accounts. 

http://the.se


As ofthe end of January, 2000. the stock certificates distributed from the trust had 

a value of ipproximately 52.000,000 of which approximately 51.700,000 ^ve^c in the 

bank siocks. 

In February. 2000. on the reconmiendaiion ofan acquaintance, GOODWIN 

sought out Mr. Staulfcr. At this point in time, Stauiier wa.s a vice-prcsidcni - invesimentb 

for MORG.'\N in its Siicramenio. California office. Siaufier subsequently movsd to i!:f 

Davis. Caiifo.-iua ofuce as a producing Branch Manager. 

FroTTi i\\c evidence presented ai the iieir.ng, Smuffer wa-s 'Jtv: Firuncial Advisor 

for GOODWTsl'S acquaintance. The .iciquaintance's account ai MORG.AN had been 

•rading in II'O'S and teeri stocks. 

Frici: lo :he switch of GOODWIN'S Financial .Advisors. GOOD WL\'S 

investment philosophy appeared to be, "buy and hold". Prior TO januar>', 2000, it did noi 

appear GOOD\MN had been inierosted in entering the li.sts and doing 'oanle with the 

unL'eriaintics and •.•olalility of snort term trading. 

Between February IS. 2000 and March i. 2000, GOODWIN and Stauffer met 

four i4) limes. They discussed the need for GOODWIN to diversify his holdings. 

.Among the 'Apes of investment divcTsification possibilities discussed was ihe use of a 

MORGAN profile portfolio called Competitive Edge Strategic Equity I'ortfolio (STEP) 

model >\ith a moderate growth objective. In addition, the\* discussed the placing of five 

percent ot" (JOODWIN'S portfolio in IPO'S, and ;hr use of margin. Siauffcr agreed lo 

charge GOODWIN on a :ee oniy basis wiihom commissions. 

F(»llowinc the tirsi ofthe mesiings. GOODWIN brouahi ihe stock csrtilicates he 

re-jeivi'u as distribution ircm his grandfather's trust and placfd the assets in his 



.MORGAN account = 184-102903. Tne equity h these secui-itie^ loiaied S1,885,929. 

Trades were made following the first mesring. The trades primarily followed ihe 

MORGAN" Competitive Edae vSTEP) Profile Portfolio followed by trades entering the 

IPO market. 

There were a number of trade rickets marked "Unsolicited" when they were 

:ic:jai!y "Soiiciicd' by V!r. Staufrcr, Some ofthe mismarked tickets included IPO trades 

undertaken to "iVxp" IPO'S. Thib was at'mirtcd by both Mr. Stautfer and Ricii.ird Srnith. 

.Vlr. Stauffers compliancesupcn'iso:. 

Dunng a:l lime rtficvam to this Claim, GOOD>\'TN wa.s in consrant contac: with 

.Mr Stauffer cither by phone or in person. GOODWIN was also awa.'e ofthe activity in 

!;is acL-ounis via the inieme: on a regular ba.sis. There were two trade? about which 

GOODWIN questioned Mr. Stauffer, claiming he did not know of the company or was 

unawcire of the trade. Although one was proiltablc, boih were broken a: GOODWIN'S 

behest, without com to CiOODWIN. 

The stock market as a whole began to fell at this time. The GOODWIN ponfoiios 

lost S8S0.S50 or 48.S4»-i of its equity value between March, 2000 and .August, 2001. 

GOOD^TN claims through the actions of Stauffer, MORGAN; 

1. Managed his accounis as discretionary uccounts and exercised discretion 

over his accounts ^^ithout proper authorization. 

2. i-ailed to diversify his portfolio in accordance with GOODWIN'S 

investment objectives, thereby breaching its fiduciary duty to GOODWIN. 

}. \(aQe missiatsments and omissions of material facts that m:sicd 

OnODWTN in ma,king decisions wiih Mgardto his accounts. 



4. WB.S negligent and breached NASD mles ?.r:d regutaiioriR. 

5. And is therefore entitied lo danagcs in the amcum set for.h above •xigeiher 

\v;th attomeys fees, forum costs and other expenses of arbitration. 

MORGAN claims GOODWTN .should gel nothing because: 

i. .At all limes, MORG.AN acted in good faidi and exerci.sed reasonable 

diligence. 

1. GOODWIN'S losses were due :o trie tencr of the :i:arket an-.i his orni 

decisitms. conduct and negligence. 

3. The decline in the value ofthe GOODWIN ptirtfolio was caused by cvenrs 

ou:side the cunirol of MORGAN. 

A. GOODWIN cid aoi ancmpt '.o miiigaie his danag^a and failed to object :o 

:iny ot'thc tnuisacticns Although being aware of them through the mails, interne: and 

convirsaiions with Stauffer. 

ISSL^S PRESENTED 

I. ISSUES RAISED BY CLAIMANT 

A. Did GOODWIN give MORG.>V\' discrerion over his .iccounts? 

B. Were the investments made in the GOODWIN accounts suitable? 

C. Did MORGAN breach its fiduciary obligation to GOODWIN? 

D. Did MORGAN intentionally, recklessly, or negligently omit andor 

misstate material hicis upon which GOODWIN justiSably relied to his damage? 

E. Was MORGAN negligent in its handling of GOODWIN'S accoiuiis? 

F. Did MORGAN breach its aarecmem with GOOD\\*IN'? 



II. ISSl.iHS RAISED BY RESPONDENT 

A. Does GOODWIN'S failure :o object to trades impose ilse defenses of 

ralific:a:o:i. laches, waiver and estoppel? 

I). Was the GOOD\\TNc:aim filed -.n a limely manner? 

C. Docs GOODWIN'S claim fail to ita:e a cause of action? 

D Is GOODWIN'S claim 'tiarrcd h\ his failure to mininiize or mitigate his 

d.^magcs? 

Ei- Is GOODWIN'S claim barred by his failure to exercise- due uiiTg'-nc;;'.' 

I". Is GOODWLN'S :laim barred by his own negligence? 

G- Is G00D\\TN'3 claim baned because the decline :n the value of his 

invesimems was caused by events outside the contriil of MORGAN? 

RELIEF REQUESTED 

GOODWIN requests the arbitration panel to award: 

1. Damages in the sum of S8fU,442 for his net out of pocket lobseji. 

2. Interest at the Cidifomia statutory rate of 7% per annum from 

August 20,2001. 

3. .Ail pre hearing and hearing session fees be a£ses.̂ ed agaiiuit 

MORGAN. 

•1. Reimbursement of his hearing deposit and tiling fee. 

5. .Aaomey's fees. 



MORGAN requests the arbitradon panel: 

1. To dismiss the GOODWIN claim. 

Z. For an award in its fa\or. 

3. For all costs cf the proceedings incuired. 

FINT)INGS AND DECISION 

A. FrndirgN of fact: 

.Aficr •jonsidcring the arguments acd evidence nf'noth the Claimant and 

t:ie Respondent in this macter. the undersijmed Arbitrators make the following 

:indincs" 

i. GOODWiN did not zive MORG.-\N discretion over his accounts. 

2. MORG.AN did not e.\cre:se discretion over the GOODWIN 

accounts. 

3. ""he invest:nen[s recommended for "Jie GOODWIN accounts were 

suirable. 

4. MORGAN did not intenuonally, recklessly or negligently omit 

and'or misstate material facts upon which GOODWIN justifiably relied to his 

damage. 

f. MORGAN did not breach its agreement with GOODWIN. 

6. GOODWIN filed his claim in a timely manner. 

7. None of GOODWIN'S actions with regard to his accounts bars his 

claims, but could limit nscuvery due to his ouTi actions. 

5. GOODWIN objected to oniy two [2) transactions. Both 

transactions were broken at no cost to GOODWTN 



m 

9. GOODWIN did not rake appropriate actions when he became 

dissatistied with the content and peribrmance of hl.'̂  portfolio. 

10. Some of the decline in the value of G0OD% IN'S investments can 

he atuibuted in events outside the co.ntrol of MORG.AN. 

11. MORG.AN violated NASD rules and regulations bv- mislabeling 

"scliciied" orders as "unsoLicited". Stauffer marked a number of IPO 

'.ransactions i s "unsolicited" to "llip" them 

I J. MORG.AN violated N.ASD mlcs by failing to tnsiintain 

GOODWIN'S -.nvesiT.er.l objectivci c-.ir:cnt or. the New Account Forms and -YA|tip*t "^ 

maimain monthly activit> vcpons A-ith accurate invc;-:n\ent objeciivc infonnation. 

13. -A 1V\i concession fee pro\ idsd :o the broker lor selling IPO'S was 

nov disclosed to GOODWIN. 

B. DECISION 

.Alter considering the arguments and evidence of hoih the Claimant and 

the Respondent in this matter, the undersigned Arbitrators make the following 

final determination and decision of ih.e issues presented, as set fonh below: 

1. MORGAN hreaehed its fiduciary obligation to GOODWIN by 

failing to maintain its records to properly reflect the investment objectives of 

GOODWIN. MORGAN fiirther breached its fiduciary obligadon to GOODWIN 

by marking "solicited" trades as "unsolicited". 

2. For all other ciaims made by GOODWIN, he failed to meet the 

burden of proof required to prevail on -hose claims. 



3. It is the opinion of Lhe Arbilration Pane:. tJiat uiih the failure to 

disclo.<e to GOODWIN the 2% concession provided to die broker for selling 

IPO'S, the mismarking of tickets and the fsiilure to maintain records properly 

re.^eciing customers investment objectives, the compliance procedures of 

MORGAN a:i exhibited in this maner should be referred to the appropriate 

Designated taforcexent .Au^horii}-. 

.AWARD 

1. Monetary damages arc awarded to Claimant, TMEODORH 

S.OOODWIN, agai.nst Respondent, MORG.VN ST.'XNLI:Y DW. LVC. 

•;ML;RGAN S T . A N I E Y DE.AN ^TTTF.R'J in the sum of S7.500.00 

2. -All fonm fees are to be asses.<;ed to Respondent. 

3. Respondent sbjill revmhurse Claimant's non-refundable tiling fee. 

4. Resoondent shall reimbutse Claimant's hearina session deposit. 

L £ A L ^ î îom 
GAIL KILLEFKR, Piitit\c Arbinaior 

RICI-IARD BL'LLOCK. Ind'jstrv .^.rtitraror 

http://S7.500.00

