PACIFIC EXCHANGE, INC.
1.5 Sansome S:reet

San Francisco. California 94104 - T :ZMZ
~ACX ARBITRATIO!
In the Marter Of The Arbirration Between:
THEODORE 5. GOODWIN. in all
Authorized capacities,
Claimant. PCX CASE #01-5033

And

Morean Stanley DY, Inc.
(Moruzan Stanley Dean Witter)

Respondent.

The undersigned Arbiirziors. having read and corsidered the Claim submined by
Cizimant on December 27, 2007, and the Answer of Respondent. aré the kearings on the
mazter having deen held on Uctober 28th. 29th, 3th and 31%, 2002, hereby render the

foilowing Decision purruant tc Rule 12 of the Rules uf the Beard vl Governors of the

Paeific Exchange:

REPRESENTATION OF PARTIES

Of Claimant: LAW OFFICES OF WILLTAM P. TORNGREN
By: William P. Torngren

Of Respondent: CROSBY, HEAFEY. ROACH & MaAY
A Pro’essional Comporation
By:  Eric G. Wailis
SUMMARY OF FACTS
e Claimant herein. THEQDORE 5. GOODWIN, thereinafter raferred in as

"GOODWIN™ fiied this arbitration claue agairst Respondent. MORGAN STANLEY



DWW, INC. (hereinatier referred 1o as "MORGAN") with the Pacific Exchange on
December 27, 2001. The claim refers to four of six 2ccounts maintained b+ GOODWTN
shrough MORGAN'S offices in Sacramento and Davis, California while Kirk Stauffer,
wha ¢ventually became the Branch Manager of the Davis office. was the Financial
Adwviser for GOODWIN. “Financial Advisor” is the desipnation given "Registered
Representatives” by MORGAN. All references w0 “Financial Advisor™ hereinafter used
in this docarment refers 10 MORGAN'S name desionation for their reyistered
representatives.

Prior 1o the time relevant 1o the Claim, GDODWIN'S Financiai Advisor at
MORGAN was David L. Baskins. At the tiime the GOODWIN accounts at MORGAN
switched 1o Stauiier 25 the Finencial Advisor, tie equity in the four accounts in questien
was appreximateiv $180.000 in mutual funds, stocks and moner market funds. None of
these accounis Wers margin accounts.

At all times relevans to the Claim. GOODWIN maintained brokerzge accounts
with othzr securities firms wherein said accounts were controlled by GOCDWIN. These
accounis held mutual funds. municipz] bonds, government bosnkis and money market
iunds

GUODWIN was the beneficiary of a rrust account whose corpus primarily
contained thres regional bank stocks. The trust was set up by GOODWIN'S grandfather.
In the mid-to-late 1990's. there had been two distributions from the -rust in the form o7
securities certificates Zor the banks and other securities. GOODWIN retained the

securiues in ceriificare form and did not deposit them in anv of s brokerage accounts.
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As of the end of january, 2000, the stock certificates distributed from the trust had
a value of approximately 52,000,000 of which approximately $1.700,000 werc in the
bank stocks.

In February, 2000. on the recommendation of an zequaintance, GOODWIN
sought out Mr. Stauffer. At ihis point in time, Stauffer was a vice-pres:dent - investments
for MORGAN 1n its Sacramento. California office. Siauffer suosequently mov=d w0 the
Davis, Califoriua office as a producing Branch Manager.

From the evidence presentec at the Heurng, Swotter was the Fiuaneial Advisor
for GOODNWTN'S acquaintance. The acquaintance’s account st MORGAN had been
trading in 1PCTS and wech stocks.

Prier to the switch of GOQDWTN'S Financial Advisors. GOODWIN'S
invesiment philosophy appeared o be, "buy and hold”. Prior to January, 2000, it did not
zppear GOODWTN had been interested in entering the 1ists and doing barle with the
uncerzinties zad volatility of short term irading.

Berween February 18, 2000 and March i, 2000, GOODWIN and Stauffer met
four (4) times. They discussed the need for GOODWTN to diversify his holdings.
Among the Lypes of investment diversification possibilities discussed was the use vi'a
MORGAN profile porifolio called Competitive Edge Strategic Equity Portfolio (STEP)
model with a moderate growth obiective. In addition, they discussed the piacing of five
percent of GOODWIN'S portfolio in IPO'S, and the use of margin. S:autfer agreed w
charee GOODWTN on a %= oniy hasis without commissions.

Following the first of the mectings. GOODWIN brougir the stock certificates he

recerved s distribution trom his grandtarher's trust and placed the assets in his



MORGAN aceount = 184-102903.  The equity in these secusitics totaied S1,885,929,

Trades were made following the first meeting. The trades primarily followed the
MORGAN Competitive Edge (STEP) Profile Ponifolio followad by irades entering the
[P0 marker

There were a number of irade tickets marked "Unsolicited” when they were
actuzaily "Saiicited” 2y Mr, Staufier, Some of the mismarked tickets included [PO trades
underaken o "Uip” IPO'S. Thiy was acminted hy both Mr, Stautfer and Richard Smith.
Mr. Stauffer's compliancs superviser.

Dunng 28 time reievant o this Cleim, GOODWTN was in constant contact with
Mr Staurfer either by phone or in person. GOODWEN was also awzre of the activity in
Lis accounts vis the inteme: on a reqular basty. Thera ware two trades ahout which
GOODWIN guesticned Mr. Stauffer, claiming he did not know of the company or was
uraware of the rrade. Althcuyh ons was profitable, both were broken a: COODWIN'S
behest, without cost w0 GOODWTNL

The stock market as a whoie began to fall at this time. The GOODWTN portfoiics
lost S880.830 or 48.84%; of its equity value between March, 2000 and August, 2001,

GOODWTN clamns through the actions of Stauffer, MORGAN:

. Managed kis accounts as discretionarv uccounts and exercised discretion
over his accounts without proper authorization.
z Failed 1o diversify his portfolio in accordance with GOODWIN'S
investment objecaves, thereby breaching it fiduciary duty 10 GOODWIN.

“Made missmrzments and omissions of material fac:s that m:sied

GOODWIN in making decisions with regard 1 his accounts.



4, Was negligen: and breached NASD rules 2rd reguiations.

5. And is therefore entitied to damages in the ameunt set forth cbove wgether
with attorn=vs fees, forum costs and other expenscs of arbitration.

MORGAN claims GOODWIN should get nothing because:

i. Arall umes, MORGAN acted in good faith and exercised reasonable
diiigence.

2 GOODWTIN'S losses were due o the waer of the :narket and his own
cecisiuns, conduct and negiigence.

3. ‘The decline in the value of the GOODWIN portfolio was caused by events
Ju;side the contral of MORGAN.

4 GOCDWIN £id not antempt ‘o critigate his damages and Zailed o obizscrwe
anv of the transactions aithough being aware of twem through the mals. interner and
conversations with Srauffer.

ISSUES PRESENTED
i. ISSUES RAISED BY CLAIMANT

A Did GOODWIN give MORGAN discrerion over hig accounts?

B. Were the investments made in the (GOODWIN accounts suitable?

C. Did MORGAN breach its fiduciary obligation to GOODWIN?

D. Did MORGAN intentionally, recklessly. or negligently omit and:or
missiate material facts upon which GOODWIN jusufiably refied o his damage?

E. Was MORGAN neg.igent in its handling of GOODWTN'S accouns?

F. Did MORGAN breach its agreement with GOODWIN?



1I.

ISSUES RAISED BY RESPONDENT

A Does GOODWIN'S failure io object to rrades impose the defenses of

ratificztion. lackes. waiver and estoppe]?

1. Was the GOODWTN ciaim filed in 2 timely manner?
C. Duees GOODWIN'S claim {ail 1o ta:2 a cause of actien?
D Is GOODWIN'S claim karred by his faihure 1o minimize or mirigats his

damages?

E. Is GOODWIN'S elaim barred by his failure 1o exercise due diizgenez”
F. Is GOODWIN'S zlaim barred by his own regligence?
G. s GOODWTN'S claim harred because the dacline in the value of his

investrments was caused by events outside she contral of MORGAN?
RELIEY REQUESTED

GOODYIN requests the arbitration panel to award:

i Damages in the sum of 5884, 442 for his ne: out of pocksat losses.

’a tnteres: ar the California statutory rate of 7% per annum from
August 20, 2001,

i All pre hearing and hearing session fess be assessed against
MORGAN.

1 Reimbursement of his hearinyg deposit and hiling fee.

I

Attormev's fess.



MORGAN reques:s the arditratior panel:
1 To dismiss the GOODWIN claim.
2 For an award in its favor.
3 For all costs of the procezdings incurred.

FINDINGS AND DECISION
AL Findirgs af facu
Alfler vonsidering the arguntents and avidenes of hoth the Claimant and

thic Responcent in this maner. the undersmed Arbitrators make ke foilowing

dndings
GOODWIN did not mive MORGAN discret-on over his zccounts.
2. MORGAN did not exereise discrerion vver the GOODWIN
accounts.
. ~he investments recommended for the GOODWIN accourts were
suitable.
4, MORGAN did not intentionally, recklessly or nezligently omit

and‘or misstate material facts upon whick GOODWIN justifiably relied to his

damage.
S MORGAN did not breach its agreement with GOODWIN.
6. GOODWIN filed his claim in a timelv manner.
7. None of GOODWIN'S actions with regard o his accounts bars his

ciaims. but cnuld limit recovery due 1o his own actions.
8. GOODWIN objected to ontv two (2) transactions. Both

transactions were broken at no cost o GOODWTN
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9. GOODWIN did not take appropriate activns when he became
dissatistied with the content and performance of his portfolio.

10.  Some of the decline in the value of GOODWIN'S investments can
be attributed 1o events outside the coatrol of MORGAN,

1i.  MORGAN violated NASD rules and regulations by mislabeling
"selicited” orders as "unsclicited”.  Stauffer marked u numbe: of [PO
tmnsactions as "unssricited” to TEia” them

12 MORGAN violated NASD rules by failing o muntain

GOODWIN'S mvestTent objectives carent on the New Account Furms and Laquee ™

amaintain monthly activity seports with azcurate invertment objective information.

12, A% concession fue provided 10 the broker for seiling IPO'S was
aot disciosed o GOODWIN,
B. DECISION

Aster considering the arguments and 2vidence of both the Claimant 2nd
the Respondent in this maner, the undersigned Arbitrators make the following
final determination and decision of the issues presented. as set forth below:

1. MORGAN breached its fiduciary obligauion to GOODWIN by
failing o maintain its recorcs to properly reflect the investment objectives of
GOODWIN., MORGAN further breached its fiduciary obligation :0 GOODWIN
5y marking “solicited” wrades as “unsolicited”.

2 For all other ciaims made by GOODWIN, he faiied to meet the

burden of proul required to prevaii on those clzims.



3. It is the opinion of the Arbitration Panc:, that wiih the failure to
discloze 1o GOODWIN the 2% concession provided io the broker for selling
[P(YS. the mismarking of tickats and the failure to maintain cecords propesiy
reflecting customers invesmment ohjectives, the compliance procedures of
MORGAN us exhibiied in this marter should be referred to the appropriate
Designated Enforcement Authoriny.
AWARD

1. Mongiary damages are awarded w Claimanr, THEODORE
S.COODWIN, agains: Respondent, MORGAN STANLEY DW, INC.
IMURGAN STANLEY DEAN WITTER) ik the sum of $7.500.00

-

All forum fees are to be assessed to Respondent.

Respoadent shall reimburse Claimant's non-refundable liling fez.

4. Respondent shall reimburse Claimant's hearing session depesit.

_ 18/1/2002

GAIL RILLEFER. ¢ A-bitrator

RICHARD BULLOCK. Industry Arbitrator
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