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NASD Dispute Resolution

In the Matter of the Arbitration Between:

Name of the Claimant Case Number: 02-06244
Nancy L. Rogers, Trustee U/A DTD 10/3/96

Names of the Respondents Hearing Site: Orlando, Florida
Merrill Lynch Pierce Fenner & Smith, Inc.

Richard “Dick” Emerson

EWW Group a/k/a Emetson Waller Group

Nature of the Dispute: Customer vs. Member, Associated Person and Non-Member.

REPRESENTATION OF PARTIES

For Nancy L. Rogers, Trustee U/A DTD 10/3/96, hereinafter referred to as “Claimant™ Richard J. Lantinberg,
Esq., Cooper, Ridge & Lantinberg, P.A., Jacksonville, Florida.

For Merrill Lynch Pierce Fenner & Smith, Inc. (“MLPFS”), Richard “Dick” Emerson (“Emerson”) and EWW
Group afk/a Emerson Waller Group (“EWW?”), hereinafter collectively referred to as “Respondents”™ Brian F.
Amery, Esq., Bressler, Amery & Ross, P.C., Florham Park, New Jersey, and Steven G, Hemmert, Esq.,
Bressler, Amery & Ross, P.C., Miramar, Florida,

A ATI
Statement of Claim filed on or about: October 17, 2002.
Claimant signed the Uniform Submission Agreement on: November 11, 2002.
Statement of Answer filed by Respondents on or about: February 26, 2002.
Respondent MLPES signed the Uniform Submission Agreement on: March 16, 2003.
Respondent Emerson signed the Uniform Submission Agreement on: March 11, 2003.
Respondent EWW signed the Uniform Submission Agreement on: March 11, 2003,

E RY

Claimant alleged the following causes of action: 1) violations of Section 517.301, Florida Statutes, for unsuitable

recommendations, over concentration, and misrepresentation and omissions; 2) violations of NYSE Rule 404; 3)
breach of fiduciary duty; 4) breach of duties of loyalty, utmost honesty and good faith; and 5) failure to supetvise
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The causes of action relate to investments in various securities, including shares of stock in Bristol Myers Squibb
Co. and First Union Corp. and shares of mutual funds in American Capital World Growth & Inc. FD CL A.

Unless specifically admitted in their Answer, Respondents denied the allegations made in the Statement of Claim
and asserted various defenses.

LIEI' RE D

Claimant requested: 1) compensatory damages approximately of $100,000.00 for losses; 2) compensatory
damages for commissions and fees charged to Claimant; 3) punitive damages; 4) interest; 5) costs; 6) attorneys’
fees; and 7) such other relief the undersigned arbitrators (the “Panel”) deemed just and proper.

Respondents requested: 1) dismissal of the Statement of Claim in its entirety; 2) expungement of all references
to the above-captioned arbitration proceeding from Respondent Emerson’s registration records maintained by
the NASD Central Registration Depository (“CRD”); and 3) such other relief the Panel deemed just and proper.

OTHER ISSUES CONSIDERED AND DECIDED

The parties agreed that the Award in this matter may be executed in counterpart copies or that a handwritten,
signed Award may be entered.

AWARD

After considering the pleadings, the testimony and evidence presented at the hearing, and the post-hearing
submissions (if any), the Panel has decided in full and final resolution of the issues submitted for determination
as follows:

1. Claimant’s claims, including statutory claims, are denied in their entirety.
2. Claimant’s request for attorneys’ fees is denied.
3. The Panel recommends expungement of all references to the above-captioned arbitration proceeding

from Respondent Emerson’s registration records maintained by the NASD CRD, with the understanding that
pursuant to NASD Notices to Members 99-09 and 99-54, Respondent Emerson must obtain confirmation from a
court of competent jurisdiction before the CRD will execute the expungement directive.

4. Any and all claims or relief not specifically addressed herein are denied.

FEES

Pursuant o the NASD Code of Arbitration Procedure (the “Code”), the following fees are assessed:

Filing Fees
NASD will retain or collect the non-refundable filing fees for each claim:
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The Panel waived the initial claim filing fee in the amount of $225.00.

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to the member firm that
employed the associated person at the time of the events giving rise to the dispute. Accordingly, Respondent
MLPFS is a member firm and a party. '

Member surcharge = $1,100.00

Pre-hearing process fee =$ 750.00

Hearing process fec = $1,700.00
Adjournment Fees

Adjournments granted during these proceedings for which fees were assessed:

There were no adjournments requested during these proceedings for which fees were assessed.

Injunctive Relief Fees
Injunctive relief fees are assessed to each member or associated person who files for a temporary injunction in

court. Parties in these cases are also assessed arbitrator travel expenses and costs when an arbitrator is required
to travel outside his or her hearing location and additional arbitrator honoraria for the hearing for permanent
injunction. These fees, except the injunctive relief surcharge, are assessed equally against each party unless
otherwise directed by the panel.

There were no injunctive relief fees assessed during these proceedings.

Forum Fees and Assessments

The Panel has assessed forum fees for each session conducted. A session is any meeting between the parties
and the arbitrators, including a pre-hearing conference with the arbitrators, that lasts four (4) hours or less. Fees

associated with these proceedings are:

One (1) Pre-hearing session with a single arbitrator @ $450.00 per session =$ 450.00

Pre-hearing conference: March 29, 2004 1 session
One (1) Pre-hearing session with Panel @ $750.00 per session =$ 750.00
Pre-hearing conference: July 25, 2003 1 session
Four (4) Hearing sessions @ $750.00 per session = $3,000.00
Hearing Dates: April 13, 2004 2 sessions

April 14, 2004 2 sessions
Total Forum Fees = $4,200.00

The Panel has assessed forum fees in the amount of $2,100.00 to Claimant.

The Panel has assessed forum fees in the amount of $2,100.00 to Respondent MLPFS.
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Administrative Costs

Administrative costs are expenses incurred due to a request by a party for special services beyond the normal
administrative services. These include, but not limited to, additional copies of arbitrator awards, copies of audio
transcripts, retrieval of documents from archives, interpreters, and security.

There were no administrative costs incurred during these proceedings.

Fee Summary
Claimant 18 solely liable for:
Forum Fees =$2,100.00
Total Fees = $2,100.00
Less payments =$ 70.00
Balance Due NASD Dispute Resolution = $2,030.00
Respondent MLPES is solely liable for:
Member Fees = $3,550.00
Forum Fees = $2.100.00
Total Fees = $5,650.00
Less payments = $4,300.00
Balance Due NASD Dispute Resolution = $1,350.00
All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant to Rule 10330(g) of
the Code.
ARBITRATION PANEL
Kathryn M. Welish, J.D. - Public Arbitrator, Presiding Chairperson
James H. Frank, Esq. - Public Arbitrator
Larry G. Kjosa, PhD - Non-Public Arbitrator
Concurring Arbitrators’ Signatures
Isf April 19, 2004
Kathryn M. Welsh, J.D. Signature Date
Public Arbitrator, Presiding Chairperson
/sf April 16, 2004
James H. Frank, Esq. Signature Date
Public Arbitrator
/st April 16, 2004

Larry G. Kjosa, PhD Signature Date
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Non-Public Arbitrator

April 19, 2004
Date of Service (For NASD Dispute Resolution office use only)
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Administrative cosis ars expenses incurred due to a request by a party for special sexvices beyond the nonmal .
edministrarive services. These include, but not limited to, sdditional copics of arbirrator awards, copies of audio
transcripts, retrieval of documents from archives, interpreters, and security.

There were no administrative costs incarred during these procesdings.

Fee Summary

Claimant ie solely liable for:
Forum Fees = £2.100.00
Totsl Fees = $2,100.00

- Less paviments —=3...70.00

Balence Due NASD Dispute Resolution = $2.030.00

Respondent MLPYES is solely liable for:
Member Fees = $3.550.00
Forum Fees = $2,100.00
Total Fees = $5,6530.00
Less paviments = $4,300.00
Balance Due NASD Dispute Resolution = $1,350.00

All balences are payable to NASD Dispute Resolution and are due upon receipt pursuant to Ruls 10330(g) of
the Code.

Kathryn M. Welsh, I.D. . Public Arbimazor, Presiding Chairperson
James H, Frank. Exqg. - Public Arbltrator
Larry G. Kjosa, Ph] - Non-Public Arbitraior
£=/P-T7
Signature Date
bitrator, Presiding Chairperson
James H. Frank, Baq. Signature Date

Public Arbitcator

Larry G. Kjosa, PhD Signamre Date
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Administrative costs are expenses incurred due 1o a request by a puzty oy special services beyerd the nomma
adrministrative services. These include, bui not Jimited to, additional copics of arbiritor awurCs. copies of uudios
transcripts, retrieval of docurnenis from archives, uterpretars. nd secunty.

There ware no administrative costs incurred during these procesdings.

Claimant is solely liable for:

Total Fees = R2,100.00
Less paviments =% 7000
~ Balance Doe NASD Dispuie Resoluion = §2.036.00
Respondent MLPFS is solely liabie for:
Mumber Pees = 13 ,550.00
Forum Fsss , e S R0
" Toral Tees S = §F.605000
Less payments = $4.300.00
* Balance Due NASD Dispute Resalation = $1,356.00
_ All balances are payable to NASD Dispute Resolution and urs due upon eeceipt punsdant w Rele KF330g) of
. the Code.
Kathrys M. Welsk, 1.D. . Public Arbitragcr, Presiding Chitrpersin
James K. Frank, Esq. . Public Arbitrator
~—Larry G. Kjosa, PRD - Nom-Public Arbitrator

Signatwre Date

APR 1 6 200%

Signanre Daw

Lary G, Kjosa, PhD Signacure Date
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Admiolstrative Costs

Administrative costs ane sxpenses incumed due [0 a mquost by a party for special services beyond the normal
adminjstrative services. These include, but not limited to, additional copies of arbitrator awards, copies of audio
transeripts, retrieval of documents from archives, interpretars, and security.

~There were no administrative costs incurred during these proceedings.

Ece Summacy
Claimant is solely liable for:
Forum Fees = §2 100.00
Total Fees .= $2,100.00
Lass payments =3 7000
7 Balance Due NASD Dispute Resolution w $2,030.00
© Respondent MLPFS is solely hable for:
Member Fees = §3,550.00
Forum Fees =.32.100.00
Total Fees = $5,650.00
Less payments = $4.300.00
Balance Due NASD Dispute Resolution | = $1,350.00
-——Allbalances are payable to NASD Dispute Resolution and aredirrupon receipt pursuant (o Rule 10330(g) of
the Code.
Kathryn M. Welsh, 1.D. - Public Arbitraror, Presiding Chairperson
James H. Frank, Esg. . Public Arbitrator
Larry G. Kjosa, PhD - Non-Public Arbitrator
0 itrators’
Katliryn M. Welsh, ID. Signatwre Dste

Public Arbitmtor, Presiding Chairpersen

James H. Frank, Esq. Signature Date
Public Arbitrator

<o 414/ o4

Larry 55, Kjo Signatore Date




