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NASD Dispute Resolution
In the Matter of the Arbitration Between:
Name of the Claimant ' Case Number: 02-06934
Berhardine Timmerscheidt, individualiy, and as
Custodian of the Berhardine Timmerscheidt IRA
Names of the Respondents Hearing Site: Tampa, Florida

Weatherly Securities Corp.
Michael K. McNulty

Nature of the Dispute: Customer vs. Member and Associated Person.

REPRESENTATION OF PARTIES

For Berhardine Timmerscheidt, individually, and as Custodian of the Berhardine Timmerscheidt IRA,
hereinafter referred to as “Claimant™: Jeffrey P. Coleman, Esq., Coleman Law Firm, Clearwater, Florida.

Respondent Michael K. McNulty (“McNulty”), appeared pro se.

Respondent Weatherly Secuﬁties Corp. (“WSC”), did not appear.

CASE INFORMATION

Statement of Claim filed on or about: November 14, 2002.

Claimant signed the Uniform Submission Agreement.

- Statement of Answer filed by Respondent McNulty on or about: April 2, 2003.

Respondent McNulty did not file an executed Uniform Submission Agreement.

Respondent WSC did not file a Statement of Answer or an executed Uniform Submission Agreement.
Motion to Compet the filing of a More Definite Statement of Answer and/or Motion to Preclude filed by
Claimant on or about: March 29, 2004.

CASE SUMMARY

Claimant asserted the following causes of action: 1) violation of Florida Statute, Chapter 517; 2) negligence;
3) negligent supervision; 4) gross negligence; 5) breach of fiduciary duty; 6) unsuitability; and, 7) violation of
common iaw. The causes of action relate to the purchase and sale of various, unspecified stocks in Claimant’s
accounts, :

Unless specifically admitted in his Answer, Respondent McNulty denied the allegations made in the Statement of
Claim but did not assert any affirmative defenses.
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RELIFF REQUESTED

Claimant requested compensatory damages between $100,000.00 and $499,999.00, additional unspecified
compensatory damages incurred but not yet determined, disgorgement of fees and/or commissions, interest,
punitive damnages, a determination that Claimant is entitled to attorney’s fees in an amount to be determined by
a court of competent jurisdiction, costs, expenses and disbursements and such other relief as the Panel deemed
proper.

Respondent McNulty did not delineate a relief reques.
THER RED DECI

Respondents WSC and McNulty did not file with NASD Dispute Resolution properly executed
submissions to arbitration but are required to submit to arbitration pursuant to the NASD Code of
Arbitration Procedure (the “Code”) and, with respect to Respondent McNulty, having answered the
claim, are bound by the determination of the Panel on all issues submitted.

Respondent McNulty did not appear at the evidentiary hearing in this matter. Upon review of the file
and the representations made by the Claimant, the Panel determined that Respondent McNulty had been
properly served with the Statement of Claim and received due notice of the hearing, and that the
arbitration of this matter wonld proceed without said Respondent present, in accordance with the Code.

On or about May 5, 2003, NASD Dispute Resolution was provided with notification that Respondent
WSC had filed for bankruptcy protection and that the Securities Investor Protection Corporation had
begun proceedings to protect customers’ accounts maintained at WSC. As a result of this notification, all
matters pertaining to Respondent WSC were indefinitely stayed.

Claimant’s Motion to Compel the filing of a More Definite Statement of Answer and/or Motion to
Preclude was not ruled on by the Panel prior to the evidentiary hearing. At the hearing, the Panel
deemed this motion te be moot since Respondent McNulty did not appear.

The parties have agreed that the Award in this matter may be entered in counterpart copies or that a signed
handwritten Award may be entered.

AWARD

After considering the pleadings, the testimony and evidence presented at the hearing, the Panei has decidedin
full and final resolution of the issues submitted for determination as follows:

The Panel finds that Respondent McNulty damaged Claimant during the scope and course of his employment at
Weatherly Securities Corp. Therefore, the Panel finds Respondent McNulty liable for violation of Florida
Statutes, Chapter 517, including chuming, misrepresentations and omissions, and shall pay to Claimant
compensatory damages in the amount of $158,571.00, plus post-judgment interest at the rate of 7% per annum
from April 28, 2004 unti] the date of payment of the Award.
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Respondent McNulty is liable and shall pay to Claimant attorney’s fees, pursuant to Florida Statutes, Chapter
517, et. seq,, in an amount to be determined by a court of competent jurisdiction.

Respondent McNulty is liable and shall pay to Claimant costs in the amount of $5,017.75.

Respondent McNulty is liable and shall pay to Claimant the sum of $300.00 representing reimbursement of the
claim filing fee previously paid by Claimant to NASD Dispute Resolution.

Any and all claims for relief not specifically addressed herein, including Claimant’s request for punitive
damages, are denied. '

FEES

——

Pursuant to the Code, the following fees are assessed:

Filing Fees
NASD Dispute Resolution will retain or collect the non-refundable filing fees for each claim:
Initial claim filing fee = $300.00

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to the member firm
that employed the associated person at the time of the events giving rise to the dispute.

No member fees were assessed in this matter.

Adjournment Fees

Adjournment granted during these proceedings for which fees were assessed:

November 4 -5, 2003, adjournment requested by Respondent McNulty = $1,125.00
Injunctive Relief Fees

No injunctive relief fees were incurred during this proceeding.

Forum Fees and Assessments
The Panel has assessed forum fees for each session conducted. A session is any meeting between the parties

and the arbitrators, including a pre-hearing conference with the arbitrators, that lasts four (4) hours or less. Fees
associated with these proceedings are:

One (1) Pre-hearing session with the Panel @ $1,125.00 =$1,125.00
Pre-hearing conference: July 22, 2003 1 session
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Two (2) Hearing sessions with the Panel @ $1,125.00 = $2,250.00
Hearing Dates: April 28, 2004 2 sessions

Total Forum Fees = $3,375.00

The Panel has assessed the total forum fees of $3,375.00 to Respondent McNulty.

Administrative Costs

Administrative costs are expenses incurred due to a request by a party for special services beyond the normal
administrative services. These include, but not limited to, additional copies of arbitrator awards, copies of audio
transcripts, retrieval of documents from archives, interpreters, and security.

No administrative costs were incurred during this proceeding.

Fee Summary

Claimant is solely liable for:
Initia} Filing Fee =$ 300,00
Total Fees =$ 300.00
Less payments =$ 300.00
Balance Due NASD Dispute Resolution =% 000

Respondent McNulty is solely liable fox:

Adjournment Fee =$1,125.00
Forum Fees =$3.375.00
Total Fees =$ 4,500.00
Less pavments =$ 0.00
Balance Due NASD Dispute Resolution =$ 4,500.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant to Rule 10330(g) of
the Code.

TRA P L
Russell W. Merriman, Esq. - Public Arbitrator, Presiding Chairperson
Paul E. Merritt - Public Arbitrator
Terrence W. Grant - Non-Public Arbitrator
Concurring Arbitrators’ Signatures
/s/ : 04/30/04
Russell W, Merriman, Esq. Signature Date

Public Arbitrator, Presiding Chairperson
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{s/
Paul E. Meyritt
Public Arbitrator

s/
Terrence W. Grant
Non-Public Arbitrator

04/30/04

Date of Service (For NASD Dispute Resolution office use only)

04/29/G4

Signature Date

04/29/04

Signature Date
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Two (2) Hearing sessions with the Pencl @ $1,125.00 = $2,250.00
Heering Dates: April 28 2004 2 sessions
Total Forum Fees -$3,375.00

The Pane! has assessed the tota) forum fees of §3,175.00 to Respondent McNulty,

Administrative Costs

Adrinistrative costs are expenscs incurred due to 1 request by a party for special services beyond the narmal
administralive services. These include, but ot Jinited 10, addittonal copics of arbitrator awards, copies of audio
transcripts, retrieval of documents from archives, interpreters, and secunty.

No admipistrative costs were incurred during thas procecding,

Eee Suzgmary

Claimant is solely liable for:
Initia) Filing Fee =3 30000
Total Fees =% 300.0¢

i =% 300.00

Balance Due NASD Dispute Reeslution =5 000

Respondent McNulty is solely liable for:
Adjoumsent Fee =5 1,12500
Forum Pees = $3375.00
Total Fees =$ 4,500.00
Less payments =3 000
Balance Due NASD Disputc Resolution =$4,500.00

All balances are payable to NASD Dispute Resolution and aye due upon receipt pursuant to Rule 10330(g) of
the Code. .

Rucssell W. Merriman, Esg. - Pubfic Arbitraror, Presiding Chairperson
Paul E. Merript . Public Arbitrator
Terrence W. Grant . Non-Public Arbitrator

itrators’ Sitnatures

T Z7N 4/30/04

Russell W. Merriman, Esy, Signature Date
Public Arbitrator, Presiding Chairperson
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Terrence W, Grant
Nop-Poblic Arbitrator

Date of Service (For NASD Dispute Resolution office use only)

Signamye Date
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Paul B. Meitt
Public Arbitrator

LN

Tenmence W, Grant
Non-Poblic Arbrator

Date of Service (For NASD Dispute Resolution office use only)




