Stipulated Award
NASD Dispute Resolution

In the Matter of the Arbitration Between:

Robert J. Smith Revocable Trust dated 9/15/94, Robert J. Smith and Diane E. Smith, Co-
Trustees (Claimant) v. Merrill Lynch, Pierce, Fenner & Smith, Inc., Paul E. Brindle, and John D.
Canale (Respondents)

Case Number: 03-01735 Hearing Site: Albany, New York

Nature of the Dispute: Customer v. Member and Associated Persons.

REPRESENTATION OF PARTIES

Claimant Robert J. Smith Revocable Trust dated 9/15/94, Robert J. Smith and Diane E. Smith,
Co-Trustees (“The Trust”) hereinafier referred to as “‘Claimant”: Roger G. McMorrow, Esq.,
McMorrow & Dillon, P.A_, Naples, FL. Previously represented by: John J. Martin, Jr., Esq.,
Martin, Oliveira, Alessio & Lee, LLP, Piitsfield, MA.

Respondents Mermill Lynch, Pierce, Fenner & Smith, Inc. (“Merrill Lynch”}, Paul E. Brindle
(“Brindle™), and John D. Canale (“Canale”) hereinafter collectively referred to as “Respondents™
Ethan Leonard, Esq., The Law Offices of Neai Brickman, New York, NY.

Statement of Claim filed on or about: March 5, 2003.
Claimant signed the Uniform Submission Agreement: March 3, 2003.

Statement of Answer and Motion to Dismiss filed by Respondent Merrill Lsmch on or about: July
28, 2003.

Respondent Merrill Lynch signed the Uniform Submission Agreement: July 24, 2003.
Respordent Brindle did not file a Statement of Answer or sign the Uniform Submission
Agreement.

Respondent Canale did not file 2 Statement of Answer or sign the Unifonn Submission
Agreement.

CASE SUMMARY

Claimant asserted the following causes of action: urauthorized trading; failure to supervise;
unsuitabie recommendations and {rading; misrepreseniation/non-disclosure; breach of contract;
chuming; manipulations; breach of contract; negligence; fraud; violaiion of the Massachusetis.
Securities Act; violations of Section 10(b) of the Securities Exchange Act of 1934 and Rule 10b-
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5 promulgated thercunder; and unfair and deceptive acts. The causes of action relate to common
stock.

Unless specifically admitted in its Answer, Respondent Merrill Lynch denied the allegations of
wrongdoing set forth in the Statement of Claim and asserted various affirmative defenses.

RELIEF REOQUESTED

Claimant requested compensatory damages in the amount of $196,251.00; punitive damages in
the amount of $588,753.00; treble damages; costs; interest; attorneys’ fees; and other case-related
costs.

Respondent Merrill Lynch requested dismissal of the Statement of Claim in its entirety; costs,
disbursements, and attormeys’ fees; and such other and further relief as the NASD, or Panel, may
deem just and proper.

N D AND DECID

By letter dated July 28, 2003, counsel for Respondents Brindle and Canale contested jurisdiction
as they are not currently registered agents. However, upon review of the file and the
representations made on behalf.of the Claimant, the undersigned arbitrators (the “”"Pane!™}
determined that Respondents Brindle and Canale have been properly served with the Statement
of Claim and received due notice of the hearing, and that arbitration of the matter would proceed
without said Respondents present, in accordance with the NASD Code of Arbitration Procedure
(the "Code™). ‘

Respondents Brindle and Canéle did not file with NASD Dispute Resolution properly executed
Uniform Submission Agreements but are required to submit to arbitration pursuant to the Code
and are bound by the determination of the Panel on all issues submitted.

By letter dated January 14, 2005, NASD Dispute Resolution was notified that the parties settled -
this matter and that Claimant withdrew, with prejudice its claims against Respondenis Brindle
and Canale and requested the entry of this Stipulated Award. : ‘

The parties agreed that the Award in this matter may be executed in counterpart copies or that a
handwritten, signed Award may be entered.

AWARD
The parties entered into an agreement to present to the Panel a Stipulated Award. Now, in heu of -

a hearing and upon motion of al} parties for an entry of an award, the wriiten stipulation thereto,
the Panel grants the motion and enters this award granting the following relief:
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1. The claims of Claimant are dismissed in their entirety.

2. The Panel recommends the expungement of all reference to the above captioned
arbitration from Respondent Paul E. Brindle’s registration records maintained by the
NASD Central Registration Depository (“CRD”), with the understanding that pursuant to
NASD Notices to Members 99-09 and 99-54, Respondent Paul E. Brindle must obtain
confirmation from a court of competent jurisdiction before CRD will execute the
expungement directive.

3. The Panel recommends the expungement of all reference to the above captioned
arbitration from Respondent John D. Canale’s registration records maintained by the
NASD Central Registration Depository (“CRD™), with the understanding that pursuant to
NASD Notices to Members 99-09 and 99-54, Respondent John D. Canale must obtain
confirmation from a court of competent jurisdiction before CRD will execute the
expungement directive.

4. Any and all claims for costs, fees, punitive damages, treble damages, or attormeys’ fees, or
any other relief, except for that spemﬁca]ly provnded for herein, by etther party, are hereby
dismissed with prejudice.

FEES

Pursuant to the Codé, the f-:)llrolwing fees are'as;sessed:_

Filing Fees . :
NASD Dispute Resolution will retain or collect the non-refundable filing fees for each claim:
Inttial claim filing fee = $375.00

Membey Fees -

Member fees are assessed to each member firm that is a party in these procﬁ-edmgs or to ithe

~ member firm that employed.the associated persons at the time of the events giving rise (o the

dispute. In this matter, Merrill Lynch, Pierce, Fenmer & Smith, Inc. is a party. e
Member Surcharge =$2,250.00. .

Pre-Hearing Process Fee , =% 750.00-
Hearing Process ree = $4.000.0¢

Tolul Member Fees = $7.000.00 .

Adjournment Fees o I
. The following adjournment fees are assessed: ol

June 3-11. 2004, adjoummen't requested by Claimant = $1,200.00:
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Three-Day Cancellation Fees
Fees apply when a hearing on the merits is postponed or settled within three business days before

the start of a scheduled hearing session:

January 18-20, 2005, settled by parties = $300.00
Claimant’s share =$75.00
Respondent Merrilt Lynch’s share = $75.00
Respondent Brindle’s share - =$§75.00
Respondent Canale’s share =$75.00

Forum Fees and Assessments

The Panel assesses forum fees for each hearing session conducted. A hearing session 1s any
meeting between the parties and the arbitrators, including a pre-hearing conference with the
arbitrators, that lasts four (4) hours or less. Forum fees associated with these proceedings are:

One (1) Pre-hearing conference session with the Panel @ $1,200. 00/sessmn = $1,200.00
Pre-hearing conference: December 5.2003 1 session ‘ I
- . Total Forum Fees : =$1.200.00

I. The Panci has assessed $600.00 of the forum fees against Claimant.
2. The Pancl Ias assessed $600.00 of the forum fees against Respondent Merrill L ynch

Fee Summary
1. Claimant 1s solely liable for: o
Initial Filing Fee =$:375.00
Adjournment Fee ' ' I =$1,200.00
Three Day Cancellation Fee =% 75.00
Forum Fees = $1,200.00
Total Fees = $2,850.00
Less payments ~ ' =$1,575.00
Balance Due NASD Dispute Resolution o =$1,275.00

Pursuant to Rule 10332(f) of the Code of Arbitratior: Procedure, NASD is retaining the total -
amount of the hearing session deposited by the Claimant because this office was noiified by the
porties thai they settled this matter within eight business days of the first scheduled hearing
session.

2. Respondent Merrill Lynch is solely liable for: S
Member Fees = $7,000.00
Three Day Canceilation Fee _ =% 75,00
Forum Fees ‘ =% 600.00
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Three-Day Cancellation Iees
Fees apply when a hearing on the merits is postponed or settled within three business days before
the start of a scheduled hearing session:

January 18-20, 2003, settled by parties = $300.00
Claimant’s share =$75.00
Respondent Merrill Lynch’s share = $75.00
Respondent Brindle’s share =$75.00
Respondent Canale’s share = $75.00

Forum Fees and Assessments

The Panel assesses forum fees for each hearing session conducted. A hearing session is any
meeting between the parties and the arbitrators, including a pre-hearing conference with the
arbitrators, that lasts four (4) hours or less. Forum fees associated with these proceedings are:

One (1) Pre-hearing conference session with the Panel @ $1,200.00/session = $1,200.00
Pre-hearing conference: December 5. 2003 1 session
Total Forum Fees =$1,200.00

1. The Panel has assessed $600.00 of the forum fees against Claimant.
2. The Panel has assessed $600.00 of the forum fees against Respondent Merrill Lynch.

Fee Summary
1. Claimant is solely liable for: :
Initial Filing Fee =$ 375.00
Adjournment Fee = $1,200.00
Three Day Cancellation Fee =3 75.00
Forum Fegs = $1.200.00
Total Fees =$2,850.00
Less payments = $1,575.00
Balance Due NASD Dispute Resolution =$1,275.00

Pursuant to Rule 10332(f) of the Code of Arbitration Procedure, NASD is retaining the fotal
amount of the hearing session deposited by the Claimant because this office was notified by the
parties that they settled this matter within eight business days of the first scheduled hearing
session.

2. Respondent Mernll Lynch is solely hable for: : ,
Member Fees ) = $7,000.00
Three Day Cancellation Fee =% 75.00
Forum Fees =% 600.00
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Total Fees =5§7,675.00
Less payments = $7.000.00
Balance Due NASD Dispute Resolution =§ 675.00
3. Respondent Brindle is solely liable for:
Three Day Cancellation Fee =8 75.00
Total Fees =$ 75.00
Less payments = 0.00
Balance Due NASD Dispute Resolution =%  75.00
4. Respondent Canale is solely liable for:
Three Day Cancellation Fee =§ 75.00
Total Fees =% 75.00
Less payments = 0.00
Balance Due NASD Dispute Resolution =$ 75.00

All balances are due and payable to NASD Dispute Resolution




Dated: JanuaryZy , 2005

Ethan Leonar , Esq.

The Law Offices of Neal Brickman

Attorneys for Merrill Lynch, Brindle
and Canale

317 Madison Avenue - 21* Floor

New York, New York 10617

(212) 986-6840

(212) 986-7691 (Fax)

David W. Morris

Jacqueline W. Marshall

Ramona Gallagher

MMOITOW, Esq.

ow & Dillon, P.

Attorneys for the Simiths

Poinciana Professional Park

2590 Golden Gate Parkway - Suite 108
Naples, Florida 34105

(239) 434-6500
(239) 434-6575 (Fax)

Signature Date

Signature Date

Signature Date
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Diated; Japuaryg , 2003
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Rthan Leo

Tie Law ces OF Nem Brickan

Attorneydfor Mermill Lynch, Brindle
and Canale

317 Madison Avenne - 22" Floor

New Yori, New York 10017
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David W. Mormis

Tacquolize W. Marshall

Ramona Gallagher

forrow, B33,
w & Diiicm, P
Attormeys for the Smithg
Poscians Prefassiong! Park
2399 Golden Gate Barloway - Suite 108
Naples, Flonda 34103
(239) 434-6500
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Datad: Janunryavf . 2005

Ethan eo E v
The Law 1::3 of Neal Brickman i .
Ariorneystor Merrill Lynel, Brindle Atbomcys for the Smiths
md Caus.l: Poincians Professionat Park
317 Madison Avenue - 21* Floor 2590 Golden Gate Parlowry » Suite 108
New York, New York 10617 Naples, Florida 34105
12) 986-6840 (239} 434-6500

(F_T‘_”""'"""'"" T TR (Faxy e T

David W. Mottis o Signature Date
g}y_,w v 11 el _

I&gueline W. Marshall Signature Date

Ramona Gallagher Signatre Date




Dated: JanuaryZ7 , 2005

Ethan 16}11?/ Esq.

‘The Law QOffices of Neal Brickman

Attorneys for Merrill Lynch, Brindle
and Canale

317 Madison Avenue - 21* Floor

New York, New York 10017

(212) 986-6840

{212) 986-7691 (Fax)

David W. Morris

Jacqueline W. Marshall

Ramona Gallagher

o

oger Morrow, Esq.
w & Dillon, P.

Attorneys for the Smiths
Poinciana Professional Park
2590 Golden Gate Parkway - Suite 108
Naples, Florida 34105
(239) 434-6500
(239) 434-6575 (Fax)

Jf

Signature Date
Signature Date
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Signature Date
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ARBITRATION PANEL
David W. Momis, Esa. - Pubiic Arbitrator, Presidicg Chair
Ramona L. Gallaghet - Public Arbitrator
Taceueline W, Marshall - Nop-Public Arbitrator

Copcurring Arbitrators® Signaigres

I, the undersigned. arbitrator, do hereby affirm, pursvant o Article 7507 of the Civil Practice Law
and Rules, that T am the individual described hareit and who execried this inctrament 18 which is
iy awatrd

(;ha\.a_g-al_d.w atlmnnﬂﬂ- '8, 2o s

David W. Morrig, Ese. Siznaturs Date”
Public Arbitrator, Presiditg Cheir

Ramona L. Gallagher Signature Date
Public Arbitrator
Jacqueline W, Marshall Signawure Date

Norn-Public Arbitratar

March 1, 2005
Date of Service (For NASD officz use only)
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ARBITRATION PANEL
David W. Morris, Esq. - Public Arbitrator, Presiding Chair
Ramona L. Gallagher - Public Arbitrator
Jacqueline W. Marshall - Non-Public Arbitrator

Concurring Arbitrators’ Signatures

I, the undersigned arbitrator, do hereby affirm, pursuant to Article 7507 of the Civil Practice Law
and Rules, that I am the individual described herein and who executed this instrument is which is
my award.

David W. Morris, Esq. Signature Date
Public Arbitrator, Presiding Chair

QQA* ™~ *{J é)g:(/w Do of

R ona L. Gallagher Signature Date
Public Arbitrator
Jacqueline W. Marshall Signature Date

Non-Public Arbitrator

March 1, 2005
Date of Service (For NASD office use only)
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mglI‘RATION__PAﬂE!,
David W. Morris, Esq, - Public Asbitrator, Presiding Chair
Ramona L. Gallagher - Public Arbitrator
Jacqueline W, Marshali . Non-Public Arbitrator

Goneyrring Arbitrators’ Slenatures

L the ynderaigned atbitrator, do hereby affirm, pursuant to Artele 7507 of the Civil Practice Law
and Rules, that I am the individual described herein and who axecuted this instument is which is
my award,

Devid W. Morris, E“I-m o Signature Date
Pubiic Arbitrator, Presiding Chair

Ramona L. Gallagher Signature Datc
Public Arbitrator ~

e oo Hanshecci_
Tabquelife W, Marshal Signature Datg -
Non-Public Asbitrator

March 1 > 2005
Date of Service (For NASD office usc only)




